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After  the  deposition  of  Qiarles  tlie  Fat  id  888,  which  finally 
severed  the  connection  between  France  and  Gennany,a  Ar- 
nuH,  an  illegitimate  descendant  of  Charlemagne,  obtained  the 
throne  of  the  latter  conntry,  in  which  he  was  siicccfdcd  by  his 
son  Louis.^  But  upon  the  death  of  this  prince  in  91 1,  the  Ger- 
man branch  of  that  dynasty  became  extinct.  There  remained 
indeed  Charles  the  Simple,  acknowledged  as  king  in  some 
parts  of  France,  but  rejected  in  others,  and  possessing  no  per- 
sonal claims  to  respect.  The  Germans  therefore  wisely  de- 
termined to  choose  a  sovereign  from  among  themselves.  They 
were  at  this  time  divided  into  five  nations,  each  under  its  own 
duke,  and  distinguished  by  difference  of  laws,  as  well  as  of 
origin:    the  Franks,  whose  territory,  comprising  Franconia 
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and  the  modern  Palatinate,  was  considered  as  the  cradle  of 
the  empire,  and  who  seem  to  have  arrogated  some  superiority 
over  the  rest,  the  Suabians,  the  Bavarians,  the  Saxons,  under 
which  name  the  inhabitants  of  Lower  Saxony  alone  and  West- 
phaha  were  included,  and  the  Lorrainers,  who  occupied  the 
left  bank  ol  the  Rhine  as  (ar  as  its  termination.  The  choice  of 
these  nations  in  their  general  assembly  fell  upon  Conrad  Duke 
of  Franconia,  according  to  some  writers,  or  at  least  a  man  of 
high  rank,  and  descended  through  females  from  Charleraagne.c 
[a.d.  911.] 

Conrad  djing  withont  male  issue,  the  crown  of  Gennany 
was  bestowed  upon  Henry  the  Fowler,  Duke  of  Saxony,  an- 
cestor of  the  three  Othos,  who  followed  him  in  direct  succes- 
sion, [a.d.  919.J  To  Henrj',  and  to  the  first  Otho  (Otho  I., 
A.u.  936;  Otho  II.,  973;  Otho  III.,  983),  Germany  was  more 
indebted  than  to  any  sovereign  since  Charlemagne.  The  con- 
quest of  Italy,  and  recovery  of  the  imperial  title,  are  indeed 
the  most  brilliant  trophies  of  Otho  the  Great ;  but  he  conferred 
far  more  unequivocal  benefits  upon  his  own  country  by  com- 
pleting what  his  fatlicr  had  begun,  her  liberation  from  the 
inroads  of  the  Hungarians.  Two  marches,  that  of  Misnia, 
erected  by  Henry  the  Fowler,  and  that  of  Austria,  by  Otho, 
were  added  to  the  Germanic  territories  by  their  victories.^ 

A  lineal  succession  of  four  descents  without  the  least  oppo- 
sition seems  to  show  that  the  Germans  were  disposed  to  con- 
sider their  monarchy  as  fixed  in  the  Saxon  family.  Otho  U. 
and  III.  had  been  chosen  each  in  his  father's  lifetime,  and  dur- 
ing legal  infancy.  The  formality  of  election  subsisted  at  that 
lime  in  every  European  kingdom  ;  and  the  imperfect  rights 
of  birth  required  a  ratification  by  public  assent.  If  at  least 
France  and  England  were  hereditary  monarchies  in  the  tenth 
century,  the  same  may  surely  be  said  of  Gcrm.iny ;  since  we 
find  the  lineal  succession  fully  as  well  observed  in  the  last  as 
in  the  former.  But  upon  the  early  and  unexpected  decease  of 
Otho  III.,  a  momentary  opposition  was  offered   to  Henry 
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Duke  of  Bavaria,  a  collateral  branch  of  tlie  reigning  family. 
{as>.  I002.]  He  obtained  the  crown,  however,  by  what  con- 
temporary historians  call  an  hereditary  title/  and  it  was  not 
tintil  his  death  in  1024  that  the  house  of  Saxony  was  deemed  to 
be  extinguished. 

No  person  had  now  any  pretensions  thai  could  interfere  with 
tlie  unbiassed  suffrages  of  tlie  nation ;  and  accordingly  a  gen- 
eral assembly  was  determined  by  merit  to  elect  Conrad,  sur- 
named  the  Salic,  a  nobleman  ot  I-'ranconia.'  (a.d.  1024.]  From 
this  prince  sprang  three  successive  emperors.  Henry  III.,  IV., 
and  V.  (Henr>'  HI.,  a.i>.  1039;  Henrj-  IV.,  1056;  Henry  V., 
1106).  Perhaps  the  imperial  prerogatives  over  tiial  insubordi- 
nate confederacy  never  reached  so  high  a  point  as  in  the  reign 
of  Henry  III.,  the  second  emperor  of  the  house  of  Franconia. 
It  had  been,  35  was  natural,  the  object  of  all  hU  predecessors, 
not  only  to  render  their  throne  hereditary,  which,  in  eflfcct.  the 
nation  was  wiUing  to  concede,  but  to  surround  it  with  author- 
ity sufficient  to  control  the  leading  vassals.  These  were  tlie 
dukes  of  the  four  nations  of  Germany,  Saxony,  Bavaria. 
Suabia,  and  Franconia,  and  the  three  archbishops  of  the  Rhen- 
ish cities,  Mentz,  Treves,  and  Cologne.  Originally,  as  has 
been  more  fully  shown  in  another  place,  duchies,  like  counties, 
were  temporary  govemmenis,  bestowed  at  the  pleasure  of  the 
bcrown.  From  this  first  stage  they  advanced  to  hereditary 
offices,  and  finally  to  patrimonial  fiefs.  But  their  progress  was 
much  slower  in  Germany  than  in  France.  Under  the  Saxon 
line  of  emperors,  it  appears  probable  that,  although  it  was 
usual,  and  consonant  to  the  prevailing  nations  of  equity,  to 
confer  a  duchy  upon  the  nearest  heir,  yet  no  positive  rule  en- 
forced this  npon  the  emperor,  and  some  instances  of  a  con- 
trary' proceeding  occurred.*  But,  if  the  royal  prerogative  in 
this  respect  stood  higher  than  in  I-'rance,  there  was  a  counter- 
tailing  principle  that  prohibited  the  emperor  from  uniting  a 
■fief  to  his  domain,  or  even  retaining  one  which  he  had  pos- 
sessed before  his  accession.     Thus  Otho  the  Great  granted 
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away  his  duchy  of  Saxony,  and  Henry  11.  that  of  Bavaria. 
Otho  the  Great  endeavored  to  counteract  the  effects  of  this 
cmtom  by  conferring'  the  duchies  that  fell  into  his  hands  upon 
members  of  his  own  family.  This  policy,  though  apparently 
well  conceived,  proved  of  no  advantage  to  Otho,  his  son  and 
brother  having  mixed  in  several  rebellions  against  him.  It  was 
rtvived,  however,  by  Conrad  II.  and  Henry  III.  Tlic  latter 
was  invested  by  his  father  with  the  two  ducliics  of  Suabia  and 
Bavaria.  Upon  his  own  accession  he  retained  the  former  for 
»U  years,  and  even  the  latter  for  a  short  time.  The  duchy  of 
Franconia,  which  became  vacant,  he  did  not  rcgrant,  but  en- 
deavored to  set  a  precedent  of  uniting  fiefs  to  the  domain.  At 
another  time,  after  sentence  of  forfeiture  against  the  Duke  of 
Bavaria,  he  bestowed  that  great  province  on  his  wife,  the  Em- 
press Agnes.*  He  put  an  end  altogether  to  the  form  of  pop- 
ular concurrence,  which  had  been  usual  when  the  investiture 
of  a  duchy  was  conferred  ;  and  even  deposed  dukes  by  the  sen- 
tence of  a  few  princes,  without  the  consent  of  the  diet.'  If  we 
conihhic  with  these  proofs  of  authority  in  the  domestic  admin- 
istration of  Henry  III.  his  almost  unlimited  control  over  papal 
elections  or  rather  the  right  of  nomination  that  he  acquired, 
we  must  consider  him  as  the  most  absolute  monarch  in  the  an- 
nals of  Germany. 

These  ambitious  measures  of  Henry  III.  prepared  fifty  years 
of  calamity  for  his  son.  It  is  easy  lo  perceive  that  the  mis- 
fortunes of  Henr)'  IV.  were  primarily  occasioned  hy  the  jeal- 
ousy with  which  repeated  violations  of  their  constitutional 
usaKcs  had  inspired  the  nobiIity.j  The  mere  circumstance  of 
Henrj'  IV. *s  minority,  under  the  guardianship  of  a  woman, 
was  enough  to  dissipate  whatever  power  his  father  had  ac- 
quired. Hanno,  archbishop  of  Mcntz,  carried  the  young  king 
away  by  force  from  his  mother,  and  governed  Germany  in  his 
name;  till  another  archbishop.  Adalbert  of  Bremen,  obtained 
greater  influence  over  him.  Through  the  neglect  of  his  educa- 
tion, Henry  grew  up  with  a  character  not  well  fitted  to  retrieve 
the  mischief  of  so  unprotected  a  minority;  brave  indeed,  well- 
natured,  and  affable,  but  dissolute  beyond  measure,  and  ad- 
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dieted  to  low  and  debauched  company.  He  was  soon  involved 
in  a  desperate  war  with  the  Saxons,  a  nation  valuing  itself  on 
its  populousncss  and  riches,  jealous  of  the  house  of  Franconia, 
who  wore  a  crown  that  had  belonged  to  their  own  dukes,  and 
indignant  at  Henry's  conduct  in  erecting  fortresses  through- 
out their  country,  (a.d.  1073.] 

In  the  progress  of  this  war  many  of  the  chief  princes  evinced 
an  unwillingness  to  support  the  emperor.*  Notwithstanding 
this,  it  would  probably  have  terminated,  as  other  rebellions  had 
done,  with  no  permanent  loss  to  either  party.  But  in  the  mid- 
dle of  this  contest  another  far  more  memorable  broke  out  with 
the  Roman  see.  concerning  ecclesiastical  investitures.  The 
motives  of  this  famous  quarrel  will  be  explained  in  a  different 
book  of  the  present  work.  Its  cflFcct  in  Germany  was  ruin- 
ous to  Henry.  A  sentence,  not  only  of  excommunication,  but 
of  deposition,  which  Gregory  VII.  pronounced  against  him, 
gave  a  pretence  to  all  his  enemies,  secret  as  well  as  avowed,  to 
withdraw  their  allegiance.'  [a.d.  1077.]  At  the  head  of  these 
was  Rodolph  Duke  of  Suabia,  whom  an  assembly  of  revolted 
princes  rai.scd  to  the  throne.  We  may  perceive,  in  the  con- 
ditions of  Rodolph's  election,  a  symptom  of  the  real  principle 
that  animated  the  German  aristocracy  against  Henry  IV.  It 
was  agreed  that  the  kingdom  should  no  longer  be  hereditary, 
not  conferred  on  the  son  of  a  reigning  monarch,  unless  his 
merit  should  challenge  the  popular  approbation."  The  pope 
strongly  encouraged  this  plan  of  rendering  the  empire  elective, 
by  which  he  hoped  either  eventually  to  secure  the  nomination 
of  its  chief  for  the  Holy  See.  or  at  least,  by  owing  the  seed  of 
civil  dissensions  in  Germany,  to  render  Italy  more  inde- 
pendent. Henry  IV.,  however,  displayed  greater  abilities  in 
bis  adversity  than  his  early  conduct  had  promised.  In  the  last 
ol  several  decisive  battles,  Rodolph,  though  victorious,  was 
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mortally  wounded ;  and  no  one  cared  to  take  up  a  gauntlet 
which  was  to  be  won  with  so  much  trouble  and  uncertainty. 
[a.i>.  1080.]  The  Germans  were  sufficiently  disposed  to  sub- 
mit ;  but  Rome  persevered  in  her  unrelenting  hatred.  At  tlie 
close  of  Henry's  long  reign  she  excited  against  him  his  eldest 
»on,  and,  after  more  than  thirty  years  of  hostility,  had  the  sal- 
iftfaction  of  wearing  him  duwn  with  misfortune,  and  casting 
out  his  body,  as  excommunicated,  from  its  sepulchre. 

In  the  reign  of  his  son  Henry  V.  there  is  no  event  worthy 
o(  much  attention,  except  the  termination  of  the  great  contest 
about  investitures.  At  his  death  in  1125  the  male  line  of  the 
I'ranconian  emperors  was  at  an  end.  Frederic  Duke  of  Suabia, 
grandson  by  his  mother  of  Henry  IV.,  had  inherited  th«r 
patrimonial  estates,  and  seemed  to  represent  their  dynasty. 
[a.o.  1 125.]  Rm  Ixjlh  the  last  emperors  had  so  many  enemies, 
tfld  a  disposition  to  render  the  crown  elective  prevailed  so 
Hrongly  among  the  leading  princes,  that  Lothaire  Duke  ol 
Saxony  was  elevated  to  the  throne,  lliough  rather  in  a  tumultu- 
ous and  irregular  manner."  Lothaire,  who  had  been  engaged 
in  a  revolt  against  Henry  V..  and  the  chief  of  a  nation  that  bore 
an  inveterate  hatred  to  the  house  of  Franconia,  was  the  natural 
enemy  of  the  new  family  that  derived  its  importance  and  pre- 
tensions from  that  stock.  It  was  the  object  of  his  reign,  ac- 
cordingly, to  oppress  the  two  brothers,  Frederic  and  Conrad, 
of  the  HohenstaufTen  or  Suabian  family.  By  this  means  he 
expected  to  secure  the  succcgsion  ol  the  empire  for  his  son-in- 
law.  Henry,  sumamed  the  Proud,  who  married  Lothaire's 
only  child,  was  fourth  in  descent  from  Wclf,  son  of  Azon  Mar- 
quis of  Estc,  by  Cunegonda.  heiress  of  a  distinguished  family, 
the  Welf.s  ol  Allorf  in  Suabia.  Her  son  was  invested  with  the 
duchy  of  Bavaria  m  1071.  His  descendant.  Henry  the  Proud, 
represented  also,  through  his  mother,  the  ancient  dukes  of  Sax- 
ony, sumamed  Utlhrng,  from  whonj  he  derived  the  duchy  of 
Luneburg.  The  wife  of  Lothaire  transmitted  to  her  daughter 
the  patrimony  of  Henry  the  Fowler,  consisting  of  Hanover 
and  Brunswick.    Besides  this  great  dowry,  Lothaire  bestowed 
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upon  his  son-in-law  the  Duchy  of  Saxony  !n  addition  to  that 
of  Bavaria.c 

This  amaztDg  preponderance,  however,  tended  to  alienate  the 
princes  of  Germany  from  Lothairc's  views  in  favor  of  Henry; 
and  the  latter  docs  not  seem  to  have  possessed  abilities  ade- 
quate to  his  eminent  station.  On  the  death  of  Lothaire  in  1 138 
the  partisans  of  the  house  of  Suabia  made  a  hasty  and  irregular 
election  uf  Conrad,  in  which  the  Saxon  faction  found  itself 
obliged  to  acquiesce.^  The  new  emperor  availed  liimsclf  of 
the  jealousy  which  Henry  the  Proud's  agfjrandizcmcnt  had 
excited.  Under  pretence  that  two  duchies  could  not  legally 
be  held  by  the  same  person,  Henry  was  summoned  to  resign 
one  of  them  ;  and  on  his  refusal,  the  diet  pronounced  tliat  he 
bad  incurred  a  forfeiture  of  both.  (a.d.  it^S.)  Henry  made 
but  lililc  resistance,  and  before  his  death,  which  happened 
soon  afterwards,  saw  himself  stripped  of  all  his  hereditary  as 
well  as  acquired  possessions.  Upon  lUis  occasion  the  famous 
names  of  Guelf  and  Ghibclin  were  first  heard,  which  were  des- 
tined to  keep  alive  the  flame  of  civil  dissension  in  far  distant 
countries,  and  after  their  meaning  had  been  forgotten.  The 
Guelfs,  or  Welfs,  were,  as  1  have  said,  the  ancestors  of  Henry, 
and  the  name  has  became  a  sort  of  patronymic  in  his  family. 
The  word  Ghibclin  is  derived  from  Wibelung.  a  town  in  Fran- 
conia,  whence  the  emperors  of  that  line  arc  said  to  have  sprung. 
The  house  of  Suabia  were  considered  in  Germany  as  represent- 
ing that  of  Franconia ;  as  ihe  Guelfs  may,  without  much  im- 
propriety, be  deemed  to  represent  the  Saxon  Vmc.i 

Though  Conrad  HI.  left  a  son,  the  choice  of  the  electors 
fcJI,  at  his  own  request,  upon  his  nephew  Frederic  Barbarossar 
The  most  conspicuous  events  of  this  great  emperor's  life  be- 
long to  the  history  of  Italy.  At  home  he  was  feared  and  re- 
spected ;  the  imperial  prerogatives  stood  as  high  during  his 
reign  as,  after  their  previous  decline,  it  was  possible  for  a  single 
man  to  carry  them.a  But  the  only  circumstance  which  appears 
memorable  enough  for  the  present  sketcli  is  the  second  fall  of 
the  Guelfs.  Henry  the  Lion,  son  of  Henry  the  Proud,  had  been 
restored  by  Conrad  HI.  to  his  father's  duchy  of  Saxony,  re- 
signing his  claim  to  tliat  of  Bavaria,  whicli  had  been  conferred 
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on  the  margrave  o£  Austria.  [a.d.  1178.]  This  renunciation, 
wliich  indeed  was  onEy  made  in  his  name  during  childhood,  did 
not  prevent  him  from  urging  the  Emperor  I*'rcderic  to  restore 
the  whole  of  his  birthright;  and  Frederic,  his  first-cousin, 
whose  Ufe  he  h;id  saved  in  a  sedition  at  Rome,  was  induced  to 
comply  with  this  request  in  1156.  Far  from  evincing  tlial  po- 
litical jealousy  which  some  writers  impute  to  him,  the  emperor 
seems  to  have  carried  his  generosity  beyond  the  hmits  of  pru- 
dence. For  many  years  their  union  was  apparently  cordial. 
But,  whether  it  was  tliat  Henry  took  umbrage  at  part  of  Fred- 
eric's conduct.'  or  that  mere  ambition  rendered  him  ungrateful, 
he  certainly  abandoned  his  sovereign  in  a  moment  of  distress, 
refusing  to  give  any  assistance  in  that  expedition  into  Lorn- 
bardy  which  ended  in  the  unsuccessful  battle  of  Legnano. 
Frederic  could  not  forgive  this  injury,  and.  taking  advantage 
of  complaints,  which  Henry's  power  and  haughtiness  bad  pro- 
duced, summoned  him  to  answer  charges  in  a  general  diet. 
Tlie  duke  refused  to  appear,  and,  being  adjudged  contuma- 
cious, a  sentence  of  confiscation,  similar  to  that  which  ruined 
his  father,  fell  upon  his  head ;  and  the  vast  imperial  fiefs  that 
be  possessed  were  shared  among  some  potent  enemies."  He 
made  an  inefTectual  resistance;  like  his  father,  he  appears  to 
have  owed  more  to  fortune  than  to  nature ;  and,  after  three 
years'  exile,  was  obliged  to  remain  content  with  the  restora- 
tion of  his  allodial  estates  in  Saxony.  These,  fifty  years  after- 
wards, were  converted  into  imperial  fiefs,  and  became  the  two 
duchies  of  the  house  of  Brunswick,  the  lineal  representatives 
of  Henry  the  Lion,  and  inheritors  of  the  name  of  Cuclf.f 

Notwithstanding  the  prevailing  spirit  of  the  German  oli- 
garchy, Frederick  Barbarossa  had  found  no  difficuhy  in  pro- 
curing the  election  of  his  son  Henry,  even  during  infaitcy,  as 
his  succcssor.a"  The  fall  of  Henry  the  Lion  had  greatly 
weakened  the  dura!  authority  in  Saxony  and  Bavaria ;  the 
princes  who  acquired  that  title,  especially  in  the  former  coun- 
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try,  finding  that  the  secular  and  spiritual  nobility  of  the  first 
class  had  taken  the  opportunity  to  raise  themselves  into  an 
immediate  dependence  upon  the  empire.  Henry  VI.  came, 
therefore,  to  the  crown  with  considerable  advantages  in  respect 
of  prerogative ;  and  these  inspired  Iiini  with  the  bold  scheme  of 
declaring- the  empire  hereditary,  [a.d.  1190.]  One  is  more  sur- 
prised to  find  that  he  had  no  contemptible  prospect  of  success 
in  this  attempt :  fifty-two  princes,  and  even  what  appears 
hardly  credible,  the  See  of  Rome,  under  Clement  III.,  having 
been  induced  to  concur  in  it.  Bui  ihe  Saxons  made  so  vigor- 
ous an  opposition,  that  Henry  did  not  think  it  advisable  to 
perscverc.-r  He  procured,  however,  the  election  of  his  son 
Frederic,  an  infant  only  two  years  old.  But,  the  emperor  dy- 
ing almost  immediately,  a  powerful  body  of  princes,  supported 
by  Pope  Innocent  III.,  were  desirous  to  withdraw  their  con- 
sent. ITiilip  Duke  of  Suabia,  the  late  king's  brother,  unable 
to  secure  his  nephew's  succession,  brought  about  his  own  elec- 
tion by  one  party,  while  another  chose  Otho  of  Brunswick, 
lunger  son  of  Henry  the  Lion.   [a.d.   IT97.]    This  double 

Felcction  renewed  the  rivalry  between  the  Guelfs  and  Ghibe- 
lins,  and  threw  Germany  into  confusion  for  several  years. 
Philip,  whose  pretensions  appear  to  be  the  more  legitimate 
of  the  two,  gained  ground  upon  his  adversary,  notwith.stand- 
ing  the  opposition  of  the  pope,  till  he  was  assassinated  in  con- 

.  sequence  of  a  private  resentment    Otho  IV.  reaped  the  benefit 
}f  a  crime  in  which  he  did  not  participate,  and  became  for 
)mc  years  undisputed  sovereign.     But.  having  offended  the 

'pope  by  not  entirely  abandoning  his  imperial  rights  over  Italy, 
he  had,  in  the  latter  part  of  his  reign,  to  contend  against  Fred- 

Ltric,  son  of  Henry  VI.,  who,  having  grown  up  to  manhood. 

Fcamc  into  Germany  as  heir  of  the  house  of  Suabia,  and.  what 
was  not  very  usual  in  his  own  history,  or  (a.d.  laoS]  that  of 
his  family,  the  favored  candidate  of  the  Holy  Sec.  Otho  IV. 
had  been  almost  entirely  deserted  except  by  his  natural  sub- 
jects, when  his  death,  in  1218,  removed  every  difficulty,  and 
left  Frederic  II.  in  the  peaceable  possession  of  Germany. 

The  eventful  life  of  Frederic  II.  was  chiefly  passed  in  Italy. 
To  preserve  his  hereditary  dominions,  and  chastise  the  Loni- 
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bard  ciiics^  were  the  leading  objects  of  his  political  and  military 
career.  He  paid  tlierefore  but  little  attention  to  Germany,  from 
which  it  was  in  vain  for  any  emperor  to  expect  efTectual  assist- 
ance towards  objects  of  his  own.  Careless  of  prerogatives 
which  it  seemed  hardly  worth  an  effort  to  preserve,  he  sanc- 
tioned the  independence  of  the  princes,  which  may  be  properly 
dated  from  his  reign.  In  return,  they  readily  elected  his  son 
Henry  King  of  the  Romans ;  and  on  his  being  implicated  in  a 
rebellion,  deposed  him  with  equal  readiness,  and  substituted 
his  brother  Conrad  at  the  emperor's  rcquest.ii  But  in  the  latter 
part  of  Frederic's  rcjgn  the  deadly  haired  of  Rome  penetrated 
beyond  the  Alps.  After  his  solemn  deposition  in  the  council 
of  Lyons,  he  was  incapable,  in  ecclesiastical  eyes,  of  holding 
the  imperial  sceptre.  Innocent  IV.  found,  however,  some  diffi- 
culty in  setting  up  a  rival  emperor.  Henry  Landgrave  of  Thu- 
ringia  made  an  indifferent  figure  in  this  character,  [a.d.  1245.] 
Upon  his  death.  William  Count  of  Holland  was  chosen  by  the 
party  adverse  lo  Frederic  and  his  son  Conrad  [a.d.  1248I ;  and 
after  the  emperor's  death  he  had  some  success  against  the  lat- 
ter. It  is  hard  indeed  to  say  that  any  one  was  actually  sover- 
eign for  twenty-two  years  that  followed  the  death  of  Frederic 
II.  [a.d.  8250  to  1272] — a  period  of  contested  title  and  uni- 
versal anarchy,  which  is  usually  denominated  the  grand  inter- 
regnum. On  the  decease  of  William  of  Holland,  in  1256,  a 
schism  among  the  electors  produced  the  double  choice  of  Rich- 
ard Earl  of  Cornwall,  and  Alfonso  X.  King  of  Castile.  It 
.•seems  not  easy  to  determme  which  of  these  candidates  had  a 
legal  majority  of  votes;*  but  the  subsequent  recognition  of 
almost  all  Germany,  and  a  sort  of  possession  evidenced  by  pub- 
lic acts,  which  have  been  held  valid,  as  well  as  the  general  con- 
sent of  contemporaries,  may  justify  us  in  adding  Richard  to 
the  imperial  list.  The  choice  indeed  was  ridiculous,  as  he  pos- 
sessed no  talents  which  could  compensate  for  his  want  of 
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power;  but  tlie  electors  attaine^d  their  objects:  to  perpetuaie 
a  slate  of  confusion  by  which  their  own  independence  was  con- 
solidaied,  and  lo  plunder  without  scruple  a  man,  hke  Didius 
at  Rome,  rich  and  foolish  enough  to  purchase  the  first  place 
i^a  earth. 

That  place  indeed  was  now  become  a  mockery  of  greatness. 
For  more  than  two  centuries,  notwithstanding  the  temporary 
influence  of  Frederic  Barbarossa  and  his  son,  the  imperial  au- 
thority had  been  in  a  stale  of  gradual  decay.  From  the  time  of 
Frederic  II.  it  had  bordered  upon  absolute  insignificance;  and 
the  more  prudent  German  princes  were  slow  to  canvass  for  a 
dignity  so  Hitle  accompanied  by  respect.  Tlie  changes  wrought 
in  the  Germanic  constitution  during  the  period  of  the  Suabian 
emperors  chiefly  consist  in  the  establishment  of  an  oligarchy 
of  electors,  and  of  the  territorial  sovereignty  of  the  princes. 

I.  At  the  extinction  of  the  Franconian  line  by  the  death  of 
Henry  V.  it  was  determined  by  the  German  nobility  to  make 
their  empire  practically  elective,  admitting  no  right,  or  even 
natural  pretension,  in  the  eldest  son  of  a  reigning  sovereign. 
Their  choice  upon  former  occasions  had  been  made  by  free 
and  general  suffrage.  But  it  may  be  presumed  that  each  na- 
tion voted  unanimously,  and  according  to  the  disposition  of 
its  duke.  It  is  probable,  too,  that  the  leaders,  after  discussing 
in  previous  deliberations  the  merits  of  the  several  candidates, 
submitted  their  own  resolutions  to  the  assembly,  which  would 
generally  concur  in  them  without  hesitation.  At  the  election 
of  Lothaire,  in  1124,  we  6nd  an  evident  instance  of  this  previ- 
ous  choice,  or,  as  it  was  called,  prataxation,  from  which  the 
electoral  college  of  Germany  has  been  derived.  The  princes, 
it  is  said,  trusted  the  choice  of  an  emperor  to  ten  persons,  in 
whose  judgment  lliey  promised  to  acquiesce.^  Tliis  precedent 
was,  in  all  Ukehhood.  followed  at  all  subsequent  elections. 
The  proofs  indeed  are  not  perfectly  clear.  But  in  the  famous 
privilege  of  Austria,  granted  by  Frederic  I.  in  1 156,  he  bestows 
a  rank  upon  the  newly  created  duke  of  that  country,  immedi- 
ately after  the  electing  princes  (post  principcs  clectores);*  a 
strong  presumption  that  the  right  of  pretaxation  was  not  only 
established,  but  limited  to  a  few  definite  persons.  In  a  letter 
of  Innocent  III.,  concerning  the  <louble  election  of  Philip  and 
Otho  in  1198,  he  asserts  the  latter  to  have  had  a  majority  in 
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bU  favor  of  those  to  whom  the  right  of  election  chiefly  be- 
longs (ad  quos  principalit«r  special  etectio).c  And  a  law  of 
Olho  in  1208,  if  it  be  gcniiinc,  appears  to  fix  the  exclusive  priv- 
ilege of  the  seven  electors-**  Nevertheless,  so  obscure  is  this 
important  part  of  the  Germanic  system,  that  we  find  four  ec- 
clesiastical and  two  secular  princes  concurring  with  the  regular 
electors  in  the  act.  as  reported  by  a  contemporary  writer,  tliat 
creates  Conrad,  son  of  l-'rederic  11.,  King  of  the  Romans.' 
This,  however,  may  have  been  an  irregular  deviation  from  the 
principle  already  established.  But  it  is  admitted  that  all  the 
princes  retained,  at  least  during  the  twelfth  century,  their  con- 
senting suffrage ;  like  the  laity  in  an  episcopal  election,  whose 
approbation  continued  to  be  necessary  long  after  the  real 
power  of  choice  had  been  withdrawn  from  them/ 

It  is  not  easy  to  account  for  all  the  circumstances  that  gZM 
to  seii'en  spiritual  and  temporal  princes  this  distinguished  pre* 
eminence.  The  three  archbishops,  Mentz,  Treves,  and 
Cologne,  were  always  indeed  at  the  head  of  the  German  cliurclu 
But  the  secular  electors  should  naturally  have  been  the  dukes 
of  four  nations:  Saxony,  Franconia,  Suabia,  and  Bavaria. 
We  find,  however,  only  the  first  of  these  in  the  luidispuied 
exercise  of  a  vote.  It  seems  probable  that,  when  the  electoral 
princes  came  to  be  distinguished  from  the  rest,  their  privilege 
was  considered  as  peculiarly  connected  with  the  discharge  of 
one  of  the  great  offices  in  the  imperial  court.  These  were  at- 
tached, as  early  as  the  diet  of  Mentz  in  1184,  to  the  four  elec- 
tors, who  ever  after\\'ards  possessed  them :  the  Duke  of  Sax- 
ony having  then  officiated  as  archmarshal,  the  Count  Palatine 
of  the  Rhine  as  arch-steward,  the  King  of  Bohemia  as  arch- 
cupbearer,  and  the  Margrave  of  Brandenburg  as  arch-cham- 
berlain of  the  empire.£  But  it  still  continues  a  problem  why 
the  three  latter  offices,  with  the  electoral  capacity  as  their  in- 
cident, should  not  rather  have  been  granted  to  the  Dukes  of 
Franconia.  Suabia,  and  Bavaria.  I  have  seen  no  adequate  ex- 
planation of  this  circumstance  :  which  may  perhaps  lead  us  to 
presume  that  the  right  of  pre-election  was  not  quite  so  soon 
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confined  to  the  precise  number  of  seven  princes.  The  final 
extinction  of  two  great  original  duchies,  Franconia  and  Sua- 
bia,  in  the  thirteenth  century,  left  the  electoral  rights  of  the 
Count  Palatine  and  the  Margrave  of  Brandenburg  beyond  dis- 
pute. But  the  dukes  of  Bavaria  continued  to  claim  a  \*ote  in 
opposition  to  the  kings  of  Bohemia.  At  the  election  of 
Rodolph  in  1272  the  two  brothers  of  the  house  of  Wittelsbach 
voted  separately,  as  Count  Palatine  and  Duke  of  Lower  Ba- 
varia. Ottocar  was  excluded  upon  this  occasion ;  and  it  was 
not  tin  1290  that  the  suffrage  of  Bohemia  was  fully  recc^:ntzed. 
|The  Palatine  and  Bavarian  branches,  however,  continued  to 
I  enjoy  their  family  vote  conjointly,  by  a  determination  of 
Rodolph ;  upon  which  Louis  of  Bavaria  slightly  innovated,  by 
rendering  the  suffrage  alternate.  But  the  Golden  Bull  of 
Charles  IV.  put  an  end  to  all  doubts  on  the  rights  of  electoral 
|houses,  and  absohitcly  excluded  Bavaria  from  voting.  The 
fimitation  to  seven  electors,  first  perhaps  fixed  by  accident, 
came  to  be  invested  with  a  sort  of  mysterious  importance,  and 
certainly  was  considered,  until  times  comparatively  recent,  as 
a  fundamental  law  of  the  empirr.A 

2.  It  might  appear  natural  to  expect  that  an  oligarchy  of 

seven  persons,  who  had  thus  excluded  their  equals  from  all 

share  in  the  election  of  a  sovereign,  would  assume  still  greater 

authority,  and  trespass  further  upon  the  less  powerful  vassals 

tof  the  empire.    But  while  the  electors  were  establishing  their 

^peculiar  privilege,  the  class  immediately  inferior  raised  itself 

by  important  acquisitions  of  power.   The  German  dukes,  even 

I  after  they  became  hereditar)',  did  not  succeed  in  compelling 

'the  chief  nobility  within  their  limits  to  hold  their  lands  in  ficE 

so  completely  as  the  peers  of  France  had  done.    Tlie  nobles  of 

Suabia  refused  to  follow  their  duke  into  the  field  against  the 

pEmpcror  Conrad  II. »    Of  this  aristocracy  the  superior  class 

were  denominated  princes ;    an  appellation  which,  after  the 

eleventh  centur>',  distinguished  them  from  the  untitled  nobil- 

it>-.  most  of  whom  were  their  vassal-s.    Tliey  were  constituent 

irts  of  all  diets ;    and  though  gradually  deprived  of  their 

'original  participation  in  electing  an  emperor,  possessed,  in  all 

other  respects,  the  same  rights  as  the  dukes  or  electors.    Some 

of  them  were  fully  equal  to  the  electors  in  birth  as  well  as  ex- 

^cbai^i.  pp-  7<.  SM:  Putter,  ii.  >M1  ■  Fhffd,  p.  JOft 
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tent  of  dominions ;  such  as  the  princely  houses  ef  Austria, 
Hesse,  Brunswick,  and  Misnia.  By  the  division  of  Henry  the 
Lion's  vast  territories^'  and  by  the  absolute  extinction  o!  the 
Suabian  family  in  the  following  ccntur>',  a  great  many  princes 
acquired  additional  weight.  Of  the  ancient  duchies,  only 
Saxony  and  Bavaria  remained ;  the  former  of  which  especially 
was  sc  dismembered,  that  it  was  vain  to  attempt  any  renewal  of 
the  ducal  jurisdiction.  That  of  the  emperor,  formerly  exer- 
cised by  the  counts  palatine,  went  almost  equally  into  disuse 
during  the  contest  between  Philip  and  Otho  IV.  The  princes 
accordingly  had  acted  with  sovereign  independence  within 
their  own  fiefs  before  the  reign  of  Frederic  11. ;  but  the  legal 
recognition  of  their  immunities  was  reserved  for  two  edicts  of 
that  emperor:  one,  in  1220.  relating  to  ecclesiastical,  and  the 
otiier,  in  1252,  to  secular  princes.  By  these  he  engaged  neither 
to  levy  the  customary  imperial  dues,  nor  to  permit  the  juris- 
diction of  the  palatine  judges,  within  the  limits  of  a  state  of 
the  empire;*  concessions  that  amounted  to  little  less  than  an 
abdication  of  his  own  sovereignty.  From  this  epoch  the  ter- 
ritorial independence  of  the  states  may  be  dated. 

A  class  of  titled  nobility,  inferior  to  the  princes,  were  the 
counts  of  the  empire,  who  seem  to  have  been  separated  from 
the  former  in  the  twelfth  century,  and  to  have  lost  at  the  same 
time  their  right  of  voting  in  the  diets.'  In  some  parts  of  Ger- 
many, chiefly  in  Franconia  and  upon  the  Rhine,  there  always 
existed  a  ver>'  numerous  body  of  lower  nobility;  untitled  at 
least  till  modem  times,  but  subject  to  no  superior  except  the 
emperor.  These  arc  supposed  to  have  become  immediate, 
after  the  destruction  of  the  house  of  Suabia,  within  whose 
duchies  they  had  been  compreh ended. "< 

A  short  interval  elapsed  after  the  death  of  Richard  of  Corn- 
wall before  the  electors  could  be  induced,  by  the  deplorable 
state  of  confusion  into  which  Germany  had  fallen,  to  fill  the 
imperial  throne.  Their  choice  was  however  the  best  that  coutd 
have  been  made.  It  fell  upon  Rodolph  Count  of  Hapsburg,  a 
prince  of  very  ancient  family,  and  of  considerable  possessions 
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as  well  in  Sn'ltzerland  as  upon  each  bank  of  the  Upper  Rhine, 
but  not  sufficiently  powerful  to  alarm  the  electoral  oligarchy. 
[a.d.  1372.]  KoUolph  was  brave,  active,  and  just;  but  his 
characteristic  quality  appears  to  have  been  i^ood  sense,  and 
judgment  of  the  circumstances  in  which  he  ^vas  placed.  Of 
this  he  gave  a  signal  proof  in  relinquishing;  the  favorite  proj- 
ect of  so  many  preceding  empcrurs,  and  leaving  Italy  alto- 
gether to  itself.  At  home  he  manifested  a  vigilant  spirit  in  ad- 
ministering justice,  and  is  said  to  have  destroyed  seventy 
strongltolds  of  noble  robbers  in  Thuringia  and  other  parts, 
bringing  many  of  the  criminals  to  capital  punish nicnt.n  But 
he  wisely  avoided  giving  offence  to  the  more  powerful  princes ; 
and  during  his  reign  there  were  hardly  any  rebellions  in  Ger- 
many. 

It  was  a  very  reasonable  object  of  every  emperor  to  ag- 
grandize his  family  by  investing  his  near  kindred  with  vacant 
fiefs;  but  no  one  was  so  fortunate  in  his  opportunities  as  Ro- 
dolph.  At  his  accession,  Austria,  Styria,  and  Carniola  were  in 
the  bands  uf  Oilocar  King  of  Bohemia.  These  extensive  and 
fertile  countries  had  been  formed  into  a  march  or  margraviate, 
after  the  victories  of  Otho  the  Great  over  the  Hungarians. 
Frederic  Harbarossa  erected  them  into  a  duchy,  with  many 
distinguished  privileges,  especially  that  of  female  succession, 
hitherto  tmknowa  in  the  feudal  principalities  of  Germany.' 
Upon  the  extinction  of  the  house  of  Bamberg,  which  bad  en- 
joyed this  duchy,  it  was  granted  by  Frederic  II.  to  a  cousin  of 
his  own  name ;  after  whose  death  a  disputed  succession  gave 
li&e  to  several  changes,  and  ultimately  enabled  Ottoear  to  gain 
possession  of  the  country,  [a.d.  1283.]  Against  this  King  of 
Bobciuia  Rodolph  waged  two  successful  wars,  and  recovered 
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the  Austrian  provinces,  which,  as  vacant  fiefs,  he  conferred, 
with  the  consent  of  the  diet,  upon  his  son  Albert.^ 

Notwithstanding  the  merit  and  popularity  of  Rodolph,  the 
electors  refused  to  choose  his  son  king  of  the  Romans  in  his 
lifetime;  and,  after  his  death,  determined  to  avoid  the  appear- 
ance of  hereditary  succession,  put  Adolphus  of  Nassau  upon 
t!ie  throne.  There  is  very  little  to  attract  notice  in  the  domestic 
history  of  the  empire  during  the  next  two  centuries.  From 
Adolphus  to  Sigismund  every  emperor  had  either  to  struggle 
again.st  a  competitor  claiming  the  majority  of  voles  at  his  elec- 
tion, or  against  a  combination  of  tiie  electors  to  dethrone  him. 
The  imperial  authority  became  more  and  more  ineffective; 
yet  it  was  frequently  made  a  subject  of  reproach  against  the 
emperors  that  they  did  not  maintain  a  sovereignty  to  which 
no  one  was  disposed  to  submit.  [Adolphus  a.d.  1292;  Albert 
I.,  1298;  Henry  VII.,  1398;  Louis  IV..  1314;  Charles  IV., 
1347;  Wcnccslaus,  1378;  Robert,  1400;  Sigismund.  1414.] 

It  may  appear  surprising  that  the  Germanic  confederacy 
under  the  nominal  supremacy  of  an  emperor  should  have  been 
preserved  in  circumstances  apparently  so  calculated  to  dis- 
solve it.  But,  besides  the  natural  effect  of  prejudice  and  a 
famous  name,  there  were  sufficient  reasons  to  induce  the  elec- 
tors to  preserve  a  form  of  government  in  which  they  bore  so 
decided  a  sway.  Accident  had  in  a  considerable  degree  re- 
stricted the  electoral  suffrages  to  seven  princes.  Without  the 
college  there  were  houses  more  substantially  powerful  than 
any  within  it.  The  Duchy  of  Saxony  had  been  subdivided  by 
repeated  partitions  among  children,  till  the  electoral  right  was 
vested  in  a  prince  who  possessed  only  the  small  territory  of 
Wittenberg.  The  great  families  of  Austria,  Havaria,  and  Lux- 
emburg, though  not  electoral,  were  the  real  heads  of  the  Ger- 
man body;  and  though  the  two  former  lost  much  of  their  in- 
fluence for  a  lime  through  the  pernicious  custom  of  partition, 
the  empire  seldom  looked  for  its  head  to  any  other  house  than 
one  of  these  three. 

While  the  duchies  and  counties  of  Germany  retained  their 
original  character  of  offices  or  governments,  they  were  of 
course,  even  though  considered  as  hereditary,  not  subject  to 
partition  among  children.  When  they  acquired  the  nature  of 
&efs,  it  was  still  consonant  to  the  principles  of  a  feudal  tenure 

f  Struviui,  p.  S15:   SchniidEi  Cox& 


THE  MIDDLE  AGES 


19 


tat  the  eldest  son  should  inherit  according  to  the  law  of  primo- 
geniture ;  an  inferio:  provision  or  appanage,  at  most,  being 
reserved  for  the  younger  children.  The  law  of  England  fa- 
vored the  eldest  exclusively ;  that  of  France  gave  him  great  ad- 
vantages. But  in  Germany  a  different  rule  began  to  prevail 
about  the  thirteenth  century.*  An  equal  partition  of  the  in- 
heritance, without  the  least  regard  to  priority  of  birth,  was  the 
general  law  of  its  principalities.  Sometimes  this  was  cffccled 
by  undivided  possession,  or  tenancy  in  common,  the  brothers 
residing  together,  and  reigning  jointly.  This  tended  to  pre- 
serve the  integrity  of  dominion ;  but  as  it  was  frequently  in- 
commodious, a  more  usual  practice  was  to  divide  the  territory. 
From  such  partitions  are  derived  those  numerous  independent 
principahties  of  the  same  house,  many  of  which  still  subsist  in 
Germany.  In  1589  there  were  eight  reigning  princes  of  the 
Palatine  family;  and  fourteen,  in  1675,  of  that  of  Saxony.r 
Originally  tliese  partitions  were  in  general  absolute  and  with- 
out reversion ;  but,  as  their  effect  in  weakening  families  be- 
came evident,  A  practice  was  introduced  of  making  compacts 
of  reciprocal  succession,  by  which  a  fief  was  prevented  from 
escheating  to  the  empire,  until  all  the  male  posterity  of  the  first 
feudatory  should  be  extinct.  Thus,  while  the  German  empire 
survived,  all  the  princes  of  Hesse  or  of  Saxony  had  reciprocal 
contingencies  of  succession,  or  what  our  lawyers  call  cross- 
remainders,  to  each  other's  dominions.  A  different  system  was 
gradually  adopted.  By  the  Golden  Bull  of  Charles  IV.  the 
electoral  territory,  that  is,  the  particular  district  to  which  the 
electoral  suffrage  was  inseparably  attached,  became  incapable 
of  partition,  and  was  to  descend  to  the  eldest  son.  In  the  fif- 
teenth ccntur)*  the  present  house  of  Drandcnburg  set  the  first 
example  of  establishing  primogeniture  by  law ;  the  principal- 
ities of  Anspach  and  Bayreuth  were  dismembered  from  it  for 
the  benefit  of  younger  branches;  but  it  was  declared  that  all 
the  other  dominions  of  the  family  should  for  the  future  belong 
exclusively  to  the  reigning  elector.  This  politic  measure  was 
adopted  in  several  other  families ;  but,  even  in  the  sixteenth 
century  the  prejudice  was  not  removed,  and  some  German 
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princes  denounced  curses  on  their  posterity,  if  tfiey  should  in- 
troduce the  impious  custom  of  primogeniture.*  Notwith- 
standing these  subdivisions,  and  the  most  remarkable  of  those 
whicli  I  have  mentioned  arc  of  a  dale  ratlier  subsequent  lo  the 
middle  ages,  the  antagonist  principle  of  consolidation  by  vari- 
ous means  of  acquisition  was  so  actively  at  work  that  several 
princely  houses,  especially  those  of  Hohcntollcm  or  Branden- 
burg, of  Hesse,  Wurtcmburg,  and  the  Palatinate,  derive  their 
importance  from  the  same  era,  the  fourteenth  and  fifteenth 
centuries,  in  which  the  prejudice  against  primogeniture  was 
the  strongest.  And  thus  it  will  often  be  found  in  private  pat- 
rimonies ;  the  tendency  to  consolidation  of  property  works 
more  rapidly  than  that  to  its  disintegration  by  a  law  o!  gavel- 
kind. 

Weakened  by  these  subdivisions,  the  principalities  of  Ger- 
many in  the  fourteenth  and  fifteenth  centuries  shrink  to  a 
more  and  more  diminutive  size  in  the  scale  of  nations.  But 
one  family,  the  most  Illustrious  of  the  former  age,  was  less  ex- 
posed to  this  enfet-bliiig  system.  Henry  VII.  Count  of  Lux- 
emburg, a  man  of  much  more  personal  merit  than  hereditary 
importance,  was  elevated  to  the  empire  in  1308.  Most  part  of 
his  short  reign  he  passed  in  Italy ;  but  he  had  a  fortunate  op- 
portunity of  obtaining  the  crown  of  Bohemia  for  his  son. 
John  King  of  Bohemia  did  not  himself  wear  the  imperial 
crown :  but  three  uf  his  descendants  possessed  it,  with  less  in- 
terruption than  could  have  been  expected.  His  son  Charles 
IV.  succeeded  Louis  of  Bavaria  in  1347;  not  indeed  without 
opposition,  for  a  double  election  and  a  civil  war  were  matters  of 
course  in  Germany.  Charles  IV.  has  been  treated  with  more 
derision  by  his  contemporaries,  and  consccjuently  by  later 
writers,  than  almost  any  prince  in  history ;  yet  he  was  remark- 
ably successful  in  the  only  objects  that  he  seriously  pursued. 
Deficient  in  personal  courage,  insensible  of  humiliation,  bend- 
ing without  shame  to  the  pope,  to  the  Italians,  to  the  electors, 
so  poor  and  so  little  reverenced  as  to  be  arrested  by  a  butcher 
at  Worms  for  want  of  paying  his  demand,  Charles  IV.  afTords 
a  proof  that  a  certain  dexterity  and  cold-blooded  perseverance 
may  occasionally  supply,  in  a  sovereign,  the  want  of  more  re- 
spectable qualities.  He  has  been  reproached  with  neglecting 
the  empire.    Bui  he  never  designed  to  trouble  himself  about 
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the  empire,  except  for  his  private  ends.  He  did  not  neglect  the 
kingdom  of  Bohemia,  to  which  lie  almost  seemed  to  render 
Germany  a  province.  Roheinia  had  been  long  considered  as  a 
1  fief  of  tlie  empire,  and  indeed  could  pretend  to  an  electoral  vote 
I  by  no  other  title.  Charles,  however,  gave  the  states  by  law  the 
ight  of  choosing  a  king,  on  the  extinction  of  the  royal  family, 
which  &eems  derogatory  to  the  imperial  prerogative'  It  was 
much  more  material  that,  upon  acquiring  Brandenburg,  partly 
by  conquest,  and  parlly  by  a  compact  of  succession  in  1373, 
he  not  only  invested  his  sons  with  it,  which  was  conformable 
to  usage,  but  tried  to  annex  that  electorate  forever  to  the  king- 
dom of  Bohemia.H  He  constantly  resided  at  Prague,  where  he 
founded  a  celebrated  university,  and  embellished  the  city  with 
buildings.  This  kingdom,  augmented  also  during  his  reign 
by  the  acquisition  of  Silesia,  he  bequeathed  to  his  son  Wen- 
ccslaus,  for  whom,  by  pliancy  towards  the  electors  and  the 
court  of  Rome,  he  had  procured,  against  all  recent  example, 
the  imperial  succession.^ 

The  reign  of  Charles  IV.  is  distinguished  in  the  constitu- 
tional history  of  the  empire  by  his  Golden  Bull  (a.i>,  1355] ; 
an  instrument  which  finally  a.<icertaincd  the  prerogatives  of  the 
electoral  college.  The  Golden  Bull  terminated  the  disputes 
which  bad  arisen  between  difTerent  members  of  the  same 
bouse  as  to  their  right  of  suffrage,  which  was  declared  in- 
herent in  certain  definite  territories.  The  number  was  abso- 
lutely restrained  to  seven.  The  place  of  legal  imperial  elections 
was  fixed  at  Frankfort;  of  coronations,  at  Aix-Ia-Chapclle ; 
and  the  latter  ceremony  was  to  lie  pcrfonned  by  the  arch- 
bishop of  Cologne.  These  regulations,  though  consonant  to 
ancient  usage,  had  not  always  been  observed,  and  their 
neglect  had  sometimes  excited  questions  as  to  the  validity  of 
elections.  The  dignity  of  elector  was  enhanced  by  the  Golden 
Bull  as  highly  as  an  imperial  edict  could  carry  it ;  they  were 
declared  equal  to  kings,  and  conspiracy  against  their  persons 
incurred  the  penalty  of  high  treason."'  Many  other  privileges 
arc  granted  to  render  them  more  completely  sovereign  within 
thcfr  dominions.    It  seems  extraordinarv  that  Charles  should 
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have  voluntarily  elevated  an  oligarchy,  from  whose  pretensions 
his  predecessors  had  frequently  suffered  injur>'.  Bui  he  liad 
more  to  apprehend  from  the  two  great  families  of  Bavaria  and 
Austria,  whom  he  relatively  depressed  by  giving  such  a  pre- 
ponderance to  the  seven  electors,  than  from  any  members  oi 
the  college.  By  his  compact  with  Brandenburg  he  had  a  fair 
prospect  of  adding  a  second  vote  to  his  own ;  and  there  was 
more  room  for  intrigue  and  management,  which  Charles  al- 
ways preferred  to  arms,  with  a  small  number,  than  with  the 
whole  body  of  princes. 

The  next  reign,  nevertheless,  evinced  the  danger  of  invest- 
ing the  electors  with  such  preponderating  authority.  Wen- 
ceslaus,  a  supine  and  vohiptuous  man,  less  respected,  and  more 
negligent  of  Germany,  if  possible,  than  his  father,  was  rcgu- 
lariy  deposed  by  a  majority  of  tlie  electoral  college  in  140a 
This  right,  if  it  is  to  be  considered  as  a  right,  they  had  already 
used  against  Adolplms  of  Nassau  in  129S,  and  against  Louis 
of  Bavaria  in  1346.  They  chose  Robert  coiuit  palatine  instead 
of  Wenceslaus;  and  though  the  latter  did  not  cease  to  have 
some  adherents,  Robert  has  generally  been  counted  among 
the  lawful  emperors..*^  Upon  his  death  the  empire  returned 
to  the  house  of  Luxemburg;  Wenceslaus  himself  waiving  hi; 
rights  in  favor  of  his  brother  Sigismund  of  Hungaryj 

Tlie  house  of  Austria  had  hitherto  given  but  two  emperors 
to  Germany,  Rodolph  its  founder,  and  his  son  Albert,  whom 
a  successful  rebellion  elevated  in  the  place  of  Adolphus.  Upon 
!he  death  of  Henry  of  Luxemburg,  in  1313,  Frederic,  son  of 
Albert,  disputed  the  election  of  Louis  Duke  of  Bavaria,  alleg- 
ing a  majority  of  genuine  votes.  This  produced  a  ci^-il  war, 
in  which  the  Austrian  party  were  entirely  worsted.  Though 
they  advanced  no  pretensions  to  tlie  imperial  dignity  during 
the  rest  of  the  fourteenth  century,  the  princes  of  that  line  added 
to  their  possessions  Carinthia,  Istria,  and  the  Tyrol.  As  a 
counterbalance  to  these  acquisitions,  they  lost  a  great  part  of 
their  ancient  inheritance  by  unsuccessful  wars  with  the  Swiss. 


i 


X  Mnnjr    of    Ibr    citim    bcntdei    sorae 

princes,  eonilniKd  to  r«coeniie  Wenct*- 

[aa»  thruustioal  th«  lit*  of  Rnbrrt;    and 

•k.  1...^  ^j^  j0  mac),  caniulrrcd  as  on 

~   '"■wija  autc*,  iliai  hit  am- 

-^  r<fUMd  sdmiinncc  at 

*HEa.    Snuvlut,  p.  «sl. 

ol  Sicianuud  «u  nn 

»«,    or    JodOCW.     BUT- 


grave  o(  Moravia,  haiing  htea  choncn, 
u  fsr  ■■  &pp»n.  by  ■  lenl  nujoritv. 
HowCTpr,  hn  ilcTth  within  thrte  nionini 
trmovtd  the  diflicuit^;  an<l  Josm.  who 
w«ii  nor  ctownMi  ai  Frmikdnt,  )»•  never 
been  reckoned  amoac  ihc  enperar*, 
though  irL->,trrn  crhlc*  af[r«o  that  Ilia 
tiil«  was  I<Eitint4t<k    SinivhMt  p.  fSfj 


THE  MIDDLE   AGES 


>3 


* 


According  to  the  custom  of  partition,  so  injurious  to  princely 
houses,  their  dominions  were  divided  among  three  branches: 
one  reigning  in  Austria,  a  second  in  Styria  and  the  adjacent 
provinces,  a  third  in  the  Tyrol  and  Alsace.  This  had  in  a  con- 
siderable degree  eclipsed  the  glory  of  Ihe  bouse  of  Hapsburg. 
But  it  was  now  its  destiny  to  revive,  and  to  enter  upon  a  career 
of  prosperity  which  has  never  since  been  permanently  inter* 
rtipted.  Albert  Duke  of  Austria,  who  had  married  Sigis- 
mund's  only  daughter,  the  Queen  of  Hungary  and  Bohemia, 
was  raised  to  the  imperial  throne  upon  the  death  of  his  father- 
in-law  in  1437.  He  died  in  two  years,  IcaWng  his  wife  preg- 
nant with  a  son,  Ladislans  Posthumns,  who  aftc^^^■a^ds  reigned 
in  the  two  kingdoms  just  mentioned;  and  the  choice  of  the 
electors  fell  upon  Frederic  Duke  of  Styria,  second  cousin  of 
the  last  emperor,  from  whose  posterity  it  never  departed,  ex- 
cept in  a  single  instance,  upon  the  extinction  of  his  male  line 
in  1740. 

Frederic  III.  reigned  fifty-three  years  [a.d.  I440-I493l»  a 
longer  period  than  any  of  his  predecessors;  and  his  personal 
character  was  more  insignificant.  With  better  fortune  than 
could  be  expected,  considering  both  these  circumstances,  he 
escaped  any  overt  attempt  to  depose  him,  though  such  a  proj- 
ect was  sometimes  in  agitation.  He  reigned  during  an  inter- 
esting age,  full  of  remarkable  events,  and  big  with  others  of 
more  leading  importance.  The  destruction  of  the  Greek  em- 
pire, and  appearance  of  the  victorious  crescent  upon  the  Dan- 
ube, gave  an  unhappy  distinction  to  the  earlier  years  of  his 
reign,  and  displayed  his  mean  and  pusillanimous  character  in 
circumstances  which  demanded  a  hero.  At  a  later  season  he 
was  drawn  into  contentions  with  France  and  Burgundy,  which 
nliimately  produced  a  new  and  more  general  combination  of 
European  politics.  Frederic,  always  poor,  and  scarcely  able 
to  protect  himself  in  Austria  from  the  seditions  of  his  sub- 
jects, or  the  inroads  of  the  King  of  Hungary,  was  yet  another 
iounder  of  his  family,  and  left  their  fortunes  incomparably 
more  prosperous  than  at  his  accession.^    The  marriage  of  his 
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son  Maximilian  with  the  heiress  oE  Bur^ndy  bc^n  that  a^- 
grandizeineni  of  the  house  of  Austria  which  Frederic  seems 
to  have  anticipated.^  Tlie  electors,  who  had  lost  a  good  deal 
of  their  former  spirit,  and  were  grown  sensible  of  the  necessity 
of  choosing  a  powerful  sovereign,  made  no  opposition  to  Max- 
imilian's becoming  King  of  the  Romans  in  his  fatlier's  lifetime. 
The  Austrian  provinces  weri;  reunited  cither  under  hVcdcric, 
or  in  the  hist  years  of  Maximilian ;  so  Uiat,  at  the  close  of  tliat 
period  which  we  denominate  the  middle  ages,  the  German 
empire,  sustained  by  the  patrimonial  dominions  of  its  chief, 
became  again  considerable  in  the  scale  of  nations,  and  cap- 
able of  preserving  a  balance  between  the  ambitious  monarchies 
of  France  and  Spain. 

The  period  between  Rodolph  and  Frederic  III.  is  distin- 
guished by  no  circumstance  so  interesting  as  the  prosperous 
state  of  the  free  imperial  cities,  which  had  attained  their  ma- 
turity about  ilie  commencement  of  thai  interval.  We  find  the 
cities  of  Germany,  in  the  tenth  century,  divided  into  such  as  de- 
pended immediately  upon  the  empire,  which  were  usually  gov- 
erned by  their  bishop  as  imperial  vicar,  and  such  as  were  in- 
cluded in  the  territories  of  the  dukes  and  counts.^  Some  of  the 
formefi  lying  principally  upon  the  Rhine  and  in  Franconta, 
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acquired  a  certain  degree  of  importance  before  the  expiration 
ol  the  clevcntli  century.  Worms  and  Cologne  manifested  a 
zealous  attaclimcnt  to  Henry  IV.,  whom  they  supponed  in  de- 
spite of  their  bishops.e  His  son  Henry  V.  granted  privileges  of 
enfranchisement  to  tlie  niferiur  towiisiiien  or  artisans,  who  had 
hitherto  been  distinguished  from  the  upper  class  of  freemen, 
and  particularly  relieved  them  from  oppressive  usages,  which 
either  gave  the  whole  of  their  movable  goods  to  the  lord  upon 
their  decease,  or  at  least  enabled  him  to  seize  the  best  chattel 
as  his  hcriot.t^  He  took  away  tlic  temporal  authority  of  the 
bishop,  at  least  in  several  Instances,  and  restored  the  cities  to  a 
more  immediate  dependence  upon  the  empire.  The  citizens 
were  classed  in  companies,  according  to  their  several  occupa- 
tions ;  an  institution  which  was  speedily  adopted  in  other  com- 
mercial countries,  li  does  not  appear  that  any  German  city  had 
obtained,  under  this  emperor,  those  privileges  of  choosing  its 
own  magistrates,  which  were  conceded  about  the  same  time,  in 
a  few  instances,  to  those  of  France.  Gradually,  however,  they 
began  to  elect  councils  of  citizens,  as  a  sort  of  senate  and  mag- 
istracy.' This  innovation  might  perhaps  take  place  as  early  as 
the  reign  of  Frederic  I.;'  at  least  it  was  fully  established  in 
that  of  his  grandson.  They  were  at  first  only  assistants  to  the 
imperial  or  episcopal  bailiff,  who  probably  continued  to  ad- 
minister criminal  justice.  But  in  the  thirteenth  century  the 
dtizens,  grown  richer  and  Ftronger,  either  purchased  the  juris- 
diction, or  usurped  it  through  the  lord's  neglect,  or  drove  out 
the  bailiff  by  force.*  The  great  revolution  in  Franconia  and 
Suabia  occasioned  by  the  fall  of  the  Hohcnstauffcn  family  com- 
pleted the  victory  of  the  cities.  Those  which  had  depended 
upon  mediate  lords  became  immediately  connected  with  the 
empire;  and  with  the  empire  in  its  state  of  feebleness,  when  an 
occasional  present  of  money  would  easily  induce  its  chief  to 
acquiesce  in  any  claims  of  immunity  which  the  citizens  might 
prefer. 

It  was  a  natural  consequence  of  the  importance  which  the 
free  citizens  had  reached,  and  of  their  immediacy,  that  tiiey 
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were  admitted  to  a  ptace  in  the  diets,  or  general  meetings  of  the 
confederacy.  They  were  tacitly  acknowledged  to  be  equally 
sovereign  with  the  electors  and  princes.  No  proof  exists  of  any 
law  by  which  they  were  adopted  into  the  diet.  We  find  it  said 
that  Kodolph  of  Hapsburg,  in  1291,  renewed  his  oath  witli  the 
princes,  lords,  and  cities.  Under  the  emperor  Henry  VII.  there 
is  unequivocal  mention  of  the  three  orders  composing  the  diet ; 
electors,  princes,  and  deputies  from  cities.*  And  in  1344  they 
appear  as  a  third  distinct  college  in  the  diet  of  Frankfort.i 

Tlic  inhabitanLs  of  these  free  cities  always  prcsenxd  their  re- 
spect for  the  emperor,  and  gave  him  much  less  vexation  than 
his  other  subjects.  He  was  indeed  their  natural  friend.  But 
the  nobility  and  prelates  were  their  natural  enemies ;  and  the 
western  parts  of  Germany  were  the  scenes  of  irreconcilable 
warfare  between  the  possessors  of  fortified  castles  and  the  in- 
habitants of  fortified  cities.  Each  party  was  frequently  the  ag- 
gressor. The  nobles  were  too  often  mere  robbers,  who  lived 
upon  the  plunder  of  travellers.  But  the  citizens  were  almost 
equally  inattentive  to  the  rights  of  others.  It  was  their  policy 
to  offer  the  privileges  of  burghcrship  to  all  strangers.  The 
peasantry  of  feudal  lords,  flying  to  a  neighboring  town,  found 
an  asylum  constantly  open.  A  multitude  of  aliens,  thus  seeking 
as  it  were  sanctuary,  dwelt  in  the  suburbs  or  liberties,  between 
the  city  walls  and  the  palisades  which  bounded  the  territory. 
Hence  they  were  called  Pfahlbiirger,  or  burgesses  of  tlie  pal- 
isades ;  and  this  encroachment  on  the  rights  of  the  nobility  was 
positively,  but  vainly,  prohibited  by  several  imperial  edicts, 
especially  the  Golden  Bull.  Another  class  were  the  Ausbiirger, 
or  outburghers,  who  had  been  admitted  to  privileges  of  citizen- 
ship, though  resident  at  a  distance,  and  pretended  in  conse- 
quence to  be  exempted  from  all  dues  to  their  original  feudal 
superiors.  If  a  lord  resisted  so  unreasonable  a  claim,  he  in- 
curred the  danger  of  bringing  down  upon  himself  the  vengeance 
of  the  citizens.  These  outburghers  are  in  general  classed  under 
the  general  name  of  Pfahlbiirger  by  contemporary  writers./ 

As  the  towns  were  conscious  of  the  hatred  which  the  nobility 
bore  towards  them,  it  was  their  interest  to  make  a  common 
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cauise,  and  render  mutual  assistance.  From  this  necessity  ol 
maintaining,  by  united  exertions,  their  general  hbeny.  the 
Gennan  cities  ne\'cr  suffered  the  pett>'  jealousies,  which  might 
no  doubt  exist  among  them,  to  hpen  into  such  deadly  feuds  as 
sullied  the  glor)'.  and  ultimately  desiroved  the  freedom,  of 
Lombardy.  They  vithstood  the  bishops  and  barons  by  confed- 
eracies of  their  own,  framed  expressly  to  secure  their  com- 
merce against  rapine,  or  unjust  exactions  of  toll.  More  than 
sixty  cities,  witli  three  ecclesiastical  electors  at  their  head, 
formed  the  league  of  the  Rhine,  in  1^55,  to  repel  the  inferior 
nobility,  who,  having  now  become  immediate,  abused  that  in- 
dependence by  perpetual  robberies.*  The  Hanseatic  Union 
owes  its  origin  to  no  other  cause,  and  may  be  traced  perhaps  to 
rather  a  higher  date.  About  the  year  1370  a  league  was  formed, 
which,  though  it  did  not  continue  so  long,  seems  to  have  pro- 
duced more  striking  effects  in  Germany.  The  cities  of  Suahia 
and  the  Rhine  united  themselves  in  a  strict  confederacy  against 
the  princes,  and  especially  the  families  of  Wurieniburg  and 
Bavaria.  It  is  said  that  the  Emperor  Wenccslaus  secretly 
abetted  their  projects.  The  recent  successes  of  the  Swiss,  who 
had  now  almost  established  their  republic,  inspired  their  neigh- 
bors in  the  empire  with  expectations  which  the  event  did  not 
realize ;  for  they  were  defeated  in  this  war,  and  uhimatcly  com- 
pelled to  relinquish  their  league.  Counter-associations  were 
formed  by  the  nobles,  styled  Society  of  St.  George,  St.  Will- 
iam, the  Lion,  or  the  Panther.' 

The  spirit  of  political  liberty  was  not  confined  to  the  free  im- 
mediate cities.  In  all  the  German  principalities  a  form  of  lim- 
ited monarchy  prevailed,  reflecting,  on  a  reduced  scale,  the 
general  constitution  of  the  empire.  As  the  emperors  shared 
their  legislative  sovereignty  with  the  diet,  so  all  the  princes  who 
belonged  to  that  assembly  had  their  own  provincial  states,  com- 
posed of  their  feudal  vassals  and  of  their  mediate  towns  within' 
their  territory.  No  tax  could  be  imposed  without  consent  of  the 
states ;  and,  in  some  countries,  the  prince  was  obliged  to  oc- 
cotmt  for  the  proper  disposition  of  the  money  granted.  In  all 
matters  of  importance  affecting  the  principality,  and  especially 
in  cases  of  partition,  it  was  necessary  to  consult  them ;  and 
they  sometimes  decided  between  competitors  in  a  disputed  snc- 
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cession,  though  this  indeed  more  strictly  belonged  to  the  em- 
peror. Tlie  provincial  states  concurred  with  the  prince  in  mak- 
ing laws,  except  such  as  were  enacted  by  the  general  diet.  The 
city  of  Wurtzburg.  in  the  fourteenth  century,  tells  its  bishop 
that,  if  a  lord  would  make  any  new  ordinance,  the  custom  is 
that  he  must  consult  tlie  citizens,  who  have  always  opposed  his 
innovating  upon  the  ancient  laws  without  their  consent.** 

The  ancient  imperial  domain,  or  possessions  which  belonged 
to  the  chief  of  the  empire  as  such,  had  originally  been  very  ex- 
tensive. Besides  large  c.<;tatcs  in  every  province,  the  territory 
upon  each  bank  of  the  Rhine,  afterwards  occupied  by  the  counts 
palatine  and  ecclesiastical  electors,  was,  until  the  thirteenth 
century,  an  exclusive  property  o£  the  emperor.  This  imperial 
domain  was  deemed  so  adequate  to  t!ie  support  of  his  dignity 
that  it  was  usual,  if  not  obligatory,  for  him  to  grant  away  his 
patrimonial  domains  upon  his  election.  But  the  necessities  of 
Frederic  II..  and  the  long  confusion  that  ensued  upon  his  death, 
caused  the  domain  to  be  almost  entirely  dissipated.  Rodolph 
made  some  efforts  to  retrieve  it,  but  too  late :  and  the  poor  re- 
mains of  what  had  belonged  to  Charlemagne  and  Otho  were 
alienated  by  Charles  IV.n  This  produced  a  necessary  change 
in  that  part  of  the  constitution  which  deprived  an  emperor  of 
hereditary  possessions.  It  was,  however,  some  time  before  it 
took  place.  Even  Albert  I.  conferred  the  duchy  of  Austria 
upon  his  son,  when  he  was  chosen  emperor.*  Louis  of  Bavaria 
was  the  first  who  retained  his  hereditary  dominions,  and  made 
them  his  residence.^  Charles  IV.  and  Wenceslaus  lived  almost 
wholly  in  Bohemia,  Sigismund  chiefly  in  Hungary,  Frederic 
III.  in  Austria.  This  residence  in  their  hereditary  countries, 
wliile  it  seemed  rather  to  lower  the  imperial  dignity,  and  to 
lessen  their  connection  with  the  general  confederacy,  gave  them 
intrinsic  power  and  influence.  If  the  emperors  of  the  houses 
of  Luxemburg  and  Austria  were  not  like  the  Conrads  and  Fred- 
erics, they  were  at  least  very  superior  in  importance  to  the  Will- 
iams and  Adolphuses  of  the  thirteenth  century. 

The  accession  of  Maximilian  nearly  coincides  with  the  expe- 
dition of  Charles  VIII.  against  Naples ;  and  I  should  here  close 
the  German  history  of  the  middle  age,  were  it  not  for  the  great 
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qMch  which  is  made  by  the  diet  of  Worms  in  [495.  This  as- 
sembly is  celebrated  for  the  establishment  of  a  perpetual  public 
peace,  and  of  a  paramotmt  court  of  justice,  the  Imperial  Cham- 
ber. 

The  same  causes  which  produced  continual  hostilities  among 
tlie  French  nobiUty  were  not  likely  to  operate  less  powerfully 
on  the  Germans,  equally  warlike  with  their  neighbors,  and 
rather  less  civilized.  But  while  the  imperial  government  was 
still  vigorous,  they  were  kept  under  some  restraint.  We  find 
Henry  Jll..  the  most  powerful  of  the  Franconian  emperors,  for- 
bidding all  private  defiances,  and  establishing  solemnly  a  gen- 
eral peace.?  After  his  time  the  natural  tendency  of  manners 
overpowered  all  tttempts  to  coerce  it,  and  private  war  raged 
without  limits  in  Ihe  empire.  Frederic  I.  endeavored  to  repress 
it  by  a  regulation  H-hich  admitted  its  legality.  This  was  the  law 
of  defiance  (jus  diflidationis),  which  required  a  solemn  declant- 
tbn  of  war,  and  three  days'  notice,  before  the  commeucemcnl 
of  hostile  measU'es.  All  persons  contravening  this  provision 
were  deemed  robbers  and  not  legitimate  cnemies.r  Frederic 
II.  carried  the  restraint  further,  and  limited  the  right  of  self- 
redress  to  cases  where  justice  could  not  be  obtained.  Un- 
fortunately there  was,  in  later  times,  no  sufficient  provision  for 
r:ndering  justice.  The  German  empire  indeed  had  now  as- 
sumed so  peculiar  a  character,  and  the  mass  of  stales  which 
composed  it  were  in  so  many  respects  sovereign  within  their 
own  territories,  that  wars,  unless  in  themselves  unjust,  could 
not  be  made  a  subject  of  reproach  against  them,  nor  considered, 
strictly  speaking,  as  private.  It  was  certainly  most  desirable 
to  put  an  end  to  them  by  common  agreement,  and  by  the  only 
means  that  could  render  war  unnecessary,  the  establishment  of 
a  supreme  Jurisdiction.  War  indeed,  legally  undertaken,  was 
not  the  only  nor  the  severest  grievance.  A  very  large  propor- 
tion of  the  rural  nobility  lived  by  robbery./  Their  castles,  as  the 
nilns  still  bear  witness,  were  erected  upon  inaccessible  hilts, 
and  in  defile?,  that  command  the  ptddic  road.  An  archbishop 
of  Cologne  having  built  a  fortress  of  this  kind,  the  govertior  in- 
quired how  he  was  to  maintain  himself,  no  revenue  having  been 
assigned  (or  that  purpose;  the  prelate  only  desired  him  to  re- 
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mark  that  the  castle  was  situated  near  the  junction  of  four 
roads.(  As  commerce  increased,  and  the  example  of  French 
and  Italian  civilization  rendered  the  Germans  more  sensible  to 
their  own  rudeness,  the  preservation  of  public  peace  was  toudly 
demanded.  Every  diet  umler  Frederic  III.  professed  to  occupy 
itself  with  the  two  great  objects  of  domestic  reformation,  peace 
and  law.  Temporary  cessations,  during  which  all  private  hos- 
tility y/as  illegal,  were  sometimes  enacted ;  and,  if  observed, 
which  may  well  be  doubled,  might  contribute  to  accustom  men 
to  habits  of  greater  tranquillity.  The  leagues  of  the  cities  were 
probably  more  eiTicacious  checks  upon  the  disturbers  of  order. 
In  14R6  a  ten  years'  peace  was  proclaimed,  and  before  the  ex- 
piration of  this  period  the  perpetual  abolition  of  the  right  of  de- 
fiance was  happily  accomplished  in  the  diet  of  Wornis.u 

Tliesc  wars,  incessantly  waged  by  the  states  of  Germany,  sel- 
dom ended  in  conquest.  Very  few  princely  houses  of  the  mid- 
dle ages  were  aggrandized  by  such  means.  That  small  and  in- 
dependent nobility,  the  counts  and  knights  of  the  empire  whom 
the  revolutions  of  our  own  age  have  annihilated,  stood  through 
the  storms  of  centuries  with  Ultle  diminution  of  their  numbers. 
An  incursion  into  the  enemy's  territory,  a  pitched  battle,  a 
siege,  a  treaty,  arc  the  general  circumstances  of  the  minor  wars 
of  the  middle  ages,  as  far  as  they  appear  in  history.  Before  the 
invention  of  artillery,  a  strongly  fortified  castle  or  walled  city, 
was  hardly  reduced  except  by  famine,  which  a  besieging  army, 
wasting  improvidt-ntly  its  means  of  subsistence,  was  full  as 
likely  to  feel.  That  invention  altered  the  condition  of  society, 
and  introduced  an  inequality  of  forces,  that  rendered  war  more 
inevitably  ruinous  to  the  inferior  party.  Its  first  and  most  bene- 
ficial effect  was  to  bring  tlic  plundering  class  of  the  nobility  into 
control ;  their  castles  were  more  easily  taken,  and  it  became 
their  interest  to  deser\'e  the  protection  of  law.  A  few  of  these 
continued  to  follow  their  old  profession  after  the  diet  of  Worms ; 
but  they  were  soon  overpowered  by  the  more  efficient  police 
established  under  Maximilian. 

The  next  object  of  the  diet  was  to  provide  an  effectual  remedy 
for  private  wrongs  which  might  supersede  all  pretence  for  tak- 
ing up  arms.    The  administration  of  justice  had  always  been  a 
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high  prerogative  as  well  as  boiinden  duly  of  the  emperors.  It 
was  exerdsed  originally  by  themselves  in  person,  or  by  the 
count  palatine,  tlic  judge  who  always  attended  their  court.  In 
the  provinces  of  Germany  Ihe  dukes  were  intrusted  with  this 
duty ;  but,  in  order  to  control  their  influence,  Otho  the  Great 
appointed  provincial  counts  palatine,  whose  jurisdiction  was 
in  some  respects  exclusive  of  that  still  possessed  by  the  dukes. 
As  the  latter  became  more  independent  of  the  empire,  the  pro- 
vincial counts  palatine  lost  the  importance  of  their  office,  though 
their  name  may  be  traced  to  the  twelfth  and  thirteenth  centu- 
rics-f  The  ordinary  administration  of  justice  by  the  emperors 
went  into  disuse ;  in  cases  where  states  of  the  empire  were  con- 
cerned, it  appertained  to  the  diet,  or  to  a  special  court  of  princes. 
The  first  attempt  to  re-establish  an  imperial  tribunal  was  made 
by  Frederic  II.  in  a  diet  held  at  Mcntz  in  1235.  A  judge  of  the 
court  was  appointed  to  sit  daily,  with  certain  assessors,  half 
nobles,  half  lawyers,  and  with  jurisdiction  over  all  causes  where 
princes  of  the  empire  were  not  conceTncd."  Rodolph  of  Ilaps- 
burg  endeavored  to  give  efficacy  to  this  judicature;  but  after 
his  reign  it  underwent  the  fate  of  all  those  parts  of  the  Germanic 
constitution  which  maintained  the  prerogatives  of  the  emperors. 
Sigismund  endeavored  to  revive  this  tribunal ;  but  as  he  did  not 
render  it  permanent,  nor  fix  the  place  of  its  sittings,  it  produced 
little  other  good  than  as  it  excited  an  earnest  anxiety  for  a 
regular  system.  This  system,  delayed  throughout  the  reign  of 
Frederic  III.,  was  reserved  for  the  first  diet  of  his  son.J^ 

The  Imperial  Cliambcr,  such  was  the  name  of  the  new  trib- 
unal, consisted,  at  its  original  institution,  of  a  chief  judge,  who 
was  to  be  chosen  among  the  princes  or  counts,  and  of  sixteen 
assessors,  partly  of  noble  or  equestrian  rank,  partly  professors 
of  law.  They  were  named  by  the  emperor  with  the  approbation 
of  the  diet.  The  functions  of  the  Imperial  Chamber  were  chiefly 
the  two  following.  They  exercised  an  appellant  jurisdiction 
over  causes  that  had  been  decided  by  the  trihunaLs  established 
in  states  of  the  empire.  But  their  jurisdiction  in  private  causes 
was  merely  appellant.  According  to  the  original  law  of  Ger- 
many, no  man  could  be  sued  except  in  the  nation  or  province 
to  which  he  belonged.  The  early  emperors  travelled  from  one 
part  of  their  dominions  to  another,  in  order  to  render  justice 
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consistently  with  this  fundamental  privilege.  When  the  Lux- 
emburg emperors  fixcO  Ihcir  residence  in  Bohemia,  the  juris- 
diction of  the  imperial  court  in  the  first  instance  would  have 
ceased  of  itself  hy  the  operation  of  this  ancient  rule.  It  was  not, 
however,  strictly  complied  with ;  and  it  is  said  that  the  em- 
perors had  a  concurrent  jurisdiction  with  the  provincial  tribu- 
nals even  in  private  cauecs.  They  divested  themselves,  never- 
theless, of  this  right  by  granting  privileges  de  non  evocando; 
so  that  no  subject  of  a  state  which  enjoyed  such  a  privilege 
could  be  summoned  into  the  imperial  court.  All  the  electors 
possessed  this  exemption  by  the  terms  of  the  Golden  Bull ;  and 
it  was  especially  granted  lo  the  burgraves  of  Nuremberg,  and 
some  other  princes.  This  matter  was  finally  settled  at  the  diet 
of  Worms ;  and  the  Imperial  Chamber  was  positively  restricted 
from  taking  cogii'zance  o(  any  causes  in  the  first  instance,  even 
where  a  state  of  the  empire  was  one  of  the  parties.  It  was  en- 
acted, to  obviate  the  denial  of  justice  that  appeared  likely  to 
result  from  the  regulation  in  the  latter  case,  that  every  elector 
and  prince  should  establish  a  tribunal  in  his  own  dominions, 
where  suits  against  himself  might  be  entertained.]' 

The  second  part  of  the  chamber's  jurisdiction  related  to  dis- 
putes between  two  states  of  the  empire.  But  these  two  could 
only  come  before  it  by  way  of  appeal.  During  the  period  of 
anarchy  which  preceded  the  establishment  of  its  jurisdiction, 
a  custom  was  introduced,  in  order  to  prevent  the  constant  re- 
currence of  hostilities,  of  referring  the  quarrels  of  stales  to  cer- 
tain arbitrators,  called  Austregues,  chosen  among  states  of  the 
same  rank.  This  conventional  reference  became  so  popular 
that  the  princes  would  not  consent  to  abandon  it  on  the  insti- 
tution of  the  Imperial  Chamber;  but.  on  the  contrary,  it  was 
changed  into  an  invariable  and  universal  law,  that  all  disputes 
between  different  states  must,  in  the  first  instance,  be  submitted 
to  the  arbitration  of  Austrcgtics.« 

The  sentences  of  the  chamber  would  have  been  very  idly 
pronounced,  if  means  had  not  been  devised  to  carry  them  into 
execution.  In  earlier  times  the  want  of  coercive  process  had 
been  more  felt  than  that  of  actual  jurisdiction.  For  a  few  years 
after  the  establishment  of  the  chamber  this  deficiency  was  not 
supplied.  But  in  15DI  an  institution,  originally  planned  under 
Wcnceslaus,  and  attempted  by  Albert  II.,  was  carried  into  ef- 
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feet.   The  empire.  inlfatbecxoqitiaBof  the  dectoratesuidttM 
;  Anstraa  docuiiuoiis,  was  divided  into  six  circles ;  each  oi  wbich 
its  oouDdl  of  state*,  its  director  whose  prorince  it  wa»  to 
[cofi\-oke  them,  and  its  military  force  to  compel  obedience.    la 

1 15 1 2  four  more  circles  were  added,  cotnprehending  tbose  states 

[vhicli  had  been  exdoded  in  the  first  dirision.    It  »*a&  the  busi- 
oC  the  police  of  the  circles  to  enforce  the  execution  of 

'■enteocw  [goooupced  by  the  Impctial  Chamber  against  refrac- 
tor)- states  of  tbe  empire.' 

As  the  jtidges  of  the  Imperial  Chamber  were  appointed  with 
the  consent  of  the  diet,  and  held  their  sittings  in  a  free  imiwrial 
city,  its  establishment  seenied  rather  10  encroach  o»  the  ancient 
prerogattres  of  tbe  emperors.  MaximiUan  expressly  rcseriicd 
these  in  consenting  to  the  ncvt*  tribunal.    And,  id  order  to  revive 

(them,  be  soon  afterwards  instituted  an  Aulk  Council  at  Vienna, 
composed  of  judges  appointed  by  himself,  and  under  the  polit- 
ical control  of  the  Austrian  government.  Though  some  Ger- 
man patriots  regarded  this  tribunal  with  jealousy,  it  continued 
unti!  tfie  dissolution  of  the  empire,  The  Aulic  Council  had, 
in  all  cases,  a  concurrent  jurisdiction  with  the  Imperial  Cham- 
ber; an  exclusive  one  in  feudal  and  some  other  causes.  But 
it  was  equally  confined  to  cases  of  appeal ;  and  thear,  by  mul- 
tiplied privileges  de  non  appeUando,  granted  to  the  electoral  and 
superior  princely  bouses,  were  gradually  reduced  Into  moderate 
compass.ft 

The  Germanic  constitution  may  be  reckoned  complete,  as 
to  all  Its  essential  characteristics,  in  the  reign  of  Maximilian. 
In  later  times,  and  especially  by  the  treaty  of  Westphalia,  it 
underwent  several  modifications.  Whatever  might  be  ils  de- 
fects, and  many  of  them  seem  to  have  been  susceptible  of  refor- 
mation without  destroying  the  system  of  government,  it  had 
one  invaluable  excellence :  it  protected  the  rights  of  the  weaker 
against  the  stronger  powers.  Tlie  law  of  nations  was  first 
taught  in  Germany,  and  grew  out  of  the  public  law  of  the  em- 
pire. To  narrow,  as  far  as  possible,  the  rights  of  war  and  of 
conquest,  was  a  natural  principle  of  those  who  l>clonged  to  petty 
states,  and  had  nothing  to  tempt  them  in  ambition.  No  revolu- 
tion of  our  own  eventful  age,  except  the  fall  of  the  ancient 
French  system  of  government,  has  been  bo  extensive,  or  so 
Kkely  to  produce  important  consequences,  as  tli»  spontaneous 
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dissolution  of  the  German  empire.  Whether  the  new  con- 
federacy tliat  has  been  substituted  for  tlial  venerable  constitu- 
tion will  be  equally  favorable  to  peace,  justice,  and  liberty,  is 
among  the  most  inreresting  and  difficult  problems  that  can 
occupy  a  philosophical  observer.f. 

At  the  accession  of  Conrad  I.  Germany  had  by  no  means 
reached  its  present  extent  on  the  eastern  frontier.  Henry  the 
Fowler  and  the  Othos  made  great  acquisitions  upon  that  side. 
But  tribes  of  Sclavonian  origin,  generally  called  Venedic,  or 
less  properly,  Vandal,  occupied  the  northern  coast  from  the 
Elbe  to  the  Vistula.  These  were  independent,  and  fomndablc 
both  to  the  kings  of  Denmark  and  princes  of  Germany,  till, 
in  the  reign  of  Frederic  Barbarossa,  two  of  the  latter,  Henry 
the  Lion,  Duke  of  Saxony,  and  Albert  the  Bear,  Margrave  of 
Brandenburg,  subdued  Mecklenburg  and  Pomerama,  which 
afterwards  became  duchies  of  tlie  empire.  Bohemia  was  un- 
doubtedly subject,  in  a  feudal  sense,  to  Frederic  I.  and  his  suc- 
cessors ;  though  its  connection  with  Germany  was  always 
slight.  Tlie  emperors  sometimes  assumed  a  sovereignty  over 
Denmark,  Hungary,  and  Poland.  But  what  they  gained  upon 
this  quarter  was  compensated  by  the  gradual  separation  of  the 
Nettierlands  from  iheir  dominion,  and  by  the  still  more  com- 
plete loss  of  the  kingdom  of  Aries.  The  house  of  Burgundy 
possessed  most  part  of  the  former,  and  paid  as  little  regard  as 
possible  to  the  imperial  supremacy ;  though  the  German  diets 
in  the  reign  of  Maximilian  still  continued  to  treat  the  Nether- 
lands as  equally  subject  to  their  lawful  control  with  the  states 
on  the  right  bank  of  the  Rhine.  But  the  provinces  between 
the  Rhone  and  the  Alps  were  absolutely  separated ;  Switzerland 
had  completely  succeeded  in  establishing  her  own  indepen- 
dence; and  the  Kings  of  France  no  longer  sought  even  the 
ceremony  of  an  imperial  investiture  for  Dauphine  and  Pro- 
vence. 

Bohemia,  which  received  the  Christian  faith  in  the  tenth 
centur)*,  was  elevated  to  the  rank  of  a  kingdom  near  the  end 
of  the  twelfth.  The  dukes  and  kings  of  Bohemia  were  feudally 
dependent  upon  the  emperors,  from  whom  they  received  inves- 
titure. They  possessed,  in  return,  a  suffrage  among  the  seven 
electors,  and  held  one  of  the  great  offices  in  the  imperial  court. 
But  separated  by  a   rampan  of  mountains,  by  a  difference  of 
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origin  and  language,  and  perhaps  by  national  prejudices  from 
Germany,  the  Bohemians  withdrew  as  far  as  possible  from  the 
general  politics  of  the  confederacy.  The  kings  obtained  dis- 
pensations from  attending  the  diets  of  the  empire,  nor  were  they 
able  to  reinstate  themselves  in  the  privilege  thus  abandoned  tilt 
the  beginning  of  the  last  ccntury.d  The  government  of  this 
kingdom,  in  a  very  slight  degree  partaking  of  the  feudal  char- 
acter, bore  rather  a  resemblance  to  that  uf  Poland  ;  but  the  no- 
bility were  divided  into  two  classes,  the  baronial  and  the  eques- 
trian, and  the  burghers  formed  a  third  state  in  the  national  diet.' 
For  the  peasantry,  ihcy  were  in  a  condition  of  sc^^•itudc,  or 
predial  villeinage.  The  royal  authority  was  restrained  by  a 
coronation  oath,  by  a  permanent  senate,  and  by  frequent  as- 
semblies of  the  diet,  where  a  numerous  and  armed  nubility  ap- 
peared to  secure  their  liberties  by  law  or  forccy  The  sceptre 
passed,  in  ordinary  times,  to  the  nearest  heir  of  the  royal  blood ; 
but  the  right  of  election  was  only  suspended,  and  no  King  of 
Bohemia  ventured  to  boast  of  it  as  his  inheritances  This  mix- 
ture of  elective  and  hereditary'  nioiiarcliy  was  conmion,  as  we 
have  seen,  to  most  European  kingdoms  in  their  original  con- 
stitution, though  few  continued  so  long  to  admit  the  participa- 
lion  of  popular  suffrages. 

The  reigning  dynasty  having  become  extinct  in  1306,  by  the 
death  of  Wcnccslaus,  son  of  that  Oitocar  who,  after  extending 
his  conquests  to  the  Baltic  Sea,  and  almost  to  the  Adriatic,  had 
lost  his  life  in  an  unsuccessful  contention  with  the  Emperor 
Rodolph,  the  Bohemians  chose  John  of  Luxemburg,  son  of 
Henry  VII.  Under  the  kings  of  this  family  in  the  fourteenth 
century,  and  especially  Charles  IV.,  whose  character  appeared 
in  a  far  more  advantageous  light  in  his  native  domains  than  in 
the  empire,  Bohemia  imbibed  some  portion  of  refinement  and 
Bcicnce.'i  A  university  erected  by  Charles  at  Prague  became 
one  of  the  most  celebrated  in  Europe.    John  Huss,  rector  of  the 
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university,  who  Itad  distinguished  himself  by  opposition  to 
niany  abuses  then  prevailing  in  the  church,  repaired  to  the 
council  of  Constance,  under  a  8afe-<onduct  from  the  Etnperor 
Sigisniund.  [a.d.  1414]  In  violation  of  this  pledge,  to  the  in- 
delible infamy  of  that  prince  and  of  the  council,  he  was  con- 
demned to  be  burned ;  and  his  disciple,  Jerome  of  PragtiC* 
unden^'ent  afterwards  the  same  fate.  His  coimtrymen,  aroused 
by  this  atrocity,  flew  to  arms.  They  found  at  their  head  one  of 
those  extraordinary  men  whose  genius,  created  by  nature  and 
called  into  action  by  fortuitous  events,  appears  to  borrow  no  re- 
flected light  from  that  of  others.  John  Zisca  had  not  been 
trained  in  any  school  which  could  have  initiated  him  in  tlie 
science  of  war;  that  indeed,  except  in  Italy,  was  still  rude,  and 
nowhere  more  so  than  in  Bohemia.  But,  self-taught,  he  be- 
came one  of  the  greatest  captains  who  had  appeared  hitherto 
in  Europe.  It  renders  his  exploits  more  mar\-cllous  that  he  was 
totally  deprived  of  sight.  Zisca  has  been  called  the  inventor 
of  the  modem  art  of  fortification ;  the  famous  mountain  near 
Prague,  fanatically  called  Tabor,  became,  by  his  skill,  an  im- 
pregnable entrenchment.  For  his  stratagems  he  has  been 
compared  to  Hannibal.  In  battle,  being  destitute  of  cavalry,  he 
dispuscd  at  intervals  ramparts  of  carriages  filled  with  soldiers, 
to  defend  his  troops  from  the  enemy's  horse.  His  own  station 
was  by  the  chief  standard;  where,  after  hearing  the  circtim- 
stanccs  of  the  situation  explained,  he  gave  his  orders  for  the 
disposition  of  the  army.  Zisca  was  never  defeated  ;  and  his 
gcniuB  inspired  the  Hussites  with  such  enthusiastic  affectionj 
that  some  of  those  who  had  served  under  him  refuse-d  to  obey 
any  other  general,  and  denominated  themselves  Orphans  in 
commemoration  of  his  loss.  He  waa  indeed  a  ferocious  enemy, 
though  some  of  his  cruelties  might,  perhaps,  be  extenuated  by 
the  law  of  retaliation ;  but  to  his  soldiers  affable  and  generous, 
dividing  among  them  all  the  spoil.i 

Even  during  the  lifetime  of  Zisca  the  Hussite  sect  was  dis- 
united ;  the  citizens  of  Prague  and  many  of  the  nobility  con- 
tenting Ihemsclvcs  with  moderate  demands,  while  the  Tahor- 
itcs,  his  peculiar  followers,  were  actuated  by  a  most  fanatical 
frenzy.  The  former  took  the  name  of  Calixtins  [a.d.  1424], 
from  their  retention  of  the  sacramental  cup,  of  which  the  priests 
had  latterly  thought  fit  to  debar  laymen,  an  abuse  so  totally 
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without  pretence  or  apolog>',  that  nothing  less  than  the  de- 
termined obstinacy  of  the  Homish  church  could  have  main* 
taincd  it  to  this  time.  The  Taboriles,  though  no  longer  led  by 
Zisca,  gained  some  remarkable  victories,  but  were  at  last  wholly 
deicate<l :  while  the  Catholic  and  Calixiin  parties  came  to  an 
aecotnmodation,  by  whicli  Stgismund  was  acknowledged  as 
King  of  Bohemia,  which  he  had  claimed  by  the  title  of  heir  to 
his  brother  Wcnceslaus,  and  a  few  indulgences,  especially  the 
tisc  of  the  sacramental  cup,  conceded  to  the  moderate  Hussites. 
[a.d.  1433]  But  this  compact,  though  concluded  by  the  coun- 
cil of  Battle,  being  ill  observed,  through  the  perfidious  bigotry 
of  the  see  of  Rome,  the  reformers  armed  again  to  defend  tlieir 
religious  lil^rtics.  and  ultimately  elected  a  nobleman  of  their 
owt»  party,  by  name  George  Podicbrad  [a.i>.  1458],  to  the 
throne  of  Bohemia,  which  he  maintained  during  his  life  with 
great  vigor  and  prudence.;  Ut>on  his  death  they  chose  Uladis- 
laus  [a.o.  1471].  son  of  Casimir  King  of  Poland,  who  after- 
wards obtained  also  the  kingdom  of  Hungary.  Both  these 
crowns  were  conferred  on  his  son  Louis  [a.p.  1527],  after  whose 
death,  in  the  unfortunate  battle  of  Mohacz,  Ferdinand  of  Aus- 
tria became  sovereign  of  the  two  kingdoms. 

The  Hungarians,  thai  terrible  people  who  laid  waste  the 
Italian  and  German  provinces  of  the  empire  in  the  tenth  cen- 
turj*,  became  proselytes  soon  afterwards  to  the  religion  of 
Europe,  and  their  sovereign,  St.  Stephen,  was  admitted  by  the 
pope  into  the  ILst  of  Christian  kings.  Though  the  Hungarians 
were  of  a  race  perfectly  distinct  from  eltlicr  the  Gothic  or  the 
Sclavonian  tribes,  their  system  of  government  was  in  a  great 
measure  analogous.  None  indeed  could  be  more  natural  to 
nidc  nations  who  had  but  recently  accustomed  themselves  to 
settled  possessions,  than  a  territorial  aristocracy,  jealous  of 
unlimited  or  even  hereditary  power  in  their  chieftain,  and  sub- 
jugating the  inferior  people  to  that  servitude  which,  in  such  a 
state  of  society,  is  the  unavoidable  consequence  of  poverty. 

The  marriage  of  an  Hungarian  princess  with  Charles  II,  King 
of  Naples,  eventually  connected  her  country  far  more  than  it 
had  been  with  the  affairs  of  Italy.  I  have  mentioned  in  a  dif- 
ferent place  the  circumstances  which  led  to  the  invasion  of 
Naples  by  I-ouis  King  of  Hungary,  and  the  wars  of  that  power- 
ful monarch  with  Venice.    But  marrying  the  eldest  daughter 
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of  Louis,  Sig^ismimd,  afterwards  emperor,  acquired  the  crown 
of  Hungary  [a.d.  ^392],  which  upon  her  death  without  issue  he 
reiaiticd  in  his  own  riKhi,  and  was  even  able  to  transmit  to  the 
child  of  3  second  marriage,  and  to  her  husband  Albert  Duke 
of  Austria.  I'rom  this  commencement  is  deduced  the  connec- 
tion between  Hungar)*  and  Austria.  [a.d.  I437.]  In  two  years, 
however,  Albert  dying  left  his  widow  pregnant ;  but  the  states 
of  Hungary,  jealous  of  Austrian  influence,  and  of  the  intrigues 
of  a  minority,  without  waiting  for  her  delivery,  bestowed  the 
crown  upon  Uladislaus  King  of  Poland,  [a.d.  1440.]  Tlie  birth 
of  Albert's  posthumuus  son,  Ladislaus,  produced  an  opposition 
in  behalf  of  the  infant's  right ;  but  the  Austrian  party  turned 
out  the  weaker,  and  Uladislaus,  after  a  civil  war  of  some  dura- 
tion, became  undisputed  king.  Meanwhile  a  more  formidable 
enemy  drew  near.  The  Turkish  arms  had  subdued  all  Servia, 
and  excited  a  just  alarm  throughout  Christendom.  Uladislaus 
led  a  considerable  force,  to  which  tlie  presence  of  the  Cardinal 
Julian  gave  the  appearance  of  a  crusade,  into  Bulgaria,  and, 
after  several  successes,  concluded  an  honorable  treaty  with 
Amuralh  U.  But  this  he  was  unhappily  persuaded  to  violate, 
at  llie  instigation  of  the  cardinal,  who  abliorrcd  the  impiety  o( 
keeping  faith  with  infidels.A'  Heaven  judged  of  this  otherwise, 
if  the  judgment  of  Heaven  was  pronounced  upon  the  field  o( 
Warna.  [a.d.  [444.]  In  tliat  fatal  battle  Uladislaus  was  killed, 
and  the  Hungarians  utterly  routed.  The  crown  was  now  per- 
mitted to  rest  on  the  head  of  young  Ladislaus ;  but  the  regency 
was  allottefl  by  the  states  of  Hungary  to  a  native  warrior,  John 
Hunniades.'  This  hero  stood  in  the  breach  for  twelve  years 
against  the  Turkish  power,  frequently  defeated  but  uncon- 
quercd  in  defeat.    If  the  renown  of  Hutmiades  may  seem  cxag- 
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gerated  by  the  partiality  o(  writers  who  lived  under  the  reign 
of  his  son,  it  is  coniinned  by  more  unequivocal  evidence,  by  the 
dread  and  hatred  of  tlie  Turks,  whose  children  were  taught 
obedience  by  threatening  them  with  his  name,  and  by  the  def- 
erence of  a  jealous  aristocracy  to  a  man  of  no  distinguished 
birth.  He  surrendered  to  young  Ladtslaus  a  trust  that  he  had 
exercised  with  perfect  fidelity;  but  bis  merit  was  loo  great  to 
be  forgiven,  and  the  court  never  treated  him  witli  cordiality. 
The  last  and  the  most  splendid  service  of  Hunniadcs  was  the 
relief  of  Belgrade,  [a.d.  1456.)  That  strong  city  was  besieged 
by  Mahomet  11.  three  years  after  the  fall  of  Constantinople ;  its 
capture  would  have  laid  open  all  Hungary.  A  tumultuary 
army,  chiefly  collected  by  tlie  preaching  of  a  friar,  was  intrusted 
to  Hunniades :  he  penetrated  into  the  city,  and,  having  repulsed 
Ihe  Turks  in  a  fortunate  sally  wherein  Mahomet  was  wounded, 
had  the  honor  of  compelling  him  to  raise  the  siege  in  confusion. 
The  relief  of  Belgrade  was  more  important  in  its  effect  than  in 
its  immediate  circumstances.  It  revived  the  spirits  of  Europe, 
which  had  been  appalled  by  the  unceasing  victories  of  the  in- 
fidels. Mahomet  himself  seemed  to  acknowledge  the  impor- 
tance of  the  blow,  and  seldom  afterwards  attacked  the  Hunga- 
rians. Hunniades  died  soon  after  this  achievement,  and  was 
followed  by  the  King  Ladislaus.m  The  states  of  Hungary,  al- 
though the  Emperor  Frederic  III.  had  secured  to  himself,  as  he 
thought,  the  reversion,  were  justly  averse  to  his  character,  and 
to  Austrian  connections.  They  conferred  their  crown  on  Mat- 
thias Corvinus.  son  of  their  great  Hunniades.  [a.d.  1458.]  Tliis 
prince  reigned  above  thirty  years  with  considerable  reputation, 
to  which  his  patronage  of  learned  men,  who  repaid  his  munifi- 
cence with  very  profuse  eulogies,  did  not  a  little  contributoi 
Hungary,  at  least  in  his  time,  was  undoubtedly  formidable  to 
her  neighbors,  and  held  a  respectable  rank  as  an  indqiendcnt 
power  in  the  republic  of  Europe. 
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The  kingdom  of  Burgundy  or  Arle<  comprelicnded  the  whole 
tnounUinous  region  which  wc  now  call  Switzerland.  It  was  ac- 
cordingly reunited  to  the  Germanic  empire  by  the  bequest  of 
Rodolph  along  with  the  rest  of  his  dominions.  A  numerout 
and  ancient  noliihty,  vassal.s  one  to  another,  or  to  the  empire, 
di\-ide<]  the  possession  with  ecclesiastical  lords  hardly  le.«w 
powerful  than  tliemselvea.  [a.o.  1033.]  Of  the  former  we  find 
the  Counts  of  Zahringcn,  Kyburg,  Hapsburg,  and  Tokenburg 
most  conspicuous :  of  the  latter,  the  bishop  of  Coire.  the  abbot 
of  St.  Gall,  and  abbess  of  Scckingcn.  Every  variety  of  feudal 
rights  was  early  found  and  long  preserved  in  Helvetia ;  nor 
is  there  any  country  whose  history  better  illustrates  that  am- 
biguous relation,  half  property  and  half  dominion,  in  which  the 
territorial  aristocracy,  under  the  feudal  system,  blood  with  re- 
spect to  their  dependents.  In  the  twelfth  century  the  Swiss 
towns  rise  into  some  degree  of  importance.  Zurich  was  emi- 
nent for  commercial  activity,  and  seems  to  have  had  no  lord  but 
Uie  emperor.  Basle,  Uiough  subject  to  its  bishop,  possessed  the 
usual  privileges  of  municipal  government.  Berne  and  Friburg, 
founded  only  In  that  centur>-,  made  a  rapid  progress ;  and  the 
latter  wa3  raised,  along  with  Zurich,  by  Frederic  II.  in  1218,  to 
the  rank  of  a  free  imperial  city.  Several  changes  in  the  prin- 
cipal Helvetian  families  took  place  in  the  tliirteeiith  century, 
before  the  end  of  which  the  house  of  Ilapsburg,  under  the 
politic  and  enterprising  Rodolph  and  his  son  Albert,  became 
po.sscssed,  through  various  titles,  of  a  great  ascendency  In 
Switzerland." 

Of  these  titles  none  was  more  templing  to  an  ambitious  chief 
than  that  of  advocate  to  a  convent.  That  specious  name  con- 
veyed with  it  a  kind  of  indefinite  guardianship,  and  right  of  in- 
terference, which  frequently  ended  in  reversing  the  conditions 
of  the  ecclesiastical  sovereign  and  its  vassal.  But  during  times 
of  feudal  anarchy  there  was  perhaps  no  other  means  to  secure 
the  rich  abbeys  from  absolute  spoliation ;  and  the  free  cities  in 
their  early  stage  sometimes  adopted  ihe  iiame  policy.  Among 
other  advocacies,  Albert  obtained  that  of  some  convents  which 
had  estate.*?  in  the  valleys  of  Schweitz  and  Underwald.  These 
sequestered  regions  in  the  heart  of  the  Alps  had  been  for  ages 
the  hahiiatlon  of  a  pastoral  race,  so  happily  forgotten,  or  so 
inaccessible  in  their  fastnesses,  as  to  liave  acquired  a  virtual 
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independence,  regulating  their  own  affairs  in  their  general  as- 
sembly witli  a  perfect  equality,  though  tJiey  acknowledged  the 
lovereignly  oi  the  empire.^  The  people  ol  Sdiweitz  had  made 
Rodolph  their  advocate-  They  distrusted  Albert,  whose  suc- 
cession to  his  father's  inheritance  spread  alarm  through  Hel- 
vetia. It  soon  appeared  that  their  suspicions  were  well  founded. 
fleeidcR  the  local  ripihis  which  his  ecclesiastical  advocacies  ^ve 
him  over  part  of  llie  forest  cantons,  lie  pretended,  after  his  elec- 
tion to  the  empire,  to  send  imperial  bailiffs  into  their  valleys,  as 
adniinistratorsof  criminal  justice.  Their  oppression  of  a  people 
unused  to  control,  whom  it  was  plainly  the  design  of  Albert  to 
reduce  into  servitude,  excited  those  generous  emotions  of  rc- 
seiument  which  a  brave  and  simple  race  have  seldom  the  discre- 
tion to  repress.  Three  men,  Stauffacher  of  Schweilz,  Fursi  of 
Uri,  Melclithat  of  Undcrwald,  each  with  ten  chosen  associates, 
met  by  night  in  a  sequestered  field,  and  swore  to  assert  the  com- 
mon cause  of  their  liberties,  without  bloodshed  or  injury  to  the 
rights  of  others.  Their  success  was  answerable  to  the  justice  of 
their  undertaking:  the  three  cantons  unanimously  took  up 
arms,  and  expelled  their  oppressors  without  a  contest.  Albert's 
assasfti nation  by  his  nephew,  which  followed  soon  aftcrM'ards, 
fortunately  gave  them  leisure  to  consolidate  their  union.?  [a.d. 
1308.]  He  was  succeeded  in  the  empire  by  Henry  VII.,  jealous 
of  the  Austrian  family,  and  not  at  all  displeased  at  proceedings 
whidi  liad  been  accompanied  with  so  little  violence  or  disre- 
spect for  the  empire.  But  Leopold  Duke  of  Au-stria,  resolved 
to  humble  the  peasants  who  had  rebelled  against  his  father,  led 
a  considerable  force  into  their  country.  The  Swiss,  commend- 
ing themselves  to  Heaven,  and  dcterminctl  rather  lo  perish 
than  undergo  that  yoke  a  second  time,  though  ignorant  of 
regular  discipline,  and  unprovided  with  defensive  armor,  utterly 
discomfited  the  assailants  at  Morgartcn.r  [a.d.  t^ts.] 

Tlic  great  victory,  the  Marathon  of  Switzerland,  confirmed 
ihe  independence  of  the  three  original  cantons.  After  some 
years,  Lucerne,  coniingiions  in  situation  and  alike  in  intcrcits. 
was  incorporated  into  their  confederacy.  It  was  far  more  ma- 
terially enlarged  about  the  middle  of  the  fourteenth  century, 
by  tlie  accession  of  Zurich,  Claris.  Zug.  and  Bcmc,  all  which 
took  place  within  two  years.    The  first  and  bist  of  these  cities 


#  Pluita'a    HiitoTT    of    the    Uelvtfic 
CofiMcracT.  vol-  >-  «.  4- 


4  Ibid.,  c.  <■ 

rlbld..  c.  ?. 


4« 


HALLAM 


had  already  been  engaged  in  frequent  wars  with  the  Helvetian 
nobility,  and  their  internal  polity  was  ahogcthcr  republican.* 
They  acquired,  not  independence,  which  they  already  enjoyed, 
but  additional  security,  by  tliis  union  with  the  Swiss,  properly 
so  called,  who  in  deference  to  their  power  and  reputation  ceded 
to  them  the  first  rank  in  the  league.  Tlie  eight  already  enumer- 
ated are  called  the  ancient  cantons,  and  continued,  till  the  late 
reformation  of  the  Helvetic  system,  to  possess  several  distinc- 
tive privileges  and  even  rights  of  sovereignty  over  subject  ter- 
ritories, in  which  llie  5ve  cantons  of  Friburg.  Soleure,  Basle, 
SchafThauscn,  and  Appenzell  did  not  participate.  From  this 
time  the  united  cantons,  but  especially  those  of  Bcmc  and 
Zurich,  began  to  extend  their  territories  at  the  expense  of  the 
rural  nobility.  The  same  contest  between  these  parlies,  with 
the  same  termination,  which  we  know  generally  to  have  taken 
place  in  Lombardy  during  the  eleventh  and  twelfth  centuries, 
may  be  traced  with  more  minuteness  in  the  annals  of  Switzcr- 
land.f  Like  the  Lombards,  too,  the  Helvetic  cities  acted  with 
policy  and  moderaiion  towards  the  nobles  whom  they  over- 
came, admitting  them  to  tiie  franchises  of  their  community  as 
co-burghcrs  (a  privilege  which  virtually  implied  a  defensive 
alliance  against  any  assailant),  and  uniformly  respecting  the 
legal  rights  of  property.  Many  feudal  superiorities  they  ob- 
tained from  the  owners  in  a  more  peaceable  manner,  through 
purchase  or  mortgage.  Thus  the  house  of  Austria,  to  which  the 
extensive  domains  of  the  counts  of  Kyburg  had  developed, 
abandoning,  after  repeated  defeats,  its  hopes  of  subduing  the 
forest  cantons,  alienated  a  great  part  of  its  possessions  to  Zurich 
and  Bemc.«  And  the  last  remnant  of  their  ancient  Helvetic 
territories  in  Argovia  was  wrested  in  141 7  from  Frederic  Count 
of  Tyrol,  who,  imprudently  sup|>orting  Pope  John  XXIII. 
against  the  council  of  Constance,  had  been  put  to  the  ban  of  the 
empire.  These  conquests  Berne  could  not  be  induced  to  re- 
store, and  thus  completed  the  independence  of  the  confederate 
repuhlics.t'  The  other  free  cities,  though  not  yet  incorporated, 
and  the  few  remaining  nobles,  whether  lay  or  spiritual,  of  whom 
the  abbot  of  St.  Gall  was  the  principal,  entered  into  separate 
leagues  with  different  cantons.  Switzerland  became,  therefore, 
in  the  first  part  of  the  fifteenth  century,  a  free  country,  acknowl- 
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edged  as  such  by  neighboring  states,  and  subject  to  no  external 
control,  ttiuugh  stitl  coiuprehcnded  witliin  tlic  nominat  sover- 
eignty  of  the  empire. 

The  aflfairs  of  Switzerland  occupy  a  very  small  space  in  the 
great  chart  of  European  history.  But  in  some  respects  they  arc 
more  interesting  than  the  revolutions  of  mighty  kingdoms. 
Nowhere  besides  do  we  find  so  many  titles  to  our  sympathy,  or 
the  union  of  so  much  virtue  with  so  complete  success.  In  the 
Italian  republics  a  more  splendid  temple  may  seem  to  have 
been  erected  to  liberty ;  but,  as  we  approach,  the  serpents  of 
faction  hiss  around  her  altar,  and  the  form  of  tyranny  flits 
among  the  distant  shadows  behind  the  shrine.  Switzerland, 
not  absolutely  blajnetcss  (for  what  republic  has  been  so?),  but 
comparatively  exempt  from  turbulence,  usurpation,  and  injus- 
tice,  has  well  deserved  to  employ  the  native  pen  of  a  historian 
accounted  the  most  eloquent  of  the  last  age.u'  Other  nations 
displayed  an  insuperable  resolution  in  the  defence  of  watled 
towns ;  but  the  steadiness  of  the  Swiss  in  the  field  of  battle  was 
without  a  parallel,  unless  wc  recall  the  memory  of  Laccdaemon. 
It  was  even  established  as  a  law,  that  whoever  returned  from 
battle  after  a  defeat  should  forfeit  his  life  by  the  hands  of  the 
executioner.  Sixteen  hundred  men.  who  had  been  sent  to  op- 
pose a  predatory  invasion  of  the  French  in  1444,  though  they 
might  have  retreated  without  loss,  determined  rather  to  perish 
on  the  spot,  and  fell  amidst  a  far  greater  heap  of  the  hostile 
slain.'  At  the  famous  battle  of  Sempach  in  13S5,  the  last  which 
Austria  presumed  to  try  against  the  forest  cantons,  the  enemy's 
knights,  dismounted  from  their  horses,  presented  an  impreg- 
nable barrier  of  lances,  which  disconcerted  the  Swiss ;  till 
Winkclriecl,  a  gentleman  of  Underwald,  commending  his  wife 
and  children  to  his  countrymen,  threw  himself  upon  the  op- 
posite ranks,  and  collecting  as  many  lances  as  he  could  grasp, 
forced  a  passage  for  his  followers  by  burying  them  in  his 
bosom  .3" 
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Thr  burghers  and  peasants  of  Switzerland,  ill  provided  with 
cavalry,  and  belter  able  to  dispense  with  it  than  the  natives  of 
champaign  countries,  may  be  deemed  the  principal  restorers  of 
the  Greek  and  Roman  tactics,  which  place  the  strength  of 
armies  in  a  steady  mass  of  infantry.  Besides  their  splendid 
victories  over  the  dukes  of  Austria  and  their  own  neighboring 
nobility,  they  had  repulsed,  in  the  year  1375,  one  of  those  pred- 
atory bodies  of  troops,  the  scourge  of  Europe  in  that  age,  and 
to  whose  licentiousness  kingdoms  and  free  states  yielded  alike 
a  passive  submission.  They  gave  the  dauphin,  afterwards  Louts 
XI.,  who  entered  their  country  in  1444  with  a  similar  body  of 
rtiBians,  called  Armagnacs,  the  disbanded  mercenaries  of  the 
English  war,  suflficient  reason  lo  desist  from  his  invasion  and 
to  respect  their  valor.  That  able  prince  formed  indeed  so  liigh 
a  notion  of  the  Swiss,  that  he  sedulously  cultivated  their  alli- 
ance during  the  rest  of  his  life.  lie  was  made  abundantly  sen- 
sible of  the  wisdom  of  this  policy  when  he  saw  his  greatest  en- 
emy, the  Duke  of  Burgundy,  routed  at  Granson  and  Morat, 
and  his  aflfairs  irrecoverably  ruined,  by  these  hardy  repub- 
licans. The  ensuing  age  is  the  most  conspicuous,  though  not 
the  most  essentially  glorious,  in  the  history  of  Switzerland. 
Courted  for  the  excellence  of  their  troops  by  the  rival  sover- 
eigns of  Europe,  and  themselves  too  sensible  both  to  ambitious 
schemes  of  dominion  and  to  the  thirst  of  money,  the  united  can- 
tons came  lo  play  a  very  prominent  part  in  the  wars  of  Lom- 
bardy,  with  great  military  renown,  but  not  without  some  im- 
peachment of  that  sterling  probity  which  had  distinguished 
their  earlier  efforts  for  independence.  These  events,  however, 
do  not  fall  within  my  limits ;  hut  the  last  year  of  the  fifteenth 
century  is  a  leading  epoch,  with  which  I  shall  close  this  sketch. 
Though  the  house  of  Austria  had  ceased  to  menace  the  liber- 
tics  of  Helvetia,  and  bad  even  been  for  many  years  its  ally,  the 
Emperor  Maximilian,  aware  of  the  important  service  he  might 
derive  from  the  cantons  in  his  projects  upon  Italy,  as  well  as  of 
the  disadvantage  he  sustaine<l  by  their  parliality  to  French  in- 
terest, endeavored  to  revive  the  unextinguished  supremacy  of 
the  empire.  That  supremacy  had  just  been  restored  in  Ger- 
many by  the  estahltshmcnt  of  the  Imperial  Chamber,  and  of  a 
regular  pecuniary  contribution  for  its  support,  as  well  as  for 
other  purposes,  in  the  diet  of  Wonns.  The  Helvetic  cantons 
were  summoned  to  yield  obedience  to  these  imperial  laws;  an 
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innovation,  for  such  the  revival  of  obsolete  prcropalivcs  must 
be  considered,  exceedingly  hostile  to  their  republican  inde- 
pendence, and  involving  consequences  not  less  material  in  tlicir 
eyes,  ihc  abandonment  of  a  line  of  policy  which  tended  to  en- 
rich, if  not  to  aggrandize  thcni.  Their  refusal  to  comply 
brought  on  a  war,  wherein  ttie  Tyrolese  subjects  of  MaxiniiUan, 
and  the  Suabian  league,  a  confederacy  of  cities  in  that  province 
lately  formed  under  the  emperor's  auspices^  were  principally 
engaged  against  the  Swiss.  But  the  success  of  the  latter  was 
decisive;  and  after  a  terrible  devastation  of  the  frontiers  of 
Germany,  peace  was  concluded  upon  terms  very  honorable  for 
Switzerland.  The  cantons  were  declared  free  from  the  juris- 
diction of  the  Imperial  Chamber,  and  from  all  contributions 
imposed  by  the  diet.  [a.d.  1500.]  Their  right  to  enter  into 
foreign  alliance,  even  hostile  to  the  empire,  if  it  was  not  ex- 
pressly recognized,  continued  unimpaired  in  practice;  nor  am 
I  aware  that  they  were  at  any  time  afterwards  supposed  to  in- 
cur the  crime  of  rebellion  by  such  proceedings.  Though,  per- 
haps, in  the  strictest  letter  of  public  law,  the  Swiss  cantons  were 
not  absoluiely  released  from  their  subjection  to  the  empire  un- 
til the  treaty  of  Westphalia,  their  real  sovereignty  must  he 
dated  by  an  historian  from  the  year  when  every  prerogative 
which  a  government  can  exercise  was  finally  abandoned,* 
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Ris«  of  Mohammedism — Causes  of  it»  Success — Progress  of  Saracen 
Arms — Greek  Empire — Decline  o(  the  Khalifs — The  Greeks  recover 
Part  of  their  Losses — The  Turks — The  Crusades — Capture  of  Con- 
stantinople bjr  the  Latins^lts  Recovery  by  the  Greeks — The  MoguU 
— ^Tbe  Ottomans — Danger  at  Constanlinopic — Timur — Capture  of 
Constantinople  by  Mahomet  11.— Alarm  of  Europe. 

The  difficulty  which  occurs  to  us  in  endeavoring;  to  fix  a 
natural  commencement  of  modem  history  even  in  the  Western 
counlncs  of  Europe  is  much  enhanced  when  we  direct  our 
attention  to  the  Eastern  empire.  In  tracing  the  long  series  of 
the  Byzantine  annals  we  never  lose  sight  of  antiquity ;  the 
Greek  language,  the  Roman  name,  the  titles,  the  laws,  all  the 
shadowy  circumstances  of  ancient  greatness,  attend  us  through- 
out the  progress  from  the  first  to  the  last  of  the  Consianiines ; 
and  it  is  only  when  we  obser\'e  the  externa!  condition  and  rela- 
tions of  their  empire,  that  wc  perceive  ourselves  to  be  embarked 
in  a  new  sea,  and  are  compelled  to  deduce,  from  points  of  bear- 
ing to  the  history  of  other  nations,  a  line  of  separation  which 
the  domestic  revolutions  of  Constantinople  would  not  satisfac- 
torily afford.  The  appearance  of  Mohammed,  and  the  con- 
quests of  his  disciples,  present  an  epoch  in  the  history  of  Asia 
still  more  important  and  more  definite  than  the  subversion  of 
the  Roman  empire  in  Europe ;  and  hence  the  boundary-line 
between  the  ancient  and  modem  divisions  of  Byzantine  history 
will  intersect  the  reign  of  HeracHus.  That  prince  may  be  said 
to  have  stood  on  the  verge  of  both  hemispheres  of  time,  whose 
youth  Mras  crowned  with  the  last  victories  over  the  successors 
of  Artaxerxes,  and  whose  age  was  clouded  by  the  first  calami- 
ties of  Mohammedan  invasion. 

Of  all  the  revolutions  which  have  had  a  permanent  influ- 
ence upon  the  civil  history  of  mankind,  none  could  so  little  be 
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anticipated  by  human  prudence  as  that  effected  by  the  religion 
o(  Arabia.  As  the  seeds  of  invisible  disease  grow  up  soinctinics 
in  silence  to  maturity,  till  they  manifest  themselves  hopeless  and 
irresistible,  the  gradual  propagation  of  a  new  faith  in  a  bar- 
barous country  beyond  tlic  limits  of  tlic  empire  was  hardly 
known  perhaps,  and  certainly  disregarded,  in  the  court  of  Con- 
stantinople. Arabia,  in  the  age  of  Mohammed,  was  divided  into 
many  small  states,  most  of  which,  however,  seem  to  have  looked 
up  to  Mecca  as  the  capital  of  tlieir  nation  and  the  diiel  seat  of 
their  religious  worship.  The  capture  of  that  city  accordingly, 
and  subjugation  of  its  powerful  and  numerous  aristocracy, 
readily  drew  after  it  the  submission  of  the  minor  tribes,  who 
transferred  to  the  conqueror  the  reverence  they  were  used  to 
show  to  those  he  had  subdued.  If  we  consider  Moliamnied 
only  as  a  military  usurper,  there  is  nothing  more  explicable 
or  more  analogous,  especially  to  the  course  of  oriental  history, 
than  his  success.  I3ut  as  the  author  of  a  religious  imposture, 
upon  which,  though  avowedly  unattested  by  miraculous  pow- 
ers, and  though  originally  discountenanced  by  the  civil  magis- 
trate, he  had  the  boldness  to  found  a  scheme  of  universal  do- 
minion, which  his  followers  were  half  enabled  to  realize,  it  is 
a  curious  speculation  by  what  means  he  could  inspire  so  sincere, 
so  ardent,  so  energetic,  and  so  permanent  a  belief. 

A  full  explanation  of  the  causes  which  contributed  to  ibc 
progress  of  Mohammedism  is  not  perhaps,  at  present,  attain- 
able by  those  most  conversant  with  tliis  department  of  litcra- 
turc.a  But  wc  may  point  out  several  of  leading  importance ;  in 
the  first  place,  those  just  and  elevated  notions  of  the  divine 
nature  and  of  moral  duties,  the  gold-ore  that  pervades  the  dross 
of  the  Koran,  which  were  calculated  to  strike  a  serious  and  re- 
flecting people,  already  perhaps  disinclined,  by  intermixture 
with  their  Jewish  and  Christian  fellow-citizens,  to  the  supersti- 
tions of  their  ancient  idolatry ;  t>  next,  the  artful  incorporation 
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oTtcncts,  usages,  and  traditions  from  the  various  religions  that 
existed  in  Arabia  ;c  and  ihirdly,  tlic  extensive  application  of 
the  precepts  in  the  Koran,  a  book  confessedly  written  with 
much  elegance  and  purity,  to  all  legal  transactions  and  all  the 
business  of  life.  It  may  be  expected  that  I  should  add  to  these 
what  is  commonly  considered  as  a  distinguishing  mark  of  Mo- 
hammedisra,  its  indulgence  to  voluptuousness.  But  this  ap- 
pears to  be  greatly  exaggerated.  Although  the  character  of 
its  founder  may  have  been  tainted  by  sensuality  as  well  as 
ferociousness,  I  do  not  think  that  he  relied  upon  inducements 
of  the  former  kind  for  the  diffusion  of  his  system.  Wc  arc  not 
to  judge  of  this  by  rules  of  Christian  purity,  or  of  European 
practice.  If  polygamy  \va.s  a  prevailing  usage  in  Arabia,  as  is 
not  questioned,  its  permission  gave  no  additional  license  to  the 
proselytes  of  Mohammed,  who  will  be  found  rather  to  have 
narrowed  the  unbounded  liberty  of  oriental  manners  in  this  re- 
spect ;  while  his  decided  condemnation  of  adultery,  and  of  in- 
cestuous conneetions,  so  frequent  among  barbarous  nations, 
does  not  argue  a  very  lax  and  accommodating  morality.  A 
devout  Mussulman  exhibits  much  more  o!  the  Stoical  than  tfie 
Epicurean  character.  Nor  can  any  one  read  the  Koran  without 
being  sensible  that  it  breathes  an  austere  and  scrupulous  spirit. 
And,  in  fact,  the  founder  of  a  new  religion  or  sect  is  little  likely 
to  obtain  permanent  success  by  indulging  the  vices  and  luxu- 
ries of  mankind.  I  should  rather  be  disposed  to  reckon  the 
severity  of  Mohammed's  discipline  among  the  causes  of  its 
influence.  Precepts  of  ritual  observance,  being  always  ilefi- 
nite  and  unequivocal,  arc  less  likely  to  be  neglected,  after 
their  obligation  has  been  acknowledged,  than  those  of  moral 
virtue. 


(pliKMtuc  panly  nxttirsi,  toward*  Ihe 
Fire-wofiIiir,{.rr»  which  M>^hAmm«d  in- 
(ulcaltil.  Tlii«  c"rt..b'irjtM  wltJt  I  li.id 
Mud  in  lh«  text  before  Ihc  publicftlian 
«l  (iMt  <mik. 
1 1   Am  Tcry   much  dlipoitd  to  be- 

Krvc  nntwtlt>»Un4in)i  wVm  *r<-in*  In  he 

ibe  Kcaeral  opinion,  ihat  Mohammed 
hsd  tttvrt  Tcaii  any  [i.id  ■>(  thr  NVw 
TcaumMil.  Hi*  knowltdse  ol  Chria- 
tianity  appratu  tn  (if  wtiolljr  dnivrd 
[rata  the  apocrrpii'l  k»*P*I>  and  lim- 
it»r  work*,  tl*  aiimitieil  lli«  miranLlnun 
CABceptioa  and  prophrtk  chantctrr  o( 
Jmo*,  hM  no!  hi*  divinity  or  (rrr>rxli>(- 
mc*^  Hmce  il  it  r»\^ct  luri'n^ini;  ■» 
r«*d,  In  *  fmpMlnr  bonk  •>(  itf-rtniinii  liy  a 
li*ing  iwelatc,  Ifcat  all  Ihc  herisin  ol 
UiB  Chnilian  cbiticli  (I  quow  ilic  *ul>. 


•lance  from  mentor;)  arc  to  be  luund 
in  the  Konii,  but  niiecially  that  of 
Arlanibm.  No  one  wlio  knows  what 
Arianiim  ii.  and  what    Mcthirnracdiam 

ta,  couli]  pouibly  fall  into  in  (trCLnite  an 

error.     Ine  niMortunt  ho*  been,  iluii 

ItiP   Wrnrd   writer,    while    accumutaliiic 

a  mAi!  □(  readme  uiion  thvs  pan  of  Ma 
iiiibji:>:t.  nEaltctiLd  what  ihould  have 
been  the  nuiltui  ot  ihc  whole,  a  perusal 
ol  the    lingle    book    which    containi    the 

doctrinca  ol  Ihc  Arnbinn  impostor.    In 

thi*  ttrannc  chimtra  abmil  the  Arian- 
i*,m  ol  Mohamtncd,  tie  has  been  U4 
away  by  a  iniaplacnl  Irun  in  Whitakcr; 

a  writer  alnvoat  iovariably  in  ibc  wrorti, 
and  whoae  bad  rvaaonins  ujKin  all  tlic 
poinia  of  hiitorical  crillcitra  whkli  he 
niiempiMl  to  ditcuaa  ia  quite  notorioaa. 


S' 


HALLAM 


Thus  the  long  fasting,  the  pilgrimages,  the  regular  prayers  and 
ablutions,  the  constant  almsgiviiig,  the  abstinence  front  stitim- 
lalitig  hquors,  enjoined  by  the  tCoran,  created  a  visible  standard 
ol  practice  among  its  followers,  and  preserved  a  continual  recol- 
lection of  their  law. 

But  the  prevalence  of  Islam  in  the  lifetime  of  its  prophet, 
and  during  the  6rst  ages  of  its  existence,  was  chiefly  owing 
to  Ihc  spirit  of  martial  energy  that  he  infused  into  it  The 
religion  of  Mohammed  is  as  essentially  a  military  system  as 
the  institution  of  chivalry  in  the  west  of  Europe.  The  peo- 
ple of  Arabia,  a  race  of  strong  passions  and  sangtiinarj*  temper, 
inured  to  habits  of  pillage  and  murder,  found  in  the  law  of 
their  native  prophet,  not  a  license,  but  a  command,  to  desolate 
the  world,  and  the  promise  of  all  that  their  glowing  imagina- 
tions could  anticipate  of  Paradise  annexed  to  al!  in  which  they 
most  delighted  upon  earth.  It  is  difficult  for  us  in  the  calm- 
ness of  our  closets  to  conceive  that  feverish  intensity  of  excite- 
ment to  which  man  may  be  wrought,  when  the  animal  and  in- 
tellectual energies  of  his  nature  converge  to  a  point,  and  the 
buoyancy  of  strength  and  courage  reciprocates  the  influence  of 
moral  sentiment  or  religious  hope.  The  effect  of  this  union  I 
have  formerly  remarked  in  the  Crusades ;  a  phenomenon  per- 
fectly analogous  to  the  early  history  of  the  Saracens.  In  each, 
one  hardly  knows  whether  most  to  admire  the  prodigious  ex- 
ertions of  heroism,  or  to  revolt  from  the  ferocious  bigotry  that 
attended  them.  But  (he  Crusades  were  a  temporary  effort,  not 
thoroughly  congenial  to  the  spirit  of  Christendom,  which,  even 
in  the  darkest  and  most  superstitious  ages,  was  not  susceptible 
of  the  solitary  and  overruling  fanaticism  of  the  Moslem.  They 
needed  no  excitement  from  pontiffs  and  preachers  to  achieve 
the  work  to  which  they  were  called ;  the  precept  was  in  their 
law,  the  principle  was  in  their  hearts,  the  assurance  of  success 
was  in  their  swords.  "  O  prophet,"  exclaimed  Ali,  when  Mo- 
hammed, in  the  first  years  of  his  mission,  sought  among  the 
scanty  and  hesitating  assembly  of  his  friends  a  vizir  and  lieu- 
tenant in  command,  "  I  am  the  man ;  whoever  rises  against 
thee,  I  will  dash  out  his  teeth,  tear  out  his  eyes,  break  bis  legs, 
rip  up  his  belly.  O  prophet,  I  will  be  thy  vizir  over  them."  d 
These  words  of  Mohammed's  early  and  illustrious  disciple  are, 
as  it  were,  a  text,  upon  which  the  commentary  expands  into  the 

d  GfbboB,  vol.  tx.  p.  iS|. 
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whole  Saracenic  history.  Tlicy  contain  the  vital  essence  of  his 
religion,  implicit  faitli  and  ferocious  energy.  Death,  slavery, 
tribute  to  unbelievers,  were  the  glad  tidings  of  the  Arabian 
prophet.  To  the  idolaters,  indeed,  or  those  who  acknowledged 
no  special  revelation,  one  alternative  only  was  proposed,  con- 
version or  the  sword.  The  people  o(  the  Book,  as  they  are 
termed  in  the  Koran,  or  iour  sects  of  Christians,  Jews,  Mag- 
ians,  and  Sabians,  were  permitted  to  redeem  their  adherence  to 
their  ancient  law  by  the  payment  of  tribute,  and  other  marks  of 
humiliation  and  servitude.  But  the  limits  which  Mohammedan 
intolerance  had  prescribed  to  itself  were  seldom  transgressed; 
the  word  pledged  to  unbelievers  was  seldom  forfeited  ;  and  with 
all  their  insolence  and  oppression)  the  Moslem  conquerors  were 
mild  and  liberal  in  comparison  with  those  who  obeyed  the 
pontiffs  of  Rome  or  Constantinople. 

At  the  death  of  Mohammed  in  6j2  his  temporal  and  religious 
sovereignty  embraced,  and  was  limited  by,  the  Arabian  penin- 
aula.  The  Roman  and  Persian  empires,  engaged  in  tedious  and 
indecisive  hostility  upon  the  rivers  of  Mesopotamia  and  the 
Armenian  moimtains,  were  viewed  by  the  ambitions  fanatics 
of  his  creed  as  their  quarry.  In  the  very  first  year  of  Moham- 
med's immediate  successor,  Abubcker,  each  of  these  mighty 
empires  was  invaded.  The  latter  opposed  but  a  short  resistance. 
The  crumbling  fabric  of  eastern  despotism  is  never  secure 
against  rapid  and  total  subversion ;  a  few  victories,  a  few  sieges, 
carried  the  Arabian  arms  from  the  Tigris  to  the  Oxus,  and 
overthrew,  with  the  Sassanian  dynasty,  the  ancient  and  famous 
religion  they  had  professed.  Seven  years  of  active  and  unceas- 
ing warfare  sufficed  to  subjugate  the  rich  province  of  Syria, 
though  defended  by  numerous  armies  and  fortified  cities  [a.d. 
632-639]  ;  and  the  Klialif  Omar  liad  scai:ccly  rctunicd  thanks 
for  the  accomplishment  of  this  conquest,  when  Amrou,  his 
lieutenant,  announced  to  him  the  entire  reduction  of  Egypt. 
After  some  inter\-al  the  Saracens  won  their  way  along  the  coast 
of  Africa  as  far  as  the  Pillars  of  Hercules,  and  a  third  province 
was  irretrievably  torn  from  the  Greek  empire,  [a.d.  647-698.] 
These  western  conquests  introduced  them  to  fresh  enemies, 
and  ushered  in  more  splendid  successes;  encouraged  by  the 
disunion  of  the  Visigoths,  and  perhaps  invited  by  treachery, 
Musa,  the  general  of  a  master  who  sat  beyond  the  opposite  ex- 
tremity of  the  Meditcrraneao  SeSj  passed  over  into  Spain,  and 
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within  about  two  years  the  name  of  Mohammed  was  invoked 
under  the  Pyrenees.'  [a.d-  710.] 

These  conquests,  which  astonish  the  careless  and  superficial, 
are  less  perplexing  to  a  calm  inquirer  than  their  cessation;  tlic 
loss  ol  half  the  Roman  empire,  than  the  preservation  o(  the  rest. 
A  glance  from  Medina  tc  Constantinople  in  the  middle  of  the 
seventh  century  would  probably  have  induced  an  indifferent 
spectator,  if  such  a  being  may  be  imagined,  to  anticipate  by 
eight  hundred  years  the  establishment  of  a  Mohammedan  do- 
minion upon  the  shores  of  the  Hellespont.  The  fame  of 
Heraclius  had  withered  in  the  S>Tian  war ;  and  his  successors 
appeared  as  incapable  to  resist,  as  they  were  unworthy  to  gov- 
ern. Their  despotism,  unchecked  by  law,  was  often  punished 
by  successful  rebellion ;  but  not  a  whisper  of  civil  liberty  was 
ever  heard,  and  the  vicissitudes  of  servitude  and  anarchy  con- 
summated the  moral  degeneracy  of  the  nation.  Less  ignorant 
than  the  western  barbarians,  the  Greeks  abused  their  ingenuity 
in  theological  controversies,  those  especially  which  related  to 
the  nature  and  incarnation  of  our  Saviour;  wherein  the  dis- 
putants, as  is  usual,  became  more  positive  and  rancorous  as 
Ihcir  creed  receded  from  the  possibility  of  human  apprehension. 
Nor  were  these  confined  tc  the  clergy,  who  had  not,  in  the  East, 
obtained  the  prerogative  of  guiding  the  national  faith  ;  the  sov- 
ereigns sided  alternately  with  opposing  factions;  Heraclius 
was  not  too  brave,  nor  Theodora  too  infamous,  for  discussions 
of  ilieologj- ;  and  tlie  dissenters  from  an  imperial  decision  were 
involved  in  the  double  proscription  of  treason  and  heresy.  But 
the  persecutors  of  their  opponents  at  home  pretended  to  cow- 
ardly scrupulousness  in  the  field ;  nor  was  the  Greek  church 
ashamed  to  rcqviirc  the  lustration  of  a  canonical  penance  from 
the  soldier  who  shed  the  blood  of  his  enemies  in  a  national  war. 

But  this  depraved  people  were  preserved  from  destruction 
by  the  vices  of  their  enemies,  stilt  more  than  by  some  intrinsic 
resources  which  they  yet  possessed.  A  rapid  degeneracy  en- 
feebled the  victorious  Moslems  in  their  career.  That  irresistible 
enthusiasm,  that  earnest  and  disinterested  zeal  of  the  compan- 
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ions  of  Mohammed,  was  in  a  great  measure  lost,  even  before 
the  first  generation  had  passed  away.  In  the  fruitful  valleys  of 
Damascus  and  Bassora  the  Arabs  of  the  desert  forgot  their 
abstemious  habits.  Rich  from  the  tributes  of  an  enslaved  peo- 
ple, the  Mohammedan  sovereigns  knew  no  employment  of 
riches  but  in  sensual  luxury,  and  paid  the  price  of  voluptuous 
indulgence  in  tiic  relaxation  of  their  strength  and  energy.  Un- 
der the  reign  of  Moawiah,  the  fifth  khalif.  an  hereditary  succes- 
sion was  substituted  for  the  free  choice  of  the  faithful,  by  which 
the  first  representatives  of  the  prophet  had  been  elevated  to 
power;  and  this  regulation,  necessary  as  it  plainly  was  to  avert 
in  some  degree  the  dangers  of  schism  and  civil  war,  exposed 
the  kingdom  to  the  certainly  of  being  often  governed  by  feeble 
tyrants.  But  no  regulation  could  be  more  than  a  temporary 
preservative  against  civil  war.  The  dissensions  whicli  still 
separate  and  render  hostile  the  followers  of  Mohammed  may 
be  traced  to  the  first  events  that  ensued  upon  his  death,  to  the 
rejection  of  his  son-in-law  Ali  by  the  electors  of  Medina.  Two 
reigns,  those  of  Ahuhekcr  and  Otnar,  passed  in  externa!  glory 
and  domestic  reverence ;  but  the  old  age  of  Othman  was  weak 
and  imprudent,  and  the  conspirators  against  him  established 
the  first  among  a  hundred  precedents  of  rebellion  and  regicide. 
Ali  was  now  chosen,  but  a  strong  faction  disputed  his  right ; 
and  the  Saracen  empire  was,  for  many  years,  distracted  with 
civil  war,  among  competitors  who  appealed,  in  reality,  to  no 
other  decision  than  that  of  the  sword.  The  family  of  Ommiyali 
9ucccc<led  at  last  in  establishing  an  unresisted,  if  not  an  un- 
doubted, title.  But  rebellions  were  perpetually  afterwards 
breaking  out  in  that  vast  extent  of  dominion,  till  one  of  these 
revoltcrs  acquired  by  success  a  better  name  tlian  rebel,  and 
founded  the  dynasty  of  the  Abbassides.  [a.d.  750.] 

Damascus  had  been  tlie  seat  of  empire  under  the  Ommi- 
ades;  it  was  removed  by  the  succeeding  family  to  their  new 
city  of  Bagdad.  There  are  not  any  names  in  the  long  line  of 
khalifs,  after  the  companions  of  Mohammed,  more  renowned  in 
history  than  some  of  the  earlier  sovereigns  who  reigned  in  this 
capital — Almansor.  Haroun  Alraschid,  and  Almamiin.  Their 
splendid  palaces,  their  numerous  guards,  their  treasures  of 
gold  and  silver,  the  populousness  and  wealth  of  their  cities, 
formed  a  striking  contrast  to  the  rudeness  and  poverty  of  the 
western  nations  in  the  same  age.   In  their  court  learning,  which 


ifi 


HALLAM 


the  first  Moslems  had  despised  as  unwarlike  or  rejected  as  pro- 
fane, was  held  in  honor/  The  Khalif  Almamun  espedaU)'  was 
distinguished  for  bis  patronage  of  letters;  the  philosophical 
writings  of  Greece  were  eagerly  sought  and  translated ;  the 
stars  were  numbered,  the  course  of  the  planets  was  measured. 
The  Arabians  improved  upon  the  science  they  borrowed,  and 
returned  it  with  abundant  interest  to  Europe  in  the  communi- 
cation of  numeral  figures  and  the  intellectual  language  of  al- 
gebra.^  Yet  the  merit  of  the  j\bbassides  has  been  exaggerated 
by  adulation  or  gratitude.  After  all  the  vague  praises  of  hire- 
ling poets,  which  have  sometimes  been  repeated  in  Europe, 
it  is  very  rare  to  read  the  history  of  an  eastern  sovereign  un- 
stained by  atrocious  crimes.  No  Christian  government,  ex- 
cept perhaps  that  of  Constantinople,  exhibits  such  a  series  of 
tyrants  as  the  khalifs  of  Bagdad  ;  if  deeds  of  blood,  wrought 
through  unbridled  passion  or  jealous  policy,  may  challenge 
the  name  of  tyranny.  These  are  ill  redeemed  by  ceremonious 
devotion  and  acts  of  trifling,  perhaps  ostentatious,  humility,  or 
even  by  the  best  attribute  of  Mohammedan  princes — a  rigorous 
justice  in  chastising  the  offences  of  others.  Anecdotes  of  this 
description  give  as  imperfect  a  sketch  of  an  oriental  sovereign 
as  monkish  chroniclers  sometimes  draw  of  one  in  Europe  who 
founded  monasteries  and  obeyed  the  clergy ;  though  it  must 
be  owned  that  the  former  are  in  much  better  taste. 

Though  the  Abbassides  have  acquired  more  celebrity,  they 
never  attained  the  real  strength  of  their  predecessors.  Under 
the  last  of  the  house  of  Ommiyah,  one  command  was  obeyed 
almost  along  the  whole  diameter  of  the  known  world,  from 
the  banks  of  the  Sihon  to  the  utmost  promontory  of  Portugal. 
But  the  revolution  which  changed  the  succession  of  khalifs 
produced  another  not  less  important.  A  fugitive  of  the  van- 
quished family,  by  name  Abdalrahman,  arrived  in  Spain,  and  the 
Moslems  of  that  countr)',  not  sharing  in  the  prejudices  which 
had  stirred  up  the  Persians  in  favor  of  the  line  of  Abbas,  and 
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conscious  that  their  remote  situation  entitled  them  to  independ- 
ence, proclaimed  hini  Khalif  oi  Cordova.  There  could  be  little 
hope  of  reducing  so  distant  a  dependency ;  and  the  example 
was  not  unlikely  to  be  inuutcd.  In  the  reijfn  of  Haroun  Alras- 
chid  two  principalities  were  formed  in  Africa — of  the  Aglabites, 
who  reigned  over  Tunis  and  Tripoli ;  and  of  the  Edrisites  in 
the  western  parts  of  Barbary.  These  yielded  in  about  a  century 
to  the  Fatiniites,  a  more  powerful  dynasty,  who  afterwards  es- 
tablished an  empire  in  Kgypt.'t 

The  loss,  however,  of  Spain  and  Africa  was  the  inevitable 
effect  of  that  immensely  extended  dominion,  which  their  sepa- 
ration alone  would  not  have  enfeebled.  Rut  other  revolutions 
awaited  it  at  home.  In  tlie  history  of  the  Abassidcs  of  Bag- 
dad we  read  over  again  the  decline  of  European  monarchies, 
through  their  various  symptoms  of  ruin;  and  find  successive 
analogies  to  the  tnsulis  of  the  barbarians  towards  imperial 
Rome  in  the  fifth  century,  to  the  persona!  insignificance  of 
(he  Merovingian  kings,  and  to  the  feudal  usurpations  that 
dismenil>ercd  the  inheritance  of  Giarlcniagnc.  i.  Beyond 
the  northeastern  frontier  of  the  Saracen  empire  dwelt  a  war- 
like and  powerful  nation  of  the  Tartar  family,  who  defended 
the  independence  of  Turkestan  from  the  sea  of  .^^al  to  the 
great  central  chain  of  mountains.  In  the  wars  which  the  kha- 
lifs  or  their  lieutenants  waged  against  tliem  many  of  these 
Turks  were  led  into  captivity,  and  dispersed  over  the  empire. 
Their  strength  and  courage  distinguished  them  among  a  peo- 
ple grown  effeminate  by  luxury ;  and  that  jealousy  of  disaffec- 
tion among  his  subjects  so  natural  to  an  eastern  monarch 
might  be  an  additional  motive  with  the  Khalif  Molassem  to 
form  bodies  of  guards  out  of  these  prisoners.  But  his  policy 
was  fatally  erroneous.  More  rude  and  even  more  ferocious 
than  the  Arabs,  they  contemned  the  feebleness  of  the  khalifatc, 
while  they  grasped  at  its  riches.  The  son  of  Motasscm^  Mota- 
wakkel.  was  murdered  in  his  palace  by  the  barbarians  of  the 
north :  and  his  fate  revealed  the  secret  of  the  empire,  that  the 
choice  of  its  sovereign  had  passed  to  their  slaves.  Degradation 
and  death  were  frequently  the  lot  of  succeeding  khalifs;  but 
in  the  East  the  son  leaps  boldly  on  the  throne  which  the  blood 
of  his  father  has  stained,  and  the  prstorian  guards  of  Bagdad 
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rarely  failed  to  render  a  fallacious  obedience  to  the  nearest 
heir  of  the  house  of  Abbas.  2.  In  about  one  hundred  years 
after  the  introduction  of  the  Turkish  soldiers  the  sovereigns 
of  Bagdad  sank  ahnost  into  oblivion.  Al  Radi,  who  died  in 
940,  was  the  last  of  these  that  officiated  in  tlie  mosque,  that 
commanded  the  forces  in  person,  that  addressed  the  people 
from  the  pulpit,  that  enjoyed  the  pomp  and  splendor  of  royalty.' 
But  he  was  the  first  who  appointed,  instead  of  a  vizir,  a  new 
officer — a  mayor,  as  it  were,  of  the  palace — with  the  title  of 
Emir  al  Omra,  commander  of  commanders,  to  whom  he  dele- 
gated by  compulsion  the  functions  of  his  ofHce.  This  title 
■was  usually  seized  by  active  and  martial  spirits ;  it  was  some- 
times hereditary,  and  in  effect  irrevocable  by  the  khalifs, 
whose  names  hardly  appear  after  this  time  in  Oriental  annals. 
3.  During  these  revolutions  of  the  palace  every  province  suc- 
cessively shook  ofT  its  allegiance ;  new  principalities  were 
formed  in  Syria  and  Mesopotamia,  as  well  as  in  Khorasan  and 
Persia,  till  the  dominion  of  ihc  Commander  of  the  Faithful 
was  literally  confined  to  the  city  of  Bagdad  and  its  adjacent 
territory.  For  a  time  some  of  these  princes,  who  had  been 
appointed  as  governors  by  the  khalifs,  professed  to  respect 
his  supremacy  by  naming  him  in  the  public  prayers  and  upon 
the  coin;  but  these  tokens  of  dependence  were  gradually 
obliterated.; 

Such  is  the  outline  of  Saracenic  history  for  three  centuries 
after  Mohammed:  one  age  of  glorious  conquest;  a  second  of 
stationary  but  rather  precarious  greatness;  a  third  of  rapid 
decline.  The  Greek  empire  meanwhile  survived,  and  almost 
recovered  from  the  shock  it  liad  sustained.  Besides  the  decline 
of  its  enemies,  several  circumstances  may  be  enumerated  tend- 
ing to  its  preservation.  The  maritime  province  of  Cilicia  had 
been  ovcrnm  by  the  Mohammedans;  but  between  this  and 
the  Lesser  Asia  Mount  Taurus  raises  its  massy  buckler,  spread- 
ing as  a  natural  bulwark  from  the  sea-coast  of  the  ancient 
Pamphytia  to  the  hilly  district  of  Isauria,  whence  it  extends 
in  an  easterly  direction,  separating  the  Cappailocian  and  Cili- 
cian  plains,  and,  after  throwing  off  considerable  ridges  to  the 
north  and  south,  connects  itself  with  other  chains  of  mountains 
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that  penetrate  far  into  the  Asiatic  continent.  Beyond  this  bar- 
rier the  Saracens  formed  no  durable  setUcnient,  though  the 
armies  of  Alraschid  wasted  the  country  as  far  as  the  Helles- 
pont, and  the  city  of  Amorium,  in  Phrygia,  was  razed  to  the 
ground  by  Al  Motassem.  The  position  of  Constantinople, 
chosen  with  a  sagacity  to  which  the  course  of  events  almost 
gave  the  appearance  of  prescience,  secured  her  from  any  im- 
mediate danger  on  the  side  of  Asia,  and  rendered  licr  as  little 
accessible  to  an  enemy  as  any  city  which  \-aior  and  patriotism 
did  not  protect.  Yet  in  the  days  of  Arabian  energy  she  was 
twice  attacketl  by  great  naval  aniiaments.  [a.d.  668  and  716.] 
The  first  siege,  or  rather  blockade,  continued  for  seven  years ; 
the  second,  though  shorter,  was  more  terrible,  and  her  walls, 
as  well  as  her  port,  were  actually  invested  by  the  combined 
forces  of  the  Khalif  Waled,  under  his  brother  Moslema.*  The 
6nal  dLsconifiture  of  these  assailants  showed  the  resisting  force 
of  the  empire,  or  rather  of  its  capital ;  but  perhaps  the  aban- 
donment of  such  maritime  enterprises  by  the  Saracens  may 
be  in  some  measure  ascribed  to  the  removal  of  their  metrop- 
olis from  Damascus  to  Bagdad.  But  the  Greeks  in  their  turn 
determined  to  dispute  the  command  of  the  sea.  By  possess- 
ing the  secret  of  an  inextinguishable  fire,  they  fought  on  su- 
perior terms;  their  wealth,  perhaps  their  skill,  enabled  them 
to  employ  larger  and  better  appointed  vessels ;  and  they  ulti- 
mately expelled  their  enemies  from  the  islands  of  Crete  and 
Cyprus.  By  land  they  were  less  desirous  of  encountering  the 
Moslem.  The  science  of  tactics  is  studied  by  the  pusillani- 
mous, like  that  of  medicine  by  the  sick;  and  the  Byzantine 
emperors,  Leo  and  Constantino,  have  left  written  treatises  on 
the  art  of  avoiding  defeat,  of  protracting  contest,  of  resisting 
attackt'  fiut  thi.s  timid  policy,  and  even  the  purchase  of  ar- 
mistices from  the  Saracens,  were  not  ill  calculated  for  the  stale 
of  both  nations.  While  Constantinople  temporized,  Bagdad 
shook  to  her  foundations:  and  the  heirs  of  the  Roman  name 
might  boast  the  immortality  of  their  own  empire  when  they 
coniemplatefl  the  dissolution  of  tliat  which  had  so  rapidly 
sprung  up  and  perished.  Amidst  all  the  crimes  and  revolu- 
tions of  the  Byzantine  government — and  its  history  is  but  a 
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series  of  crimes  and  revolutions — it  was  never  dismembered 
by  intestine  war.  A  sedition  in  the  army,  a  tumult  in  the 
theatre,  a  conspiracy  in  the  palace,  precipitated  a  monarch 
from  the  throne;  but  the  alScgiancc  of  Constantinople  was 
instantly  transferred  to  his  successor,  and  the  provinces  im- 
plicitly obeyed  the  voice  of  the  capital.  The  custom  too  of 
partition,  so  baneful  to  the  Latin  kingdoms,  and  which  was  not 
altogether  unknown  to  the  Saracens,  never  prevailed  in  the 
Greek  empire.  It  stood  in  the  middle  of  the  tenth  century, 
as  vicious  indeed  and  cowardly,  bni  more  wealthy,  more  en- 
lightened, and  far  more  secure  from  its  enemies  than  under 
the  first  successors  of  Heraclius.  For  about  one  hundred 
years  preceding  there  had  been  only  partial  wars  with  the 
Mohammedan  potentates ;  and  in  these  the  emperors  seem 
gradually  to  have  gained  the  advantage,  and  to  have  become 
more  frequently  the  aggressors.  But  tlie  increasing  distrac- 
tions of  the  East  encouraged  two  brave  usurpers,  Niccphonia 
Phocas  and  John  Zimisces,  to  attempt  the  actual  recovery  of 
the  lost  provinces,  [a.d.  96^-^75]  They  carried  the  Roman 
arms  (one  may  use  the  term  with  less  reluctance  than  usual) 
over  Syria ;  Antioch  and  Aleppo  were  taken  by  storm ;  Da- 
mascus submitted  ;  even  the  cities  of  Mesopotamia,  lieyond 
the  ancient  boundary  of  the  Euphrates,  were  added  to  the 
trophies  of  Zimisces,  who  unwillingly  spared  the  capital  of 
the  khalifate.  From  such  distant  conquests  it  was  expedient, 
and  indeed  necessary,  to  withdraw;  but  Cillcia  and  Antioch 
were  permanently  restored  to  the  empire.  At  the  close  of 
the  tenth  century  the  emperors  of  Constantinople  possessed 
the  best  and  greatest  portion  of  the  modern  kingdom  of  Naples, 
a  part  of  Sicily,  the  whole  European  dominions  of  the  Otto- 
mans, the  province  of  Anatolia  or  Asia  Minor,  with  some  part 
of  Syria  and  Armenia.« 

These  successes  of  the  Greek  empire  were  certainly  much 
rather  due  to  the  weakness  of  its  enemies  than  to  any  revival 
of  national  courage  and  vigor ;  yet  they  would  probably  have 
been  more  durable  if  the  contest  had  been  only  with  the  khalif- 
ate, or  the  kingdoms  derived  from  it.  Bnt  a  new  actor  was  to 
appear  on  the  stage  of  Asiatic  tragedy.    The  same  Turkish 
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tBthOD,  the  slaves  and  captives  from  which  had  become  arbiters 
of  the  sceptre  of  Bagdad,  passed  their  original  limits  ol  the 
laxancs  or  Sihon.  The  suhans  of  Ghaztu,  a  dynasty  whose 
sptendid  conquests  were  of  very  short  duration,  had  deemed 
it  poiitic  to  (Uvide  the  strength  of  these  formidable  allies  by 
niTiting  a  part  of  them  into  Khorasan.  They  covered  that 
fertile  province  with  their  pastoral  tents,  and  beckoned  their 
coropatriots  to  share  the  riches  of  the  south.  The  Ghaznc^ides 
fell  the  earliest  victims ;  but  Persia,  violated  in  turn  by  every 
conqaeror,  was  a  tempting  and  unresisting  prey.  [a.d.  1038.) 
Togrol  Bek,  the  founder  of  the  Seljukian  d)'nasty  of  Turks, 
overthrew  the  family  of  Bowides,  who  had  long  reigned  at 
Ispahan,  respected  the  pageant  of  Mohammedan  sovereignty 
in  the  Khalif  of  Bagdad,  embraced  with  all  his  tribes  the  re- 
ligion of  the  vanquished,  and  commenced  the  attack  upon 
Christendom  by  an  irruption  into  Armenia.  His  nephew  and 
sticcessor  Alp  Arslan  defeated  and  took  prisoner  the  emperor 
Romanus  Diogenes  [a.d.  1071];  and  the  con(|uest  of  .-Vsia 
Minor  was  almost  completed  by  princes  of  the  same  family, 
ihe  Scljukians  of  Rum,"  who  were  permitted  by  Malek  Shah', 
the  third  sultan  of  the  Turks,  to  form  an  independent  king- 
dom. Through  their  own  exertions,  and  the  selfish  impolicy 
of  rival  competitors  for  the  throne  of  Constantinople,  who 
bartered  the  strength  of  the  empire  for  assistance,  the  Turks 
became  masters  of  tlie  Asiatic  cities  and  fortified  passes;  nor 
did  there  seem  any  obstacle  to  the  invasion  of  Europe.o 

In  this  state  of  jeopardy  the  Greek  empire  looked  for  aid 
to  the  nations  of  tlie  West,  and  received  it  in  fuller  measure 
than  was  expected,  or  perhaps  desired.  The  deliverance  of 
Constantinople  was  indeed  a  very  secondary  object  with  the 
crusaders.  But  it  was  necessarily  included  in  their  scheme 
of  optTations,  which,  though  they  all  tended  to  the  recovery 
of  Jerusalem,  must  commence  with  the  5rst  enemies  that  lay 
on  their  line  of  march.  The  Turks  were  entirely  defeated,  their 
capital  of  Nice  restored  to  the  empire.  As  the  Franks  passed 
onwards,  the  Emperor  Alexius  Comnenus  trod  on  their  foot- 
steps, and  secured  to  himself  the  fruits  for  which  their  en- 
thusiasm disdained  to  wait.  He  regained  possession  of  the 
strong  places  on  the  i^gean  shores,  of  the  defiles  of  Bithynia, 
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and  of  the  crrire  coast  of  Asia  Minor,  both  on  the  Euxine  and 
Mediterranean  seas,  which  the  Turkish  armies,  composed  of 
cavalry  and  unused  to  regular  warfare,  could  not  recover.? 
So  much  must  undoubtedly  be  ascribed  to  the  first  crusade. 
But  I  think  tliat  the  general  efTect  of  these  expeditions  has 
been,  overrated  by  those  who  consider  them  as  having  per- 
manently retarded  the  progress  of  the  Turkish  power.  The 
Christians  in  Palestine  and  Syria  were  hardly  in  contact  with 
the  Seljukian  kingdom  of  Riim,  the  only  enemies  of  the  em- 
pire ;  and  it  is  not  easy  to  perceive  that  their  small  and  feeble 
principalities,  engaged  commonly  in  defending  themselves 
against  the  Mohammedan  princes  of  Mesopotamia,  or  the 
Fatiniitc  khalifs  of  Egypt,  could  obstruct  the  arms  of  a  sove- 
reign of  Iconium  upon  tlie  Maeander  or  the  Halys.  Other 
causes  are  adequate  to  explain  the  equipoise  in  which  the  bal- 
ance of  dominion  in  Anatolia  was  kept  during  the  twelfth 
century:  the  valor  and  activity  of  the  two  Comneni,  John  and 
Manuel,  especially  the  former ;  and  the  frequent  partitions  and 
internal  feuds,  through  which  the  Seljukians  of  Iconium,  like 
all  other  Oriental  governments,  became  incapable  of  foreign 
aggression. 

But  whatever  ohligation  might  be  due  to  the  first  crusaders 
from  the  Eastern  empire  was  cancelled  by  their  descendants 
one  hundred  years  afterwards,  when  the  fourth  in  number  of 
those  expeditions  was  turned  to  the  subjugation  of  Constan- 
tinople itself.  One  of  those  domestic  revolutions  which  occur 
perpetually  in  Byzantine  history  had  placed  a  usurper  on 
the  imperial  throne.  The  lawful  monarch  was  condemned  to 
blindness  and  a  prison ;  but  the  heir  escaped  to  recount  his 
misfortunes  to  the  fleet  and  army  of  crusaders  assembled  in 
the  Dalmatian  port  of  Zara.  [a.d.  1202.]  This  armament  had 
been  collected  for  the  usual  purposes,  and  through  the  usual 
motives,  temporal  and  spiritual,  of  a  crusade;  the  military 
force  chiefly  consisted  of  French  nobles;  the  naval  was  sup- 
plied by  the  republic  of  Venice,  whose  doge  commanded  per- 
sonally in  the  expedition.  It  was  not  apparently  consistent 
with  the  primary  object  of  retrieving  the  Christian  affairs  in 
Palestine  to  interfere  in  the  government  of  a  Christian  empire ; 
but  the  temptation  of  punishing  a  faithless  people,  and  the 
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lopc  of  assistance  in  iheir  subsequent  operations,  prevailed. 
They  turned  their  prows  up  the  Archipelagu;  and,  nolwiih- 
standiag  the  vast  population  and  defensible  strength  of  Con- 
stantinople, compelled  the  usurper  to  fly,  and  the  citizens  to 
surrender.  But  animosities  springing  from  religious  schisni 
and  national  jealousy  were  not  likely  to  be  allayed  by  such 
remedies ;  the  Greeks,  wounded  in  their  pride  and  bigotry, 
regarded  the  legitimate  emperor  as  a  creature  of  their  enemies, 
ready  to  sacrifice  their  church,  a  stipulated  condition  of  his 
restoration,  to  that  of  Rome.  In  a  few  months  a  new  sedition 
and  conspiracy  raiswl  another  iwurpcr  in  defiance  of  the  cni- 
saders'  army  encamped  without  the  walls.  The  siege  in- 
stantly recommenced ;  and  after  three  months  the  city  of  Con- 
stantinople was  taken  by  storm,  [a.d.  1204.]  The  tale  of  pil- 
lage and  murder  is  always  uniform ;  but  the  calamities  of 
ancient  capitals,  like  those  of  the  great,  impress,  us  more  for- 
cibly. Even  now  we  sympathize  vrith  the  virgin  majesty  of 
Constantinople,  decked  with  the  accumulated  wealth  of  ages, 
and  resplendent  with  tlie  monuinents  of  Roman  empire  and 
of  Grecian  art.  licr  populousncss  is  estimated  beyond  credi- 
bility: ten,  twenty,  thirty-fold  that  of  London  or  Paris;  cer- 
tainly far  beyond  the  united  capitals  of  alt  European  kingdoms 
in  that  agc.fl  In  magnificence  she  excelled  them  more  than 
in  numbers;  instead  of  the  thatched  roofs,  the  mud  walls,  the 
narrow  streets,  the  pitiful  buildings  of  those  cities,  she  had 
marble  and  gildfd  palaces,  churches  and  monasteries,  the  works 
of  skilful  architects,  througli  nine  centuries,  gradually  sliding 
from  the  severity  of  ancient  taste  into  the  more  various  and 
brilliant  combinations  of  eastern  fancy.r  In  the  libraries  of 
Constantinople  were  collected  the  remains  of  Grecian  learn- 
ing; her  fonim  and  hippodrome  were  decorated  with  those 
of  Grecian  sculpture;  but  neither  would  be  spared  by  undis- 
tinguishing  rapine ;  nor  were  the  chiefs  of  the  crusaders  more 
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able  to  appreciate  the  loss  than  their  soldiery.  Four  horses, 
that  breathe  in  the  brass  of  Lysippus,  were  removed  from 
Constantinople  to  the  square  of  St.  Mark  at  Venice;  destined 
again  to  become  the  trophies  of  war,  and  to  follow  the  alternate 
revolutions  of  conquest.  But  we  Icam  from  a  contemporary 
Greek  to  deplore  the  fate  of  many  other  pieces  of  sculpture, 
which  were  destroyed  in  wantonness,  or  even  coined  into  brass 
money.* 

The  lawful  emperor  and  his  son  had  perished  in  the  re* 
bcllion  that  gave  occasion  to  this  catastrophe ;  and  there  re- 
mained no  right  to  interfere  with  that  of  conquest.  But  the 
latins  were  a  promiscuous  multitude,  and  what  their  inde* 
pendent  valor  had  earned  was  not  to  be  transferred  to  a  single 
master.  Though  the  name  of  emperor  seemed  necessary  for 
the  government  of  Constantinople,  tlie  unity  of  despotic  power 
was  very  foreign  to  tlie  principles  and  the  interests  of  the  cru- 
saders. In  their  selfish  schemes  of  aggrandizement  they  tore 
in  pieces  the  Greek  empire.  One-fourth  only  was  allotted  to 
the  emperor,  thrcc-cighths  were  the  share  of  the  republic  of 
Venice,  and  the  remainder  was  divided  among  the  chiefs. 
Baldwin  Count  of  Flanders  obtained  the  imperial  title,  with 
the  feudal  sovereignty  over  the  minor  principalities,  A  mon- 
archy thus  dismembered  bad  little  prospect  of  honor  or  dura- 
bility. The  I-atin  emperors  of  Constantinople  were  more 
contemptible  and  unfortunate,  not  so  much  from  personal 
character  as  political  weakness,  than  their  predecessors;  their 
vassals  rebelled  against  sovereigns  not  more  powerful  than 
themselves;  the  Bulgarians,  a  nation  who,  after  being  long 
formidable,  had  been  subdued  by  the  imperial  arms,  and  only 
recovered  independence  on  the  eve  of  the  I-atin  conquest,  in- 
sulted their  capital ;  the  Greeks  viewed  them  with  silent  hatred, 
and  hailed  the  dawning  deliverance  from  the  Asiatic  coast 
On  that  side  of  the  Bosphorus  the  Latin  usurpation  was 
scarcely  for  a  moment  acknowledged ;  Nice  became  the  seat 
of  a  Greek  dynasty,  who  reigned  with  honor  as  far  as  the 
Masander;  and  crossing  into  Europe,  after  having  established 
their  dominion  throughout  Romania  and  other  provinces,  ex- 
pelled the  last  Latin  emperors  from  Constantinople  in  less 
than  sixty  years  from  its  capture,  [a.d.  1261.] 

During  Ihe  reign  of  these  Greeks  at  Nice  they  had  fortu- 
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nately  little  to  dread  on  the  side  of  their  (onner  enemies,  and 
were  generally  on  terms  of  friendship  with  the  Scljiikians  of 
Iconium.  That  monarchy  indeed  had  sufficient  objects  of  ap- 
prehension for  itself.  Their  own  example  in  clianging  the 
upland  plains  of  Tartary  fur  the  cultivated  valleys  oT  the  south 
was  imitated  in  the  Ihirteentli  century  by  two  successive  hordes 
of  northern  barbarians.  The  Karismians,  whose  tents  had 
been  pitched  on  the  lower  Oxus  and  Caspian  Sea,  availed 
themselves  of  the  decline  of  the  Turkish  power  to  establish 
their  dominion  in  Persia,  and  menaced,  though  they  did  not 
overthrow,  the  kingdom  of  Iconium.  A  more  tremendous 
storm  ensued  in  the  eruption  of  Moguls  under  the  sons  of 
Zingis  Khan.  From  the  farthest  regions  of  Chinese  Tartary 
issued  a  race  more  fierce  and  destitute  of  civilization  than  those 
who  had  preceded,  whose  numbers  were  told  by  hundreds  of 
thousands,  and  whose  only  test  of  victory  was  devastatioo. 
All  Asia,  from  the  sea  of  China  to  the  Euxine,  wasted  beneath 
Ihc  locusts  of  the  north.  They  annihilated  the  phantom  of 
authority  which  still  lingered  in  the  name  of  khalif  at  Bagdad. 
They  reduced  into  dependence  and  finally  subverted  the  Sclju- 
kian  dynasties  of  Persia,  Syria,  and  Iconium.  [a.d.  1218-1272.] 
The  Turks  of  the  latter  kingdom  betook  themselves  to  the 
mountainous  country,  where  they  formed  several  petty  prin- 
cipalities, which  subsisted  by  incursions  into  the  territory  of 
the  Moguls  or  the  Greeks.  The  chief  one  of  these,  named 
Othman.  at  the  end  of  ihc  thirteenth  century,  penetrated  into 
the  province  of  Bithynia,  from  which  his  posterity  were  never 
withdrawn.! 

The  empire  of  Constantinople  had  never  recovered  the  blow 
it  received  at  the  hands  of  Latins.  Most  of  the  islands  in  the 
Archipelago,  and  the  provinces  of  proper  Greece  from  Thes- 
saly  southward,  were  still  possessed  by  those  invaders.  The 
wealth  and  naval  power  of  the  empire  had  passed  into  the 
hands  of  the  maritime  republics ;  Venice,  Genoa,  Pisa,  and 
Barcelona  were  enriched  by  a  commerce  which  they  carried 
on  as  independent  states  within  the  precincts  of  Constantinople, 
scarcely  deigning  to  solicit  the  permission  or  recognize  the 
supremacy  of  its  master.  In  a  great  battle  fought  under  the 
walls  of  the  city  between  the  Venetian  and  Genoese  fleets,  the 
WUght  of  the  Roman  empire,  in  Gibbon's  expression,  was 
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scarcely  felt  in  the  balance  of  these  opulent  and  powerful  re- 
publics, [a.u.  1353.]  Eight  galleys  were  the  contribution  of 
ihc  Emperor  Cantacuzene  to  his  Venetian  allies;  and  upon 
their  defeat  he  submitted  to  the  ignominy  of  excluding  them 
forever  from  trading  in  hU  dominions.  Meantime  the  remains 
of  the  empire  in  .\sia  were  seircd  by  the  independent  Turkish 
dynasties,  of  which  the  most  illustrious,  that  of  the  Ottomans. 
occupied  the  province  of  Bithynia.  [a.d.  1331.]  Invited  by  a 
Byzantine  faction  into  Europe,  about  the  middle  of  the  four- 
tcenth  ccntur>',  they  fixed  themselves  in  the  neighborhood  of 
the  capital,  and  in  the  thirty  years'  reign  of  Amurath  I.  sub- 
dued, with  little  resistance,  the  province  of  Romania  and  the 
small  Christian  kingdoms  that  liad  heen  formed  on  the  lower 
Danube.  Bajazet,  the  successor  of  Amurath,  reduced  the  in- 
dependent emirs  of  Anatolia  to  subjection,  and.  after  long 
threatening  Constantinople,  investei]  it  by  sea  and  land.  The 
Greeks  called  loudly  upon  their  brethren  of  the  West  for  aid 
against  the  common  enemy  of  Oiristendom ;  but  the  flower 
of  French  chivalry  had  been  slain  or  taken  in  the  battle  of 
Nicopoiis  in  Bulgaria.w  where  the  king  of  Hungary,  notwith- 
standing the  heroism  of  these  volunteers,  was  entirely  defeated 
by  Bajazet.  [a.d.  1396.]  The  Emperor  Manuel  left  his  capital 
with  a  faint  hope  of  exciting  the  courts  of  Europe  to  some 
decided  efforts  by  personal  representations  of  the  danger ;  and, 
during  his  absence.  Constantinople  was  saved,  not  by  a  frtend, 
indeed,  but  by  a  power  more  formidable  to  her  enemies  than 
to  herself. 

The  loose  masses  of  mankind,  that,  without  laws,  agricult- 
tire,  or  fixed  dwellings,  overspread  the  vast  central  regions  of 
Asia,  have,  at  various  times,  been  impelled  by  necessity  of 
subsistence,  or  through  the  casual  appearance  of  a  command- 
ing genius,  upon  the  domain  of  culture  and  civiliiaiion.  Two 
principal  roads  connect  the  nations  of  Tartary  with  those  of 
the  west  and  south  ;  the  one  into  Europe  along  the  sea  of  Azoph 
and  northern  coast  of  the  Euxine :  the  other  across  the  inter- 
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val  between  the  Btikharian  mountains  and  the  Caspian  into 
Persia.  Four  times  al  least  within  the  period  of  authentic 
history  the  Sc>-thiao  tribes  have  taken  the  former  course  and 
poured  tlicmsclvcs  into  Europe,  but  each  wave  was  lc«s  ef* 
iectual  than  the  preceding.  The  first  of  these  was  in  the  fourtJi 
and  fifth  centuries,  for  wc  may  range  those  rapidly  successive 
migrations  of  the  Goths  and  Huns  together,  when  the  Roman 
empire  fell  to  the  ground,  and  the  only  boundary  of  barbarian 
conquest  was  the  Atlantic  ocean  upon  the  shores  of  PortugaL 
The  second  wave  came  on  with  the  Hungarians  in  the  tenth 
century,  whose  ravages  extended  as  far  as  the  southern  prov- 
inces of  France.  A  third  attack  was  sustained  from  the 
Moguls  under  the  children  of  Zingis  at  iJie  same  period  as 
that  which  overwhebned  Persia,  llie  Russian  monarchy  was 
destroyed  in  this  invasion,  and  for  two  hundred  years  that 
great  country  lay  prostrate  under  the  yoke  of  the  Tartar*. 
As  they  advanced,  Poland  and  Hungary  gave  little  opposi- 
tion :  and  the  farthest  nations  of  Europe  were  appalled  by  the 
tempest.  But  Germany  was  no  longer  as  she  had  been  in 
the  anarchy  of  tlie  tenth  century ;  the  Moguls  were  unused 
to  resistance,  and  still  less  inclined  to  regular  warfare;  they 
retired  before  the  Emperor  Frederic  II.,  and  the  utmost  points 
of  their  western  invasion  were  the  cities  of  Lignitz  in  Silesia 
and  Nenstadt  in  Austria.  [a.d.  1245.]  In  the  fourth  and  last 
aggfression  of  the  Tartars  their  progress  in  Europe  h  Iiardly 
perceptible;  the  Moguls  of  Timur's  army  could  only  boast  the 
destruction  of  Azoph  and  the  pillage  of  some  Russian  prov- 
inces. Timur,  the  sovereign  of  these  Moguls  and  founder  of 
their  second  dynasty,  which  has  been  more  permanent  and 
celebrated  than  that  of  Zingis,  had  been  the  prince  of  a  small 
tribe  in  Transoxiana,  between  the  Gihon  and  Sirr,  the  doubt- 
ful frontier  of  settled  and  pastoral  nations.  His  own  energy 
and  the  weakness  of  his  neighl>or<9  are  snflicicnt  to  explain 
the  revolution  he  effected.  Like  former  conquerors,  Togrol 
Bek  and  Zingis,  he  chose  the  road  through  Persia ;  and,  meet- 
ing little  resistance  from  the  disordered  governments  of  Asia, 
extended  his  empire  on  one  side  to  the  Syrian  coast,  while  by 
successes  still  more  renowned,  though  not  belonging  to  this 
place,  it  reached  on  the  other  to  the  heart  of  Hindosian.  In 
his  old  age  the  restlessness  of  ambition  impelled  him  again.<t[ 
the  Turks  of  Anatolia.     iJajazet  hastened  from  the  siege  of 
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Constantinople  to  a  more  perilous  contest;  his  defeat  [a.i>. 
1402]  and  captivity  in  the  plains  of  Angora  clouded  for  a  time 
the  Ottoman  crescent,  and  preserved  the  wreck  of  the  Greek 
empire  lor  fifty  years  longer. 

The  Moguls  did  not  improve  their  victory ;  in  the  western 
parts  of  Asia,  as  in  Uindostan,  Timur  was  but. a  barbarian 
destroyer,  though  at  Samarcand  a  sovereign  and  a  legislator. 
He  gave  up  Anatolia  to  the  sons  of  Bajaret ;  hut  the  unity  of 
their  power  was  broken ;  and  the  Ottoman  kingdom,  like  those 
which  had  preceded,  experienced  the  evils  of  partition  and 
mutual  animosity.  For  "about  twenty  years  an  opportunity 
was  given  to  the  Greeks  of  recovering  part  of  their  losses ;  but 
they  were  incapable  of  making  the  best  use  of  this  advantage, 
and,  though  they  regained  posst'ssion  of  part  of  Romania,  did 
not  extirpate  a  strong  Turkish  colony  that  held  the  city  of 
Gallipoti  in  the  Chcrsonesus.  When  Anmralh  II.,  therefore, 
reunited  under  his  vigorous  sceptre  the  Ottoman  monarchy, 
Constantinople  was  exposed  to  another  siege  and  to  fresh 
losses,  [a.d.  1421.)  Her  walls,  however,  repelled  the  enemy; 
and  during  the  reign  of  Amurath  she  had  leisure  10  repeat 
those  signals  of  distress  which  the  princes  of  Christendom 
refused  to  observe.  The  situation  of  Europe  was,  indeed,  suf- 
ficiently inauspicious;  France,  the  original  country  of  the 
crusades  and  of  chivalry,  was  involved  in  foreign  and  domestic 
war;  while  a  schism,  apparently  interminable,  rent  the  bosom 
of  the  Latin  church  and  impaired  the  efficiency  of  the  only 
power  that  could  unite  and  animate  its  disciples  in  a  reUgious 
war.  Even  when  the  Homan  pontiffs  were  best  disposed  to 
rescue  Constantinople  from  destruction,  it  was  rather  as  mas- 
ters than  as  allies  that  they  would  interfere;  their  ungenerous 
bigotry,  or  rather  pride,  dictated  the  submission  of  her  church 
and  the  renunciation  of  her  favorite  article  of  distinctive  faith. 
The  Greeks  yielded  with  reluctance  and  insincerity  in  the  coun- 
cil of  Florence;  but  soon  rescinded  their  treaty  of  union. 
Eugcnius  IV.  procured  a  short  diversion  on  the  side  of  Hun- 
gary ;  but  after  the  unfortunate  battle  of  Warna  the  Hungarians 
were  abundantly  employed  in  self-defence,  [a.d.  1444.] 

The  two  monarchies  which  have  successively  held  theis  seat 
in  the  city  of  Constanline  may  be  contrasted  in  the  circum- 
stances of  their  decline.  In  Ihe  present  day  we  anticipate, 
with  an  assurance  that  none  can  deem  extravagant,  the  ap- 
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proaching  subversion  of  the  Ottoman  power;  but  the  signs 
of  internal  weakness  have  not  yet  been  confinned  by  the  dis- 
memberment of  provinces;  and  the  arch  of  dominion,  that 
long  since  has  seemed  nodding  to  its  fall  and  totters  at  every 
blast  of  the  north,  stilt  rests  upon  the  landmarks  of  ancient 
conquest,  and  spans  the  ample  regions  from  Bagdad  to  Bel- 
grade. Far  different  were  the  events  that  preceded  the  dis- 
solution of  the  Greek  empire.  Every  province  was  in  turn 
subdued — every  city  opened  her  gates  to  the  conqueror;  the 
limbs  were  lopped  off  one  by  one ;  but  the  pulse  still  beat  at 
the  heart,  and  the  majesty  of  the  Roman  name  was  ultimately 
confined  to  the  walls  of  Constantinople.  Defore  Mahomet  II. 
planted  his  cannon  against  them,  he  had  completed  every 
smaller  conquest  and  deprived  the  expiring  empire  of  every 
hope  of  succor  or  delay.  It  was  necessary  that  Constantinople 
should  fall;  but  the  magnanimous  resignation  of  her  emperor 
bestows  an  honor  upon  her  fall  which  her  prosperity  seldom 
earned.  |a.d.  I4Si]  The  long  deferred  but  inevitable  moment 
arrived;  and  the  last  of  the  Caviars  (I  will  not  say  of  the 
Pklaeologi)  folded  round  him  the  imperial  mantle,  and  remem- 
bered the  name  which  be  represented  in  the  dignity  of  heroic 
death.  It  is  thus  that  the  intellectual  principle,  when  enfeebled 
by  disease  or  age,  is  found  to  rally  its  energies  in  the  presence 
of  death,  and  pour  the  radiance  of  unclouded  reason  around 
the  last  struggles  of  dissolution. 

Though  the  fate  of  Constantinople  had  been  protracted 
beyond  all  reasonable  expectation,  the  actual  intelligence  op- 
erated like  ttiat  of  sudden  calamity.  A  sentiment  of  consterna- 
tion, perhaps  of  self-reproach,  thrilled  through  the  heart  o£ 
Christendom.  There  seemed  no  longer  anything  to  divert 
the  Ottoman  armies  from  Hungary ;  and  if  Hungary  should 
be  subdued,  it  was  evident  that  both  Italy  and  the  German 
empire  were  exposed  to  invasion.*'  A  general  union  of  Chris- 
tian powers  was  required  to  withstand  this  common  enemy. 
But  the  popes,  who  had  so  often  armed  them  against  each 
other,  wasted  their  spiritual  and  political  counsels  in  attcmpt- 
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ing  to  restore  unanimity.  War  was  proclaimed  against  the 
Turks  at  the  diet  ol  Frankfort,  in  1454 ;  but  no  eflons  were 
made  to  cany  the  menace  into  execution.  No  prince  could 
have  sat  on  the  imperial  throne  more  unfitted  for  the  emer- 
gency than  Frederic  III.;  his  mean  spirit  and  narrow  capacity 
exposed  him  to  the  contempt  of  mankind — his  avarice  and 
duplicity  ensured  the  hatred  of  Austria  and  Hungary.  Dur- 
ing the  papacy  of  Pius  II.,  whose  heart  was  thoroughly  en- 
gaged in  this  legitimate  crusade,  a  more  specious  attempt  wa^ 
made  by  convening  a  European  congress  at  Mantua.  [A.d. 
1459.]  Almost  all  the  sovereigns  attended  by  their  envoys; 
it  was  concluded  that  50,000  nien-at-amis  should  be  raised, 
and  a  tax  levied  for  three  years  uf  one-tenth  from  the  revenues 
of  the  clergy,  one-thirtieth  from  those  of  the  laity,  and  one- 
twentieth  from  the  capital  of  the  Jcws.w  Pius  engaged  to 
head  this  armament  in  person ;  but  when  he  appeared  next 
year  at  Ancona,  the  appointed  place  of  embarkation,  the  princes 
had  failed  in  all  their  promises  of  men  and  money,  and  he 
found  only  a  headlong  crowd  of  adventurers,  destitute  of  every 
necessary,  and  expecting  to  be  fed  and  paid  at  the  pope's  ex- 
pense. It  was  not  by  such  a  body  that  Mahomet  could  be 
expelled  from  Constantinople.  If  the  Christian  sovereigns  had 
given  a  steady  and  sincere  co-operation,  the  contest  would 
still  have  been  arduous  and  uncertain.  In  the  early  crusades 
tlie  superiority  of  arms,  of  skill,  and  even  of  discipline,  had 
been  uniformly  on  the  side  of  Europe.  But  the  present  cir- 
cumstances were  far  from  similar.  An  Institution,  begun  by 
the  first  and  perfected  by  the  second  Amurath,  had  given  to 
the  Turkish  armies  what  their  enemies  still  j_wanted,  military 
subordination  and  veteran  experience.  Aware,  as  it  seems, 
of  the  real  superiority  of  Europeans  in  war,  these  sultans  se- 
lected the  stoutest  youths  from  their  Rulgarian,  Servian,  or 
Albanian  captives,  who  were  educated  in  habits  of  martial  dis- 
ctpliner  and  formed  into  a  regular  force  with  the  name  ol 
Janizaries.  After  conquest  had  put  an  end  to  personal  cap- 
tivity, a  tax  of  every  fifth  male  child  was  raised  upon  the 
Christi.in  popidation  for  the  same  purpose.    The  arm  of  Eu- 
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rope  was  thus  turned  upon  herseH;  and  the  western  nations 
must  have  contended  with  troops  of  hereditary  robustness  and 
intrepidity,  whose  emulous  enthusiasm  for  the  country  that 
had  adopted  them  was  controlled  by  habitual  obedience  to 
their  commanders.' 

Yet  forty  years  after  the  fall  of  Constantinople,  at  the  epoch 
of  Charles  VlII.'s  expedition  into  Itaiy,  the  just  apprehensions 
of  European  statesmen  niiglil  have  gradually  subsided.  Ex- 
cept the  Morea,  Negropoot,  and  a  few  other  unimportant  con- 
quests, no  real  progress  had  been  made  by  the  Ottomans. 
Mahomet  II.  had  been  kept  at  bay  by  the  Hungarians ;  he  had 
been  repulsed  with  some  ignominy  by  the  knights  of  St.  John 
from  the  island  of  Rhodes.  A  petty  chieftain  defied  this  mighty 
conqueror  for  twenty  years  in  the  mountains  of  Epims;  and 
the  persevering  courage  of  his  desultory  warfare  with  such 
trifling  resources,  and  so  little  prospect  of  ultimate  success, 
may  justify  the  exaggerated  admiration  with  which  his  con- 
temporaries honored  the  name  of  Scanderbeg.  Once  only 
the  crescent  was  displayed  on  the  Calabrian  coast ;  but  the  city 
of  Otranto  remained  but  a  year  in  the  possession  of  Mahomet. 
On  his  death  a  disputed  succession  involved  his  children  in 
civil  war.  \.\.v.  1480.]  Bajazet,  the  eldest,  obtained  the  vic- 
tory ;  but  his  rival  brother  Ztzim  fled  to  Rhodes,  from  whence 
he  was  removed  to  France,  and  afterwards  to  Rome.  Appre- 
hensions of  this  exiled  prince  seem  to  have  dictated  a  pacific 
policy  to  the  reigning  suhan,  whose  character  did  not  possess 
the  usual  energy  of  Ottoman  sovereigns. 
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PART  I. 

Wealth  of  the  Oergy — its  Source* — Encroachments  on  EcclciiaiiHcal 
Property — ihcir  Jurisdiction — nrbiirative — cocrcjvc — their  pnliticit 
Power — Supremacy  of  the  Crown — Charlemagne — Change  after  his 
Death,  and  Encroachments  of  the  Church  in  the  ninth  Century — 
I'rimacy  of  the  Sec  o(  Rome — its  early  Stage — Gregory  I. — Council 
of  Frankfort — false  Dccreuls — Progress  of  Papal  Asithority — Effects 
of  Excommunication — Lothairc — State  of  the  Church  in  the  tctiih 
Century — Marriage  ol  Friesis — Simony — Episcopal  Elcclions — Im- 
perial Authority  over  the  Popes — Disputes  concerning  Investitures — 
Gregory  VII.  and  Henry  IV. — Concordat  ol  Calixtus — Election  by 
Chapters — general  System  ol  Gregory  VIL — Progress  of  Papal  Usur- 
pations in  the  twelfth  Century — Innocent  III. — his  Character  and 
Schemes. 

At  the  irruption  of  the  nort!«m  invaders  into  the  Roman 
empire  they  (oimd  the  clcrfjy  already  endowed  with  extensive 
possessions.  Besides  the  spontaneous  oblations  upon  which 
the  ministers  of  the  Cliristian  chtirch  had  originally  subsisted, 
they  had  obtained,  even  under  the  pagan  emperors,  by  conceal- 
ment or  connivance — for  tlie  Roman  law  thd  not  permit  a 
tenure  of  lands  in  mortmain— certain  immovable  estates,  the 
revenues  of  which  were  applicable  to  their  own  maintenance 
and  that  of  the  poor.o  These  indeed  were  precarious  and 
liable  to  confiscation  in  times  of  persecution.  But  it  was  among 
the  5rst  cITects  of  the  conversion  of  Constantinc  to  give  not 
only  a  security,  but  a  legal  sanction,  to  the  territorial  acquisi- 
tions of  the  church.  The  edict  of  Milan,  in  313.  recognizes  the 
actual  estates  of  ecclesiastical  corporations.^  Another,  pub- 
lished in  321,  grants  to  all  the  subjects  of  the  empire  the  power 
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of  bequeathing  ihdr  property  to  the  church.c  His  own  Hber- 
ality  and  that  of  his  successors  set  an  example  which  did  not 
want  imitators.  Passing  rapidly  from  a  condition  of  distress 
and  persecution  to  the  summit  of  prosperity,  the  church  de- 
generated as  rapidly  from  her  ancient  purity,  and  forfeited  the 
respect  of  future  ages  in  the  same  proportion  as  she  acquired 
the  bhnd  veneration  of  her  own.  Covetousness,  especially, 
became  almost  a  characteristic  vice.  Valcntiman  I.,  in  370, 
prohibited  the  clergy  from  receiving  the  bequests  of  womeiv— 
a  modification  more  discreditable  than  any  general  law  could 
have  been.  And  several  of  the  fathers  severely  reprobate  the 
prevailing  avidity  of  tlieir  contemporaries.*' 

The  devotion  of  the  conquering  nations,  as  it  was  still  less 
enlightened  than  that  of  the  subjects  of  the  empire,  so  was  it 
still  more  munificent.  They  left  indeed  the  worship  of  Hesus 
and  Taranis  in  their  forests ;  but  they  retained  the  elementary 
principles  of  that  and  of  all  barbarous  idolatry,  a  superstitious 
reverence  for  the  priesthood,  a  credulity  that  seemed  to  invite 
imposture,  and  a  confidence  in  tlie  eAicacy  of  gifts  to  expatiate 
ofTences.  Of  this  temper  it  is  undeniable  that  the  ministers  of 
religion,  influenced  probably  not  so  much  by  personal  covet- 
ousness as  by  zeal  for  the  interests  of  their  order,  took  advan- 
tage. Many  of  the  peculiar  and  prominent  characteristics  in 
the  faith  and  discipline  of  those  ages  appear  to  have  been  either 
introduced  or  sedulously  promoted  for  the  purposes  of  sordid 
fraud.  To  those  purposes  conspired  the  veneration  for  relics, 
the  worship  of  images,  the  idolatry  of  saints  and  martjTS,  the 
religious  inviolability  of  sanctuaries,  the  consecration  of  ceme- 
teries, but,  above  all,  the  doctrine  of  purgatory  and  masses  for 
the  relief  of  the  dead.  A  creed  thus  contrived,  operating  upon 
Uie  minds  of  barbarians,  lavish  though  rapacious,  and  devout 
tliough  dissolute,  naturally  caused  a  torrent  of  opulence  to 
pour  in  upon  the  church.  Donations  of  land  were  continually 
made  to  the  bishops,  and,  in  still  more  ample  proportion,  to 
the  monastic  foundations.  These  had  not  been  very  numerous 
in  the  West  till  the  beginning  of  the  sixth  century,  when  Bene- 
dict established  his  celebrated  rute.f  A  more  remarkable 
show  of  piety,  a  more  absolute  seclusion  from  the  world,  forms 
more  impressive  and  edifying,  prayers  and  masses  more  con- 

<CiMinoae.  Tretiii*    on    Qencfiect,   c    B;     Fltury, 

i1b\d^  ubi  nipn;  F.  Paul,  c  &  Huiti^iDc  Diicoon  lur  I'UUt.  Ecdi^i 

4GiAiiaoa*.  L  IIL  c.  6;    L  tv.  «•  u;       uiliiue:  Muntoh,   UisMrt.  *$. 
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stantly  repeated,  gave  to  the  professed  in  these  instituUons  an 
advantage,  in  public  esteem,  over  the  secular  clcrg^y. 

The  ecclesiastical  hierarchy  never  received  any  territorial 
endowment  by  law,  either  under  the  Roman  empire  or  the 
kingdoms  erected  upon  its  ruins.  But  the  voluntary  munifi- 
cence of  princes,  as  well  as  their  subjects,  amply  supplied  the 
place  of  a  more  universal  provision.  Large  private  estates, 
or,  as  tliey  were  termed,  patrimonies,  not  only  within  their 
own  dioceses,  hut  sometimes  in  distant  countries,  sustained 
the  dignity  of  the  principal  sees,  and  especially  that  of  Romey 
The  French  monarchs  of  the  first  dynasty,  the  Carlovingian 
family  and  their  great  chief,  the  Saxon  line  of  emperors,  the 
kings  of  England  and  Leon,  set  hardly  any  bounds  to  their 
liberality,  as  numerous  charters  still  extant  In  diplomatic  col- 
lections attest.  Many  chtirches  possessed  seven  or  eight  thou- 
sand mansi ;  one  with  but  two  thousand  passed  for  only  in- 
ditTcrcntly  rich.s  But  it  must  be  remarked  that  many  of  these 
donations  are  of  lands  tmcultivaled  and  unax>propriated.  The 
monasteries  acquired  legitimate  riches  by  the  cuhure  of  these 
deserted  tracts  and  by  the  prudent  management  oi  their  rev- 
enues, which  were  less  exposed  to  the  ordinary  means  of  dissi- 
pation than  those  of  the  laity.A  Their  wealth,  continually 
accumulated,  enabled  them  to  become  the  regular  purctiascrs 
of  landed  estates,  especially  in  the  time  of  the  crusades,  when 
the  fiefs  of  the  nobility  were  constantly  in  the  market  for  sale 
or  mortgage." 

If  the  possessions  of  ecclesiastical  communities  had  all  been 
as  fairly  earned,  we  could  find  nothing  in  them  to  reprehend. 
But  other  sources  of  wealth  were  less  pure,  and  they  derived 
their  wealth  from  many  sources.  Those  who  entered  into  a 
monastery  threw  frequently  their  whole  estates  into  the  com- 
mon stock;  and  even  the  children  of  rich  parents  were  ex- 
pected to  make  a  donation  of  land  on  assuming  tlie  cowl. 
Some  gave  their  property  to  the  church  before  entering  on 
military  expeditions ;  gifts  were  made  by  some  to  take  effect 
after  their  lives,  and  bequests  by  many  in  the  terrors  of  disso- 
lution. Even  those  legacies  to  charitable  purposes,  which  the 
clergy  could  with  more  decency  and  speciousness  recommend. 


fSx.  Mtrc,  t.  i.  p.  iSti    Gtuuxm*.  L 
t  Sttmiili,  %■  ti.  p.  K^ 


k  Muratori,  Ditim,  6i;  Du  C«b2«'>  v> 
E  rem  us. 

iH««r«ti,  Etui  lur  In  CroltadM,  p. 
lUt  Scbnudt,  L  ili.  p.  an- 
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and  of  which  Uw  administraiion  was  generally  confined  to 
them,  were  freijDenUy  applied  to  their  own  beoefiU  They 
failed  not,  above  all,  to  inculcate  upon  the  »-caUhy  sinner  that 
oo  atonement  could  be  so  acccpuble  to  Heaven  as  liberal  pres- 
ents to  its  earthly  delegates.^  To  die  without  allotting  a  por- 
tion of  woHdly  wealth  to  pious  uses  was  accounted  almost  like 
suidde,  or  a  refusal  of  the  last  sacraments;  and  hence  intes- 
tacy passed  for  a  sort  of  fraud  upon  tlie  church,  which  she 
punished  by  talcing  the  administration  of  the  deceased's  effects 
into  her  own  hands.  This,  however,  was  peculiar  to  England, 
and  seems  to  have  been  the  case  there  only  from  the  reign  of 
Henry  III.  to  that  of  Edward  HI.,  when  the  bishop  took  a 
portion  of  the  intestate's  personal  estate  for  the  advantage  of 
the  church  and  poor,  instead  of  distributing  it  among  his  next 
of  kinJ  The  canonical  penances  imposed  upon  repentant  of- 
fenders, extravagantly  severe  in  themselves,  were  commuted 
ior  money  or  for  immovable  possessions — a  fertile  though 
scandalous  source  of  monastic  wealth,  whidi  the  popes  after- 
wards diverted  into  their  own  coffers  by  the  usage  of  dispen- 
sations and  indulgences.""  The  church  lands  enjoyed  an  im- 
munity from  taxes,  though  not  in  general  from  military  service, 
when  of  a  feudal  tenure.n  Itut  their  tenure  was  frequently  in 
what  was  called  frankalmoign,  without  any  obligation  of  ser- 
vice. Hence  it  became  a  customary  fraud  of  lay  proprietors 
to  grant  estates  to  the  church,  which  they  received  again  by 
way  of  fief  or  lease,  exempted  from  public  burdens.  And,  as 
if  all  these  means  of  accumulating  what  they  could  not  tegiti- 


/   IV(ai&  neri*  VMtntihmt  diti  eat  fo- 
mHu,  vt  bxrediiaila  pt>rti»  In  paoiMtvt 

•t  «g«iuM  difpcTfcrd  ut ;  »cd  Kiiaim 
HdettK  qooqiH  )■>  pmrtnm  mttum 
vaacniBl,  tlque  imciucz  kcqUi  mens 
creditt  CM  proclirior  in  tai  luiun  fui*- 
m;  qaiex  re  pincjiai  ilUium  pttrimi^ 
nhiiB  rrnit.  Itomit  tplKopl  ipil  tn 
rvn  ■■■!»  cjoitnodi  coniuriudiiiem  iiv- 
urduMi  eoovencbiBt:  ■<  tribntuiB  rvA- 
alt.  odimI  ajHca  |]ii  morii  fuit.  Mur»> 
tort,  AntiqiihstM  liilix.  t,  v.  Diti«rt.  67. 
k  lluraUMt,  Diiscrt.  67  (Anitquit. 
lull*,  t.  V.  p.  loii),  hai  pfci«rrcd  ■ 
euikHi)  chulcr  ol  wi  luluin  count,  «tM> 
dcctwM  (hat.  Fimck  witb  rcBoetioiu 
npoM  hii  dnfut  stitc.  be  had  taken  cobd. 
ul  with  crruln  rcUgloui  how  be  c«uld 
atone  (or  hii  oScncct.  Actr^ta  cnnailio 
•b  ill,  cxe<pio  si  rtnuiKiarc  sxculo  poa- 

Mm,   DutliiTn   r^nt^   mrlLiis    inter   elevmo* 

ainarum  vinutea.  Quim  ai  da  proprila 
•tif^*  «u1>Maaiit*  in  moiMiteriuin  c«ftoe> 
defcm.  Mic  cMaaiatn  ab  iia  llbenttr. 
ct  ardaoiiiilmo  anino  ego  aocepi. 


ISaldro,    »oL    HI,    n.    t6^;     Trnat't 
ConiUtuKMiB,    vol.   (a. 
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_    ..    .   .     BUefc- 

Btonc,  rol.  ii.  chap.  3a.  In  France  ili« 
lard  ol  the  fief  treaty  to  bav«  taken  the 
whtile  »poil.     Du  Cance,  v,  Iqtcstatua- 

m  Mancori,  Diiatrt.  (B. 

■  ralgnrc  bai  ihoiin  lltat  lh«  Aa|)> 
Saxon  cltrey  wtrt  not  exempt,  ortcpo- 
alljr  01  Itin,  trom  ih«  Iriiu;^  wcrMiMr 
impoied  00  all  allodial  i>n>pr!rtor*.  Tbef 
were  bettcf  treated  an  tl<«  Conlinant: 
and  BonifaM  cxclaitna  that  in  no  part 
of  the  world  vai  luch  •crriiuitg  impoatd 
on  tbc  cfanrch  ai  amrnK  the  Eacliih. 
Engli^  Coiniii(>nwcs)l)i,  1.  ijtL  Bui 
when  ire  look  at  the  charters  collected 
In  KvoiMc'a  Codei  Diptomatieua  (moat 
or  nearly  all  of  ihcm  in  favor  ol  lbs 
chnrch)  vc  ihall  hardly  Thfnk  they  wm 
ill  oft,  thouEb  Ihcy  miitlit  be  forced 
aomeliRic*  to  rpjulr  s  bridce  or  send 
their  tcnanti  atcxn^t  the  l>snca 
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Ptttcly  CBJoir  were  InsaKicstc  dc  BmuB 
knowMogc  oi  wntiDiu  to  Qw  piu  post  tMworffBgtiitMfcn  tn  their 
own  ikvOi,  whicli  uiglil  uslj  mpose  i^on  m  tgoocuit  iijc. 
ance  k  haa  igquired  a  prcaKar  ■eJence  lo  dcteel  thcmai  aaod- 
crn  times.  Sodi  ofadtj  mu^  seen  mcrwlftle  is  men  cnl 
off  it€tm  the  panmis  erf  tife  and  the  hope  of  posterity.  H  we 
did  not  bcfaoid  every  day  die  nnreana^kDcn  ol  avarice  and 
the  feiTor  of  proiesnoail  altachincnUL* 

As  an  additional  source  of  rrrenoe,  asd  in  iinitatioa  of  the 
Jewish  law,  the  f»ymatt  of  tiAes  was  remmmended  or  cn- 
joiiied.  These,  howerer.  were  not  appficaMe  at  frsi  to  the 
naintcoaace  of  a  rcEident  der^.  I^rodiial  drriskms,  as  th«y 
itow  exift.  did  not  take  place,  at  least  in  some  countries,  till 
several  centuries  after  the  establishment  of  Christianity^  The 
rural  cborcfaes,  erected  soccenmly  as  the  necessities  of  a  con- 
gregation required,  or  the  piety  of  a  landlord  suggested,  were 
in  bet  a  sort  of  chapels  dependent  on  the  cathedral,  and  served 
by  itinerant  ministers  at  tlie  bishop's  discretion.*  The  bishop 
himself  received  the  tithes,  and  apportioned  thctn  as  he  thought 
fit  A  capitulary  of  Charlemagne,  however,  regulates  their 
division  into  three  parts ;  one  for  the  bishop  and  his  clergy, 
a  sccund  for  the  poor,  and  a  third  for  the  support  of  the  fabric 
of  the  church.**  Some  of  the  rural  cliurches  obtained  by  epis- 
copal concessions  th«  privileges  of  baptism  and  burial,  which 


»  Uaratori's  «<lli,  Cnh.  umI  mh  Di»- 
Mstados*  •■  atm  AmiqiriiiM  of  I13I7 
kive  tamttbcd  tbt  fwtecfp*)  BaWritlt  at 
anr  leii.  wMi  Ftdw*  Ptal't  TratlM  on 
Brntlicr*.  ci[>ccialt)>  chagii.  ig  •ad  J(i> 
CwiRM*«,  loc.  rii.  and  I.  tt.  cm;  L  *, 
C  Oi  L  s.  c.  I*.    Schmidt.  UuL  dca  ADc- 

mMd*.  t  t  t  j»;  HA  *fc.**  •**'  *- 
i».  i«.  9U.  Firan'.  ITL  InaooBr*  mk 
rHlft.  E«Uf.  on  Cute  y<x.  Pre- 
aria. 

f  Muratori.  Di«*wt.  74.  tni  F1«W7. 
Iitttitiilioni  as  Ilririt  (cclisMatime.  b 
I.  p.   161I.  r«f«T  Die  origiri  of  MRIBCa  lO 

llic  fmtrtti  craiurT:  but  thu  nnnl  b« 
limiiM  To  tbe  inon  popqloita  fttX  ol  Hit 

q  The««  were  not  •twsr*  ItinenM; 
CMnmouly.  ncrhap*.  thrf  rtrc  dcv<Ti4- 
■Mt  o4  ihe  Icrrl.  ap^nicd  hy  ibe  bi*li- 
Op  on  bis  DoniiiutK>Ti.~Lehiim>u,  la- 
■titDi.    CxrottnKi*  ">!»*.     p-     5 J*,     who 

Si>o1c»  a  eapMulair  of  ihe  Ernprror  Lo- 
i^r«  ID  sis.  **  De  etetici*  vero  laiC0- 
ram,  made  non  no  Hi  (otuid  conc|u«i  «j> 
dwntnr.  eo  quod  (^otdam  e^Mojit  a4 
Mnm  prccca  nolint  in  ccdciiia  niii  coa, 
runi  uftlet  tint,  erdituirc.  vitum  nobis 
fttit.  ut  .  .  .  .  ct  mm  oitiEsI*  irl  ralionc 
ntik*  et  idonei  elinntnr;  ct  >)  laicna  Ido- 
nlUcnHiuc  clcticutn  oblulcril  nulla 


mallbct  oecMhme  tb  ^l*eepo  alae  n- 
TMM*  tefta  reTi«lIiin(:  tt  «i  icjicwadm 
•K,  proiKCT  acaadAhim  vinadnm  vridtnri 
ntioo*  jMaifamtur."  Another  capiti*- 
hwT  oi  Cbarfa  the  fi*1<I.  In  K«.  forbid* 
ih«  misblifbflivsi  ">(  pr**rt»  i«  ibo 
cbmbc*  ol  fumn*.  or  Itx-ir  cteclinn 
witbovt  lh«  buhop'i  rostnit :— *' Tlv  hi* 
qui  sine  potuema  episcoipi  |)r<-*h»l«i>« 
la  cvdnlU  rwis  e^fxtilwaTit.  trl  dr  c^ 
deaai*  4c|wiunt."  Thus  Ihe  cbnrthN 
■re  rceo«iiu«d  s»  ihe  property  ol  th« 
lord:  >Bd  th«  pariah  majr  be  e^MtiAtnd 
H  «fi  cMsblhfccd  dfvMoa.  ■!  Imm  tvtt 
camnkonlr,  to  r«rtr  M  the  CwWriMian 
enoirc.  1  do  not  bjr  aaj  wiMn*  dvfly 
thai  it  w«a  partUHy  known  in  Frai»c« 
b«<OT«  that  line. 

Guitot  rMkmi  lh«  pMroMr*  ol 
chnrehn  by  th«  laiij'  antoni  Ihi  df 
cumManccf  which  diminithrd  or  t» 
Urded  «ccleaia*lical  power.  (Lc^vn  13.) 
It  may  have  b«cn  ao;    b«I  wtthnut  this 

Kliman  ihn*  woaM  ha»e  b«rn  Tcry 
r  piarUlt  ehorchr*.  It  Mpantod  in 
■ome  dcfTM  the  imeretl*  of  the  oretilar 
dcrnr  Irota  thoac  of  llic  blahofi*  and  Ihe 
reffulir*. 

r  Schmiilt,  t  ii.  p,  xA.  Thii  •rcnii  lo 
have  been  fuinid«il  on  »a  uxicat  ou*' 
on,  F.  Paul,  c  j. 
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were  accompanied  witli  a  fixed  share  of  tithes,  and  seem  to 
imply  the  residence  of  a  minister.  The  same  privileges  were 
gradually  extended  to  tlie  rest ;  and  thus  a  complete  parochial 
division  was  finally  established.  But  this  was  hardly  the  case 
in  England  till  near  the  time  of  the  conquest.* 

The  slow  and  gradual  manner  in  which  parochial  churches 
became  independent  appears  to  be  of  itself  a  sufficient  answer 
to  those  who  ascribe  a  great  antiquity  to  the  universal  payment 
of  tithes.  These  arc,  however,  more  direct  proofs  that  this 
species  of  ecclesiastical  property  was  acquired  not  only  by  de- 
grees but  with  considerable  opposition.  We  find  the  payment 
of  tithes  first  enjoined  by  the  canons  of  a  provincial  council 
in  France  near  the  end  of  the  sixth  century.  From  the  ninth 
to  the  end  of  the  twelfth,  or  even  later,  it  is  continually  enforced 
by  similar  authority. f  Father  Paul  remarks  that  most  of  the 
sermons  preached  about  the  eighth  century  inculcate  this  as 
a  duty,  and  even  seem  to  place  the  summit  of  Christian  per- 
fection in  its  performance."  This  reluctant  submission  of  the 
people  to  a  general  and  permanent  tribute  is  perfectly  con- 
sistent with  the  eagerness  displayed  by  them  in  accumulating 
voluntary  donations  upon  the  church.  Giarlemagne  was  the 
first  who  gave  the  confirmation  of  a  civil  statute  to  these 
ecclesiastical  injunctions ;  no  one  at  least  has,  so  far  as  I  know, 
adduced  any  earlier  law  for  the  payment  of  tithes  than  one  of 
his  capitularics.»  But  it  would  be  precipitate  to  infer  cither 
that  the  practice  had  not  already  gained  ground  to  a  consid- 
erable extent,  through  the  influence  of  ecclesiastical  authority, 
or,  on  the  other  hand,  that  it  liccamc  universal  in  consequence 
of  the  commands  of  Charlemagne.*^  In  the  subsequent  ages 
it  was  very  common  to  appropriate  tithes,  which  had  originally 
been  payable  to  the  bishop,  either  towards  the  support  of  par- 
ticular churches,  or,  according  to  the  prevalent  superstition. 


«CoIli«r'»    Ecclc>ia«tic*l    HiJlory.    p. 

1  Scldm'*   Hiatorj  at  TiClirs.   vol,   tii. 

E.  iio*.  «lit.  WLlktnf.  Tiilici  arc  Eaiil 
f  Giannonr  to  hart  bcrn  enforced  hy 
some  pipol  decreet  In  tlie  dxth  ccn- 
tnty.  I.  lii.  c.  6. 
uTTcBtite  on  Benefice*,  c.  t- 
f  Mably  (Ob*eT*ations  >ur  I'fliit.  Ae 
Fnnee.  t  I.  fa,  aj8  et  4j«»  hni.  with  te 
aurlable  raibnrM.  ■Iiackc-<1  I  lie  cur- 
rent ovinion  thai  Chart emnsnc  citib' 
liihed  the  l*ii»l  nbliKnli"!!  of  liibri, 
aed  denied  thai  any  of  hii  capiiuiaric* 
bcu    aucb    an     inlcipicUtioo.    Thoac 


which  he  miotc*  hare  inileed  •  UifFerent 
meaning;    uiil  he  hat  ovetlookcd  on  ex- 

ErcM  eiiactmenl  in  j^  fmiuaii  Capilu- 
iria.  I.  u  p.  tu)  which  aiimitii  of  no 
qucation:  and  T  believe  thai  theic  ai« 
oihefR  In  confitmatinn, 

u'Thc  Krant  ol  l^ChctwuEF  in  Bj5  has 
appeared  it>  come  amiquprie*  ihr  moH 
[ir"l«it>le  onitin  ■.'I  llic  (tneral  tijrlil  !•> 
tithri  m  Enslnti'l  INoTa  I.]  It  it  said 
by  Minna  that  lithea  were  nut  tcg«I!]f 
eiiiibhiJied  in  Camie  till  the  reign  o( 
Alt-.>n4o  X.  Eniaru  lobre  lea  Siete 
Partidaa,  c.  359. 
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to  monastic  foundations.'  These  arbitrary  consecrations, 
though  the  subject  of  complaint,  lasted,  by  a  sort  of  prescrip- 
tive right  of  the  landholder,  till  about  the  year  1200.  It  was 
nearly  at  the  same  time  that  the  obUgation  of  paying  tithes, 
which  had  been  originally  confined  to  those  called  predial, 
or  the  fruits  of  the  earth,  was  extended,  at  least  in  theory,  to 
every  species  of  profii,  and  to  the  wages  of  every  kind  of  labor jf 
Yet  there  were  many  hindrances  tliat  thwarted  ilic  clergy 
in  their  acquisition  of  opulence,  and  a  sort  of  reflux  that  set 
sometimes  very  strongly  against  them.  In  times  of  liarbarous 
violence  nothing  can  thoroughly  compensate  for  the  inferiority 
of  physical  strength  and  prowess.  The  ecclesiastical  history 
of  the  middle  ages  presents  one  long  contention  of  fraud  against 
robbery ;  of  acquisitions  made  by  the  church  through  such 
means  as  1  have  described,  and  torn  from  her  by  lawless  power. 
Those  very  men  who  in  the  hour  of  sickness  and  impending 
death  showered  the  gifts  of  expiatory  devotion  upon  her  altars, 
had  pas-sed  the  sunshine  of  their  lives  in  sacrilegious  plunder. 
Notwithstanding  the  frequent  Instances  of  extreme  reverence 
for  religious  institutions  among  the  nobility,  we  should  be 
deceived  in  supposing  this  to  be  their  general  character. 
Rapacity,  not  less  insatiable  than  that  of  the  abbots,  was  com- 
monly united  witli  a  daring  fierceness  tliat  the  abbots  could 
not  resist.*  In  every  country  we  find  continual  lamentation 
over  the  plunder  of  ecclesiastical  possessions.  Charles  Martel 
is  reproached  with  having  given  the  first  notorious  example 
of  such  spoliation.  It  was  not,  however,  commonly  practised 
by  sovereigns.  But  ihe  evil  was  not  the  less  universally  felt. 
The  parochial  tithes  especially,  as  the  hand  of  robbery  falls 
heaviest  upon  the  weak,  were  exposed  to  unlawful  seizure. 
In  the  tenth  and  eleventh  centuries  nothing  was  more  common 
than  to  sec  the  rcventies  of  benefices  in  the  hands  of  lay  im- 
propriators, who  employed  curates  at  the  cheapest  rate;    an 
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abuse  that  has  never  ceased  in  the  chiirch.«  Several  attempts 
were  made  to  restore  these  tithes;  but  even  Gregory  VII.  did 
not  venture  to  proceed  in  it;*  and  indeed  it  is  highly  prob- 
able that  they  might  be  held  in  some  instances  by  a  lawful 
titlc.f  Sometimes  the  property  of  monasteries  was  dilapidated 
by  corrupt  abbots,  whose  acts,  however  clandestine  and  un- 
lawhil,  it  was  not  easy  to  revoke.  And  both  the  bishops  and 
convents  were  obliged  to  invest  powerful  lay  protectors,  under 
tlie  name  of  advocates,  with  considerable  fiefs,  as  the  price  of 
their  assistance  against  depredators.  But  these  advocates 
became  too  often  themselves  the  spoilers,  and  oppressed  the 
helpless  ecclesiastics  for  whose  defence  tliey  Iiad  been  cn- 
gaged.rf 

If  it  had  not  been  for  these  drawbacks,  the  clergy  must,  one 
would  imagine,  have  almost  acquired  the  exclusive  property 
of  the  soil-  They  did  enjoy,  according  to  some  authorities, 
nearly  one-half  of  England,  and,  I  believe,  a  greater  proportion 
in  some  countries  of  Europe.'  They  had  reached,  perhaps, 
their  zenith  in  respect  of  territorial  property  about  the  con- 
clusion of  the  twelfth  century/  After  that  time  the  disposition 
to  enrich  the  clergy  by  pious  donations  grew  more  languid, 
and  was  put  under  certain  legal  restraints,  to  which  I  shall 
hereafter  advert ;  but  they  became  rather  more  secure  from 
forcible  usurpations. 

The  acquisitions  of  wealth  by  the  church  were  hardly  so  re- 
markable, and  scarcely  contributed  so  much  to  her  greatness, 
as  those  innovations  upon  the  ordinary  course  of  justice  which 
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fall  under  the  head  of  ecclesiastical  jurisdiction  and  immunity. 
It  is  liardly,  perhaps,  necessary  lo  caution  the  reader  that  riglits 
of  territorial  justice,  possessed  by  ecclesiastics  in  virtue  of  their 
fiefs,  are  by  no  means  included  in  this  description.  Episcopal 
jurisdiction,  properly  so  called,  may  be  considered  as  depend- 
ing upon  the  choice  of  litigant  parties,  upon  their  condition, 
and  upon  the  subject-matter  of  their  differences. 

I.  The  arbitrativc  authority  of  ecclesiastical  paslors,  if  not 
coeval  with  Chrisiiantiy,  grew  up  very  early  in  tlie  clutrcli.  and 
was  natural,  or  even  necessary,  to  an  insulated  and  persecuted 
society .^  Accustonie<l  lo  feel  a  sironp  aversion  to  the  imperial 
tribunals,  and  even  to  consider  a  recurrence  to  them  as  hardly 
consistent  with  ihcir  profession,  the  early  Christians  retained 
somewhat  of  a  similar  prejudice  even  after  the  establishment 
of  their  religion.  The  arbitration  of  their  bishops  still  seemed 
a  less  objectionable  mode  of  settling  differences.  And  (his 
arbitrativc  jurisdiction  was  powerfully  supported  by  a  law  of 
Constantine,  which  directed  llie  civil  magistrate  to  enforce 
the  execution  of  episcopal  awards.  Another  e<lict,  ascribed 
to  the  same  emperor,  and  annexed  to  the  Theodosian  code, 
extended  the  jurisdiction  of  the  bishops  to  all  causes  which 
either  party  chose  to  refer  to  il,  even  where  they  had  already 
connnenced  in  a  secular  court,  and  declared  the  bishop's  sen- 
tence not  subject  to  appeal.  This  edict  has  clearly  been  proved 
to  be  a  forgery.  It  is  evident,  by  a  novel  of  V'alcntinian  III., 
about  450,  that  the  church  had  still  no  jurisdiction  in  questions 
of  a  temporal  nature,  except  by  means  of  the  joint  reference 
of  contending  parties.  Some  expressions,  indeed,  used  by  the 
emperor,  seem  intended  to  repress  the  spirit  of  encroachment 
upon  the  civil  magistrates,  which  had  probably  begun  to  mani- 
fest itself.  Charlemagne,  indeed,  in  one  of  his  capitularies,  is 
said  by  some  modem  writers  to  have  repeated  all  tlie  absurd 
and  enormous  provisions  of  the  spurious  constitution  in  the 
Tlieodosian  code.''  But  tins  capitulary  is  erroneously  ascribed 
to  Charlemagne.  It  is  only  found  in  one  of  the  three  hooka 
subjoined  by  Benedict  Levita  to  the  four  books  of  capitularies 
collected  by  Ansegisus;  these  latter  relating  only  to  Charle- 
magne and  Louis,  but  the  others  comprehending  many  of  later 
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emperors  and  Icings.  And,  what  is  of  more  importance,  H 
seems  exceedingly  doubtful  whether  this  is  any  genuine  capit- 
ulary at  all.  It  is  not  referred  to  any  prince  by  name,  nor  is 
it  found  in  any  other  collection.  Certain  it  is  that  we  do  not 
find  the  church,  in  her  most  arrogant  temper,  asserting  the 
full  privileges  contained  in  this  capitulary.* 

2.  If  it  was  considered  almost  as  a  general  obligation  upon 
the  primitive  Christians  to  decide  their  civil  disputes  by  imcmal 
arbitration,  much  more  would  this  be  incumbent  npon  the 
clergy.  The  canons  of  several  councils,  in  the  fourth  and  fifth 
centuries,  sentence  a  bishop  or  priest  to  deposition,  who  should 
bring  any  suit,  civil  or  even  criminal,  before  a  secular  magis- 
trate. This  must,  it  should  appear,  be  confined  to  causes  where 
the  defendant  was  a  clerk ;  since  the  ecclesiastical  court  had 
hitherto  no  coercive  jurisdiction  over  the  laity.  It  was  not  so 
easy  to  induce  laymen,  in  their  suits  against  clerks,  to  prefer 
the  episcopal  tribunal.  The  emperors  were  not  at  all  dis- 
posed to  favor  this  species  of  encroachment  till  the  reign  of 
Justinian,  who  ordered  civil  suits  against  ecclesiastics  to  be 
carried  only  before  the  bishops.  Yet  this  was  accompanied 
by  a  provision  that  a  party  dissatisfied  with  the  sentence  might 
apply  to  Ihc  secular  magistrate,  not  as  an  appellant,  but  a 
co-ordinate  jurisdiction ;  for  if  different  judgments  were  given 
in  the  two  courts,  the  process  was  ultimately  referred  to  the 
emperorj  But  the  early  Merovingian  kings  adopted  the  ex- 
clusive jurisdiction  of  the  bishop  over  causes  wherein  clerks 
were  interested,  without  any  of  the  checks  which  Justinian 
had  i>ri>vided.  Many  laws  enacted  during  their  reigns,  and 
under  Charlemagne,  strictly  prohibit  the  temporal  magistrates 
from  entertaining  complaints  against  the  children  of  the  church. 

This  juristliction  over  the  civil  causes  of  clerks  was  not  im- 
mediately attended  with  an  i.'<|ually  exclusive  cognizance  of 
criminal  oflfences  imputed  to  them,  wherein  the  state  is  so 
deeply  interested,  and  the  church  could  inflict  so  inadc<iuate 
a  punishment.  Justinian  appears  to  have  reserved  such  of- 
fences for  trial  before  the  imperial  magistrate,  though  with 
a  material  provision  that  the  sentence  against  a  clerk  should 
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not  be  executed  witliout  the  consent  of  the  bishop  or  the  final 
decision  of  the  emperor.  The  bishop  is  not  expressly  invested 
witli  this  controlling  power  by  the  laws  of  the  Merovingians; 
but  they  enact  that  he  must  be  present  at  the  trial  of  one  of  his 
clerks;  which  probably  was  intended  to  declare  the  necessity 
of  his  concurrence  in  the  judgment.  The  episcopal  order  was 
indeed  absolutely  exempted  from  secular  jurisdiction  by  Jus- 
tinian ;  a  privilege  wliicli  ii  had  vainly  endeavored  to  establish 
under  the  earlier  emperors.  France  permitted  the  same  im- 
munity ;  Oiilperic,  one  of  the  most  arbitrary  of  her  kings, 
did  not  venture  to  charge  some  of  his  bishops  with  treason, 
except  before  a  council  of  their  brethren.  Finally,  Charle- 
magne seems  to  have  extended  to  the  whole  body  of  the  clergy 
an  absolute  exemption  from  the  judicial  authority  of  the  magis- 
trate.* 

3.  The  character  of  a  cause,  as  well  as  of  the  parties  engaged, 
might  bring  it  within  the  limits  of  ecclesiastical  jurisdiction. 
In  all  questions  simply  religious  the  church  had  an  original 
right  of  decision :  in  those  of  a  temporal  nature  the  civil 
magistrate  had.  by  the  imperial  constitution,  as  exclusive  an 
authority.'  Later  ages  witnessed  strange  innovations  in  this 
respect,  when  the  spiritual  courts  usurped,  under  sophistical 
pretences,  almost  the  whole  administration  of  justice.  But 
these  encroachments  were  not.  I  apprehend,  very  striking  till 
the  twelfth  century ;  and  as  about  the  same  time  measures, 
more  or  less  vigorous  and  successful,  began  to  be  adopted  in 
order  to  restrain  them,  I  shall  defer  this  part  of  the  subject 
lor  the  present. 

In  this  sketch  of  the  riches  and  jurisdiction  of  the  hierarchy 
I  may  seem  to  have  implied  ilieir  political  influence,  which  is 
naturally  connected  with  the  two  former.  They  possessed, 
however,  more  direct  means  of  acquiring  temporal  power. 
Even  imdcr  the  Roman  emperors  they  had  foiind  their  road 
into  palaces;  they  were  sometimes  ministers,  more  often  secret 
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counsellors,  always  necessary  but  formidable  allies,  whose  sup- 
port was  to  be  conciliaiecl,  and  interference  to  be  respected. 
But  they  assumed  a  far  more  decided  intktcncc  over  the  new 
kingdoms  ol  the  West.  Tliey  were  entitled,  in  the  first  place, 
by  the  nature  of  those  free  govennuents,  lo  a  privilege  un- 
known under  the  imperial  despotism,  that  of  assisting  in  the 
deliberative  assemblies  of  the  nation.  Councils  of  bishops,  such 
as  had  been  convoked  by  Constantinc  and  his  successors,  were 
limited  in  their  functions  to  decisions  of  faith  or  canons  of 
ecclesiastical  discipline.  But  the  nortlicm  nations  did  not  so 
well  preserve  the  distinction  between  secular  and  spiritual  legis- 
lation. The  laity  seldom,  perhaps,  gave  their  suffrage  to  the 
canons  of  the  church;  but  the  church  was  not  so  scrupulous 
as  to  trespassing  upon  the  province  of  the  laity.  Many  pro- 
visions arc  found  in  the  canuns  of  national  and  even  provincial 
councils  which  relate  to  the  temporal  constitution  of  the  slate. 
Thus  one  held  at  Calcluith  (an  unknown  place  in  England), 
in  787,  enacted  that  none  but  legitimate  princes  should  be 
raised  to  the  throne,  and  not  such  as  were  engendered  in  adul- 
tery or  incest.  But  it  is  to  be  observed  that,  although  this 
synod  was  strictly  ecclesiastical,  being  simmioned  by  the  pope's 
legate,  yet  the  kings  of  Mercia  and  Northumberland,  with 
many  of  their  nobles,  confirmed  the  canons  by  their  signature. 
As  for  the  councils  held  under  the  Visigoth  kings  of  Spain 
during  the  seventh  century,  it  is  not  easy  to  determine  whether 
they  are  to  be  considered  as  ecclesiastical  or  temporal  assem- 
blies.m  No  kingdom  was  so  thoroughly  under  the  bondage 
of  the  hierarchy  of  Spain."  The  first  dynasty  of  France  seem 
to  have  kept  their  national  convention,  called  the  Field  of 
March,  more  distinct  from  merely  ecclesiastical  councils. 

The  bishops  acquired  and  retained  a  great  part  of  their  as- 
cendency by  a  verj*  respectable  instrument  of  power,  intellect- 
ual superiority.  As  they  alone  were  acquainted  with  the  art 
of  writing,  they  were  naturally  entrusted  with  political  cor- 
respondence, and  with  the  framing  of  the  laws.  As  they  alone 
knew  the  elements  of  a  few  sciences,  the  education  of  royal 
famihes  devolved  upon  them  as  a  necessar>'  duty.  In  the  fall 
of  Rome  their  inllucnce  upon  the  barbarians  wore  down  the 
asperities  of  conquest,  and  saved  the  provincials  half  the  shock 


m  Mariiu.  TeoHa  de  lu  CortcB,  t  L 
V-  9- 

m  Sec  idstnotcs  ut  ili<  tcmpunl  power 


of  th«  Spaniiti  biihop*  in  Flfury,  HiM. 
Rccl^i..  1.  vlii.  pp.  168.  39ii  t.  ix.  p.  6B, 


THE   MIDDLE  AGES 


87 


ol  that  tremendous  revolution,  As  captive  Greece  ts  said  to 
have  subdued  her  Roman  conqueror,  so  Rome,  in  her  own 
turn  of  sen'itude,  cast  the  fetters  of  a  moral  cajrtivity  upon  the 
fterce  invaders  of  the  north.  ChicHy  through  the  exertions 
of  the  bishops,  whose  ambition  may  be  forgiven  for  its  effects, 
her  religion,  her  language,  in  part  even  her  laws,  were  trans- 
planted into  tlie  courts  of  Paris  and  Toledo,  which  became  a 
cicpree  less  barbarous  by  imitation.^ 

Notwithstanding,  however,  the  great  authority  and  privi- 
leges of  the  church,  it  was  decidedly  subject  to  the  supremacy 
of  the  crown,  both  during  the  continuance  of  the  Western 
empire  and  after  its  subversion.  The  emperors  convoked,  reg- 
ulated, and  dissolved  universal  councils;  the  kings  of  France 
and  Spain  exercised  the  same  right  over  the  synods  of  their 
national  churches./i  The  Ostrogoth  kings  of  Italy  fixed  by 
their  edicts  the  limits  within  which  matrimony  was  prohibited 
on  account  of  consanguinity,  and  granted  dispensations  from 
thcni.3  Though  the  Roman  emperors  left  episcopal  elections 
to  the  clerg>'  and  people  of  the  diocese,  in  which  they  were 
followed  by  the  Ostrogoths  and  Lombards,  yet  they  often  in- 
terfered so  far  as  to  confirm  a  decision  or  to  determine  a  con- 
test. The  kings  of  France  went  further,  and  seem  to  have 
invariably  cither  nominated  the  bishops,  or,  what  was  nearly 
tantamount,  rccominended  their  own  candidate  to  the  electors. 

But  the  sovereign  who  maintained  with  the  greatest  vigor 
his  ecclesiastical  supremacy  was  Charlemagne.  Most  of  the 
capitularies  of  his  reign  relate  to  tlic  discipline  of  the  church ; 
principally  indeed  taken  from  the  ancient  canons,  but  not  the 
less  receiving  an  additional  sanction  from  his  authority .r  Some 
of  his  regulations,  which  appear  to  have  been  original,  are  such 
as  men  of  high  church  principles  would,  even  in  modern  times. 
deem  infringements  of  spiritual  independence :  that  no  legend 
of  doubtful  authority  should  be  read  in  the  churches,  but  only 
the  canonical  books,  and  that  no  saint  should  be  honored  whom 
the  whole  church  did  not  acknowledge.   These  were  not  passed 
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in  a  synod  of  bishops,  but  enjoined  by  the  sole  authoHty  of 
the  emperor,  who  seems  to  have  arrogated  a  legislative  power 
over  the  church  which  he  did  not  possess  in  temporal  affairs. 
Many  of  his  other  laws  relating  to  the  ecclesiastical  constitution 
are  enacted  in  a  general  council  of  the  lay  nobility  as  well  as 
of  prelates,  and  are  so  blended  with  those  of  a  secular  nature 
that  tlie  two  orders  may  appear  to  have  equally  consented 
to  the  whole.  His  father  Pepin,  indeed,  left  a  remarkable  prece- 
dent in  a  council  held  in  744,  where  the  Nicene  faith  is  declared 
to  be  established,  and  even  a  particular  heresy  condemned, 
with  tlie  consent  of  the  bishops  and  nobles.  But  whatever  share 
we  may  imagine  the  laity  in  general  to  have  had  in  such  mat- 
ters, Charlemagne  himself  did  not  consider  even  theological 
decisions  as  beyond  his  province;  and,  in  more  than  one  in- 
stance, manifested  a  deiermination  not  to  surrender  his  own 
judgment,  even  in  questions  of  that  nature,  to  any  ecclesiastical 
authority.^ 

This  part  of  Charlemagne's  conduct  is  duly  to  be  taken  into 
the  account  before  we  censure  his  vast  extension  of  ecclesias- 
tical privileges.  Nothing  was  more  remote  from  his  character 
than  the  bigotry  of  those  weak  princes  who  have  sufTered  the 
clergy  to  reign  under  their  names.  He  acted  upon  a  systematic 
plan  of  government,  conceived  by  his  own  conipreliensivc 
genius,  but  requiring  too  continual  an  application  of  similar 
talents  for  durable  execution.  It  was  the  error  of  a  superior 
mind,  zealous  for  religion  and  learning,  to  believe  that  men 
dedicated  to  the  functions  of  the  one,  and  possessing  what  re- 
mained of  the  other,  might,  through  strict  rules  of  discipline, 
enforced  by  the  constant  vigilance  of  the  sovereign,  become 
fit  instruments  to  reform  and  civilize  a  barbarous  empire.    Il 


/  Ch*r1ciii>Knc  had  mppart-atiy  de- 
viled an  rcclevlSBticnt  chc.irT.  wlikh 
wpttid  now  be  cfllUd  Entitian.  and  p«t- 
hsp*  no!  YCTjr  jhori  oi  (liit  of  Henry 
Vfll.    He   direct!   the   clergv   wbit   to 

f reach  in  lits  own  name,  otiu  uics  the 
Ttt  penoti  in  eccleiiftttical  CRnon*. 
Yet,  it  we  may  ;itil)fe  by  Itie  erent*.  the 
hinhopi  Ijjti  no  pan  of  their  pertnanetil 
11  lien licncy    in    Ihc    stnte   llirouth   Ihit 

inicTferpnce.  thoiiRh  coinpelkd  to  oe- 
;nuwle(]ue  the  Biiprrmacy  ui  ■  incal 
mind,^  67  a  vigorout  reprefilijn  of 
(bote  icciilar  prapeniiiio  which  wetc 
dUpiftvini;  thcniielve*  mnonff  the  su- 
jieiiiii  tlrriry.  hr  endeivoieJ  to  render 
their  m(^^Bl  inHucnet  inore  effective. 
TliJB.  himever.  could  not  be  acliirved  in 
the  ninth  century:  nor  could  it  hare 
been  bruujibt  abuut    by   any   cxlcnul 


power.  Ngr  wm  it  eoslljr  conriiteni 
wilh  the  eontimial  presence  of  the 
bithcpt  In  national  auembUet,  which 
had  become  c^^clltlaI  (o  the  polily  i>f 
hi*  D^e,  and  vith  which  he  ivDuld  not 
for  acvcnil  re&ioni  have  whoTIf  di>> 
p<n*rd.  Yet  it  appear*,  by  a  remarlc- 
abCe  capitiilarir  of  Sit,  thai  he  hnd  per> 
ceivcd  tflc  inconvenience  ol  sllowinit  the 
accuUr  and  jpiriliial  powers  lo  claih 
with  each  other;— Diieuti en ditm  cit  at- 
que  inTrricniendiiiTi  in  quantum  ae 
•plicopui  aut  abhai  rebut  aeeularfbut 
debaai  inncrere,  vcl  in  qnanium  comet, 
vtl  attet  laicna.  in  cccknlaiticA  ncirC-iB- 
But  aa  the  laity,  himtelf  eicepirtt,  had 
probably  interfered  very  Utile  in  church 
affaira,  ihla  capitulary  aeema  to  be  i» 
•irictire  ol  the  prclatci. 


THE  MIDDLE  AGES 


89 


was  the  error  of  a  magnanimous  spirit  to  judge  too  favorably 
of  human  nature,  and  to  presume  that  great  trusts  would  be 
fulfilled,  and  great  benefits  remembered. 

It  is  highly  probable,  indeed,  tliai  an  ambitious  hierarchy 
did  not  endure  without  rchictance  this  imperial  supremacy 
of  Charlemagne,  though  it  was  not  expedient  for  them  to  resist 
a  prince  so  formidable,  and  from  whom  they  had  so  much  to 
expect.  But  their  dissatisfaction  at  a  scheme  of  government 
incompatible  with  their  own  objects  of  perfect  independence 
produced  a  \Holent  recoil  under  Louis  the  Debonair,  who  at- 
tempted to  act  the  censor  of  ecclesiastical  abuses  with  as  much 
earnestness  as  his  father,  though  with  ver)'  inferior  qualifica- 
tions for  so  delicate  an  undertaking.  The  bishops  accordingly 
were  among'  the  chief  instigators  of  those  numerous  revolts 
of  his  children  which  harassed  this  emperor.  Tliey  set,  upon 
one  occasion,  the  first  example  of  a  usurpation  which  was  to 
become  very  dangerous  to  society — the  deposition  of  sover- 
eigns by  ecclesiastical  authority.  Louis,  a  prisoner  in  the 
iiands  of  his  enemies,  had  been  intimidated  enough  to  under- 
go a  public  penance ;  and  the  bishops  pretended  that,  accord- 
ing to  a  canon  of  the  church,  he  was  incapable  of  returning 
after^\'ards  to  a  secular  life  or  preserving  the  character  of 
sovereignty.'  Circumstances  enabled  him  to  retain  the  em- 
pire in  defiance  of  this  sentence ;  but  the  church  had  tasted 
the  pleasure  of  trampling  Upon  crowned  heads,  and  was  eager 
to  repeat  the  experiment.     Under  the  disjointed  and  feeble 
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administration  of  his  posterity  in  their  several  kingdoms,  the 
bishops  availed  themselves  of  more  than  one  opportunity  to 
exalt  their  temporal  power.  Those  weak  Carlovingian  princes, 
in  their  mutual  aiiiuiosilies,  encouraged  the  pretensions  of  a 
common  enemy.  Thus  Charles  the  Bald  and  Louis  of  Bavaria, 
having  driven  tlieir  brother  Lothaire  from  his  dominions,  held 
an  assembly  of  some  bishops,  who  adjudged  him  ^mworthy  to 
rci^,  and,  after  exacting  a  promise  from  the  two  allied  brothers 
to  govern  better  than  he  had  done,  penniited  and  commanded 
them  to  divide  his  territories."  After  concurring  in  this  un- 
precedented encroachment,  Charles  the  Bald  had  little  right 
to  complain  when,  some  years  afterwards,  an  assembly  of 
bishops  declared  himself  to  have  forfeited  his  crowti,  released 
his  subjects  from  their  alk-giancc,  and  transferred  his  kingdom 
to  Louis  of  Bavaria.  But,  in  truth,  he  did  not  pretend  to  deny 
the  principle  whicli  lie  had  contributed  to  maintain.  Even 
in  his  own  behalf  he  did  not  appeal  to  the  rights  of  sovereigns, 
and  of  the  nation  whom  they  represent.  "  No  one,"  says  this 
degenerate  grandson  of  Chark-magnc,  "  ought  to  have  de- 
graded me  from  the  throne  to  which  I  was  consecrated,  until 
at  least  I  had  been  beard  and  judged  by  tlie  bishops,  through 
whose  ministry  I  was  con.sccratcd.  who  are  called  the  thrones 
of  God,  in  which  God  sittcth,  and  by  whom  he  dispenses  his 
judgments:  to  whose  paternal  chastisement  1  was  willing  to 
submit,  and  do  still  submit  myself."  r 

These  passages  are  very  remarkable,  and  afford  a  decisive 
proof  that  the  power  obtained  by  national  churches,  through 
the  superstitious  prejudices  then  received,  and  a  train  of  favor- 
able circum.stances,  was  as  dangerous  to  civil  government  as 
the  subsequent  usurpations  of  the  Roman  pontiff,  against  which 
Protestant  writers  are  apt  too  exclusively  to  direct  their  ani- 
madversions. Voltaire.  I  think,  has  remarked  that  the  uinili 
century  was  the  age  of  the  bishops,  as  the  eleventh  and  twelfth 
were  of  the  popes.  It  seemed  as  if  Europe  was  about  to  pass  un- 
der as  absolute  a  domination  of  the  hierarchy  as  had  been  exer- 
cised by  the  priesthood  of  ancient  Egypt  or  the  Druids  of  Gaul. 
There  is  extant  a  remarkable  instrument  recording  the  election 
of  Boson  King  of  Aries,  by  which  the  bishops  alone  appear 
to  have  elevated  him  to  the  throne,  without  any  concurrence 
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of  the  nobility.w  But  it  is  inconceivable  that  such  could  have 
really  been  the  case ;  and  if  the  instnimcnt  is  genuine,  we  must 
suppose  it  to  have  been  framed  in  order  to  countenance  future 
pretensions.  Kor  the  clergy,  by  their  exchisive  knowledge  of 
Latin,  had  it  in  their  power  to  mould  the  language  of  pubhc 
documents  for  their  own  puri>oses ;  a  circumstance  which 
should  be  cautiously  kept  in  mind  when  we  peruse  instru- 
ments drawn  up  during  the  dark  ages. 

It  was  with  an  egual  defiance  of  notorious  truth  that  the 
Bishop  of  Winchester,  presiding  as  papal  legate  at  an  assembly 
of  the  clergy  in  1141,  during  the  civil  war  of  Stephen  and 
Matilda,  asserted  the  right  of  electing  a  king  of  England  to 
appertain  principally  to  that  order;  and,  by  virtue  of  this  un- 
precedented claim,  raised  Matilda  to  the  throne.'  England, 
indeed,  has  been  obsequious,  beyond  most  other  countries,  to 
the  arrogance  of  her  hierarchy ;  especially  during  the  Anglo- 
Saxon  period,  when  the  nation  was  sunk  in  ignorance  and 
effeminate  superstition.  Everyone  knows  the  story  of  King 
Edwy  in  some  form  or  other,  though  I  believe  it  impossible 
to  ascertain  the  real  circumstances  of  that  controverted  anec- 
dole.y  But,  upon  the  supjjosition  least  favorable  to  the  king, 
the  behavior  of  Archbishops  Odo  and  Diinstan  was  an  intoler- 
able outrage  of  spiritual  tyranny. 

But  while  the  prelates  of  these  nations,  each  within  his  re- 
spective sphere,  were  prosecuting  their  system  of  encroach- 
ment upon  liie  laity,  a  new  scheme  was  secretly  forming  within 
the  bosom  of  the  church,  to  enthrall  both  that  and  the  temporal 
governments  of  the  world  under  an  ecclesiastical  monarch. 
Long  lieforc  the  earliest  epoch  that  can  be  fixed  for  modem 
historj'.  and.  indeed,  to  s{ieak  fairly,  almost  as  far  back  as 
ecclesiastical  testimonies  can  carry  us.  the  bishops  of  Rome 
had  been  venerated  as  first  in  rank  among  the  rulers  of  the 
church.  The  nature  of  this  primacy  is  doubtless  a  very  con- 
troverted subject.  It  is,  however,  reduced  by  some  moderate 
Catholics  to  little  more  tlian  a  precedency  attached  to  the  sec 
of  Rome  in  consequence  of  its  foundation  by  the  chief  of  the 
apostles,  as  well  as  the  dignity  of  the  imperial  city.*    A  sort 
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frimacy   urir   inilicalFtl    tir    Valcfttinlan 
II.,  a  great  favuie*  of  thai  see,   in  a 
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of  general  superinlenrlence  was  admitted  as  an  attribute  of 
litis  primacy,  so  ihat  the  bishops  of  Rome  were  entitled,  and 
indeed  bound,  to  remonstrate,  when  any  error  or  irregularity 
came  to  their  knowledge,  especially  in  the  western  churcties, 
a  greater  part  of  which  had  been  planted  by  them,  and  were 
connected,  as  it  were  by  filiation,  with  the  common  capital  of 
the  Roman  empire  and  of  Christendom.a  Various  causes  had 
a  lendency  to  prevent  the  bishops  of  Rome  from  augmenting 
their  authority  in  the  East,  and  even  to  diminish  that  whicli 
they  had  occasionally  exercised ;  the  institution  of  patriarchs 
at  Antioch,  Alexandria,  and  afterwards  at  Constantinople,  with 
extensive  rights  of  jurisdiction;  the  difference  of  rituals  and 
discipline;  but,  above  all.  the  many  disgusts  taken  by  the 
Greeks,  which  ultimately  produced  an  irreparable  schism  be- 
tween the  two  churches  in  the  ninth  century.  Rtil  within  the 
paJe  of  the  1-atin  church  every  succeeding  age  enhanced  the 
power  and  dignity  of  the  Roman  sec.  By  the  constitution  of 
the  church,  such  at  least  as  it  became  in  the  fourth  century, 
its  divisions  being  arranged  in  conformity  to  those  of  ihe  em- 
pire, every  province  ought  to  have  its  metropolitan,  and  every 
vicariate  its  ecclesiastical  exarch  or  primate.  The  llishap  of 
Rome  presided,  in  Ihe  latter  capacity,  over  the  Roman  vicariate, 
comprehending  southern  Italy,  and  the  three  chief  Mediterra- 
nean islands.  But  as  it  happened,  none  of  the  ten  provinces 
forming  this  division  had  any  metropolitan ;  so  that  tlie  popes 
exercised  all  metropolltical  functions  within  them,  such  as  the 
consecration  of  bishops,  the  convocation  of  synods,  the  ulti- 
mate decision  of  appeals,  and  many  other  sorts  of  authority. 
These  provinces  arc  sometimes  callc*!  the  Roman  patriarchate; 
the  bishops  of  Rome  having  always  been  reckoned  one,  gener- 
ally indeed  the  first,  of  the  patriarchs ;  each  of  whom  was  at  the 


Bovd  of  the  ytM  m:  Cum  izitur  a<Ait 
tpOlTnllcv  prltnalum  H.   fvttl  mcrlluni, 

SQi  est  iirinceui  uctrdoinlis  coronx  et 
omanar  d!BRit>i  civilMli,  Mcni  ctlim 
tynodi  firmiivtl  auctorita*.  The  lait 
«i->r<U  oltiiile  lo  tliF  *iiTli  caciiLin  ol  lh« 
Niccac   council,    triiich    cttaTiliilieii    or 

rrcoisnii**    iH*    li»lrwr(rli:il     «iiiTiT":iry, 

in  tncir  re*pMtiTe  dUiricU.  o{  the 
rlmri'ltc*  nf  Rf'Rie.  Aniioch.  onil  Alrt- 
nndtia.  Dr  Mare^,  ile  Ci^nrordnniiA 
Snretiloiil  «t  Impmi.  1.  1.  e.  8.  Al  a 
murh  cutler  perKMl.  Jrcwcit*  rather 
vnciirly.  and  Cr^iHan  more  potiiively, 
ailmit,  or  nltirr  ai>crt.  Ibe  primacy  nl 
(he  vhurrli  d  Rume.  «Iik1'  i!'e  '»tt»r 
aeefTis  ercn  lo  liare  mtiti'lctrO  a*  a  kin4 
of  centre  o(  Catbolic  unii)'.  ib«u]{h  he 


rcaiJied  every  attrmpt  of  that  church  lo 
Btr»gale  a  conlrolling  nowcr. — See  liie 
treatise    De    Uniiale    Eccletix.    [iSiS] 

[^7oIK  rit.i 

ii  Dupin.  De  Antique  EccteiUe  Diitci' 
pllni,  p.  io6  el  t-rnn. ;  ItiMoira  do  Driiii 
nuhlie  ccci^iiaMique  t'rtmcoia,  p.  t^. 
The  oplninn  ol  ihr  K»tnan  >«•'■  »upr«m- 
•ey,  Inourh  npriarcntly  rather  a  vBitue 
anil  gencfal  efiiUin,  a*  it  iliU  eonlinuF* 
in  ihose  Caiholici  who  deny  il»  infalii 
bilitr,  accma  to  ha**  prerailcd  \'tty 
mncli  in  the  fourlh  ccnluty.  FWry 
brinica  reniarkable  proof*  of  Ihi*  truni 
the  wrilincB  of  Sncrnlca.  Sniumrn.  Ani' 
mianui  Marceilinu*,  aad  OpCaliis. 
Ili*i.  Ecclet-.  t.  iii.  pp.  O*.  jm  449;  t  >r. 
p.  aa?. 
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head  of  all  the  metropolitans  within  his  limits,  but  without 
cxcrcisiug  those  privileges  which  by  the  ecclesiastical  consti- 
tution appertained  to  the  latter.  Though  the  Roman  patri- 
archate, properly  so  called,  was  comparatively  very  small  in 
extent,  it  gave  its  chief,  ior  the  reason  mentioned,  advantages 
in  point  of  authority  which  the  others  did  not  possess.fr 

i  may  perhaps  appear  to  have  noticed  circumstances  inter- 
esting only  to  ecclesiastical  scholars.  But  it  is  important  to 
apprehend  this  distinction  of  the  patriarchate  from  the  primacy 
of  Rome,  because  it  was  by  extending  the  boundaries  of  the 
former,  and  by  api)lying  the  maxims  of  her  administration  in 
the  south  of  Italy  to  alt  the  western  churches,  that  she  accom- 
plislied  the  6rst  object  of  her  scheme  of  usurpation,  in  subvert- 
ing the  provincial  system  of  government  under  the  metropoli- 
tans. Their  first  encroachment  of  tliis  kind  was  in  the  province 
of  lllyricum,  which  they  annexed  in  a  manner  to  their  own 
patriarchate,  by  not  permitting  any  bishops  to  be  consecrated 
without  their  consent/  This  was  before  the  end  of  the  fourth 
century.  Their  subsequent  advances  were,  however,  verj-  grad- 
luL  About  the  middle  of  the  sixth  century  we  find  thetii  con- 
firming the  elections  of  archbishops  of  Milan-ii  They  came  by 
degrees  to  exercise,  though  not  always  successfully,  and  sel- 
dom without  opposition,  an  appellant  jurisdiction  over  the 
causes  of  bishops  deposed  or  censured  in  provincial  synods. 
This,  indeed,  had  been  granted,  if  we  believe  the  fact,  by  the 
canons  of  a  very  early  council,  that  of  Sardica,  in  347.  so  far 
as  to  permit  the  pope  to  order  a  revision  of  the  process,  but 
not  to  annul  the  sentence/    Valentinian  III.,  influenced  by 


t  Dapin,  TV  Anilqul  Rcclcn.  Ditcl- 
plini,  pi.  30.  etc;  (iiannonc.  lit.  di  Na- 
poli,  I.  ii.  c.  8;  I.  Hi,  c.  i^ ',  Rr  Muca,  I.  i. 
€.  t  «*  alibi.  There  ;■  tnmc  diMsrc*- 
HHOI  Mnnng  iheae  wrilm  ii  In  ih*  <»• 
ic-nl  of  Ihe  Roman  pauicrchalc,  which 
»iiiii(  atiiiiiicv  111  luvc  ri'rn  nl  lirkl  cani- 
inthcadci]  *II  ihc  w«iiem  churches, 
l1-'>U(|li  thty  Nilmit  that,  in  a  bkhc  pat- 
ticnlnr  ua>«.  it  was  eonSncd  to  the 
viraiiiit*  ol  ttooic. 

<  Dugiin.  p.  661  ri«ury,  Iliil.  Ecclti., 
U  » .  p.  3JJ.  The  eccl*«ia«llc»1  province 
ol  llfiTicuin  included  Maced'Snu.  Siri' 
ciiin,  Uie  aulhoi  <i(  itii*  encroach  men  I, 
teem  lo  have  been  one  i>[  the  fini 
uiurpcn.  In  n  Icltir  in  the  Spinikh 
bi^ope  (A.D.  m)  he  nalt<  his  awn  a«i- 
thartt;  vwf  hiitlily.    Oi-  Mnica,  L  L  c  (. 

d  St.  hXut,  L  i.  p.  iM,  t^j. 

r  Du|>ln.  11.  101):  Oc  lilaru,  1.  tL  c  14. 
Thetc  canoDi  have  bc«n  qtMaiioncd,  and 
Dupin  doe*  not  trcm  to  U)-  much  iireaa 
on  ilicii  atithotiiy.  ibiiUKh  1  do  not  per- 


ceive that  *<ili«r  he,  or  Fleurr  (Ilivl. 
I^dft..  t  iii.  n.  sTt}.  ilauM*  Ihrlr  senu- 
jncnrM.  Sardica  w>»  a  city  of  llt]rrl> 
cum,  which  the  lran»lalor  M  lloahcinl 
ha«  confuimdrtl  wilh  SardM. 

Contullaiinn*  ct  references  lo  the 
bi*h»|>  tit  Romp,  in  diRit-nli  eti*c*  ol 
laiih  or  ifiicipUnc,  had  been  common  ui 
catljr  a|r«,  mid  wvrc  rven  Dixie  by  pt» 
vincial  and  nallooal  couttcil*.  But  thete 
wvrr  atui  made  lo  other  bialuip*  vml. 
Bent  for  peraonal  locrit,  or  the  ditnity 
(■r  iheir  avea.  TIm  popca  md«iinitrd  tu 
cl.iim  Ihia  01  a  mailer  of  right.  Inni> 
cent  t.  xucni  fA.T>.  eoj)  thai  he  mat  m 
tte  coniulieJ.  quotics  Siti  ratio  venlUa- 
(Bi-  .1(1,1  rirla«)ut  lA.a.  ff^)  quantum  ad 
religionrm  pcitinel,  n^on  niii  apoalokca; 
krili.  juitji  onnonra,  ildirtu*  uimma  )ii- 
dicii  loiiuL  At  the  oak  ik  in  the  a.-'oin, 
M>  dill  thre  niaxinu  contain  ihe  vyitcni 
of  ilctlarmin.  De  Uaica.  1.  i  c  i«i 
aud  1.  «U.  c  ij.    Oupia. 
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Leo  the  Great,  one  of  the  most  ambitious  of  pontiffs,  had  gone 
a^cat  deal  further,  and  established  almost  an  absolute  judicial 
supremacy  in  the  Holy  See/  But  the  metropolitans  were  not 
inclined  to  surrender  their  prerogatives;  and,  upon  the  whole, 
the  papal  authority  had  made  no  decisive  progress  in  France, 
or  perhaps  anywhere  beyond  Italy,  till  the  pontificate  of  Greg- 
ory I.  (A.D.  590-604.] 

This  cclcbratctl  person  was  not  distinguished  by  learning, 
which  he  affected  to  depreciate,  nor  by  his  literary  perform- 
ances, which  the  l>cst  critics  consider  as  below  mediocrity,  but 
by  qualities  more  necessary  for  his  purpose,  intrepid  ambition 
and  unceasing  activity.  He  maintained  a  perpetual  corrcspon* 
dence  with  the  emperors  and  their  ministers,  with  the  sover- 
eigns of  the  western  kingdoms,  with  all  the  hierarchy  of  the 
Catholic  church;  employing,  as  occasion  dictated,  the  lan- 
guage of  devotion,  arrogance,  or  adulation.^  Claims  hitherto 
dbputcd,  or  half  preferred,  assumed  under  his  hands  a  more 
definite  form  ;  and  nations  too  ignorant  to  compare  precedents 
or  discriminate  principles  yieUlc<l  to  assertions  confidently 
made  by  the  authority  which  they  most  respected.  Gregory 
dwelt  more  than  his  predecessors  upon  the  power  of  the  keys, 
exclusively,  or  at  least,  principally,  committed  to  St.  Peter, 
which  had  been  supposed  in  earlier  times,  as  it  is  now  by  the 
Gallican  Catholics,  to  be  inherent  in  the  general  body  of  bish- 
ops, joint  sharers  of  one  indivisible  episcopacy.  And  thus  the 
patriarchal  rights,  being  manifestly  of  mere  ecclesiastical  in- 
stitntion.  were  artfully  confounded,  or  as  it  were  merged,  in 
the  more  paramount  supremacy  of  the  papal  chair.  From  the 
time  of  Gregory  the  popes  appear  in  a  great  measure  to  have 


/Some  hUhopo  belonging  to  thr  pro- 
vtne*  of  Hilirv,  melTDpolitan  of  Arfca. 
Dppratol  ffoni  l>i«  wnlnirc  10  I.co,  mlin 
nnt  nn\r  entrrtain«<!  ihrir  appeal,  bat 
prctiiined  lo  dciwic  HiUiir.  Thin  m- 
Mitnpii«n  ol  rower  would  karc  h»d  little 
flTccC.  if  it  had  not  licrn  tccondcil  by 
ih*   rraperor   in   vtry    un^ardcd    Ian- 

COniEC :  noc  t>crcnni  unctionc  liecemi- 
RiUf,  nc  q\hi\  tim  rplicopit  (Jallicanii, 
■jnimi  .ilinrum  prorinciarum,  contni  cnfl. 

»uctu<1inFm  vdcrrni  Iktat  iini  aaciori- 

talc  wi  Ycncribilii  papr  urhiii  rlCT- 
n*  tmrtre;  •e^l  ilKi  -amnibusquc  pro 
lr|c  ill,  (|iii<Ii|uirl  ■anah  v»l  nanseril 
■poitolicic  «41«  ati<ii>rita<.  IJc  Marca, 
Ue  t.'oncoi(S.inliJ  Saccrdolli  ci  Imperil. 
1.  j.  c  It.  The  fame  trnfetnt  cnactfil 
that  any  bitliop  who  irfmrit  11  atirnd 
the  tribunal  ol  iht  pnnc  whrn  *\iti\- 
OK>nc\l  alimilJ  Ifc  comi>cllnl  by  ihi'  go*- 


error  ol  hin  jirovioe*;  ul  quiiqiiii  tfn*- 
coporum  ad  judioiuin  Rnnianl  cpiKCfpi 
cvocalui  urtiiTr  urglCTieTit,  per  moilira. 
tarcin  fiuiitcfn  provinciir  adcsi-r  oica- 
tor.  I.I.  1.  tH.  c.  13;  Dupin.  De  Ant. 
Diicinl.   pp.   ")  tt   IT'- 

C  Tlie  flaiirrinii  ulyle  in  «rhicli  lliis 
ponliB  nddrcKril  ninnehaiil  ami  Vhtf 
ca»,  thr  ni<iM  flaKiliom  mnniten  of  Iiia 
Une.  ii  menli<^nr(l  in  all  civil  and  rc> 
clr<ia*liL~*l  hiMorirt.  Pleurr  quoiei  a 
rcmarkalile  lellcr  tn  thr  patriarch*  a( 
Anilorh  atii]  Altujindrta  urherein  he  wiya 
that  St  Peter  ha»  fine  iwc,  divided  into 
three.  Ri>me,  Anlioch.  and  Alexandria; 
ItoopinK  In  lhi>  alittinlity.  and  inom- 
»li.tfrifc  *iih  his  real  iystcm,  in  order  t« 
conci1i»ie  tbrir  alliance  aftaintt  hi*  more 
iiiiiiinliMF  rival,  llic  Patriarch  o(  Con- 
Maniinaple.      Hi*l.    Eeel^*..    I.    *iii.    p. 
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thrown  away  that  scaffolding,  and  relied  in  preference  on  tlie 
pious  veucralion  of  the  people,  and  on  the  opportunities  wliicli 
might  occur  for  enforcing  their  dominion  with  the  pretence 
of  divine  authority.* 

It  cannot,  I  think,  be  said  that  anj'  material  acquisitions  of 
ecclesiastical  power  were  obtained  by  the  successors  of  Greg- 
ory for  nearly  one  hundred  and  &fty  years.i    As  none  of  them 


k  Grrsnry  *rrni<  la  Itave  ptUbtiihciI 
the  aiipcitaiii  juriRdiclion  cf  the  tte  of 
F-jin*.  *hif1i  had  bren  long  in  luipcnu. 
Sirphcn,  A  Spanl*h  bishai>.  hkvins  br«tt 
drpoMd,  appealed  to  Kome.  Orcgory 
tcnl  a  lcxa<e  to  Spain,  with  hiU  poiim 
lo  confitin  or  «T»eloJ  thr  ■mtencc  He 
*ny*  in  hii  lettrr  on  this  occastoti,  i 
trar  ai>ii!i[«lti.'-a,  i\iix  omnium  ccrlni- 
arum  caput  tut.  caiiia  hxc  audirnda  ac 
■Iiiimriiilj  fiirral.  I>r  M.iio.  I.  lii.  c.  iH. 
Ill  iriitinK  t(i  Ihr  biihotM  of  l-'rancc  he 
tiijoini  ihfiii  lu  uWy  Viigilu*  1Ih1ib|,  of 
Ariel,  wbotn  he  has  appointed  his  kEXG 
in  Francr,  »tciinriiiiti  amiiiuniu  caniuc- 
liidincm:  *o  thai,  H  any  conlemion 
»houl(l  aria*  tjt  ih«  church,  h«  mai'  ap- 
pcatc  It  by  hi»  authority  as  viteitettnt 
of  tb<  a(KiRalic  •««;  aucioritatU  »ti» 
Ticore,  vicibui  nempe  apostolioe  eedis 
fsnclu*.  ditcreii  itiail«ra(ic>nt  comtirt^ 
col.  Ciicsroni  Opera,  I.  ii.  p.  jSj  {nlil. 
Henedict.):  Duiiin,  p.  m;,.  Pofqultr. 
Rechrrcho  <lc  U  Trance:,  f.  liL  t.  «. 

•  I  otiiervc  (hat  Mime  mod'TTn  pulill' 
ralinnii  annex  CDniiderable  importance 
U>  •  •itpuo»ed  cuQccsNiiin  tit  (hi.*  tide  vi 
UnireraBl  Uithnfi,  muilr  hy  Ihr  ('oiiirmr 
PbocaxiB  eo6lo  Boniiace  111.,  anil  ei-vn 
aiipcar  lo  date  the  papnl  tiipirmacy  Irom 
<(ii»  epoch.  TbD*e  wljt>  hav«  jmbibe4 
(hit  nirlioTi  tntf  iniibnhly  lisvr  hecii 
misled  by  «  loote  expreMinn  in  Mo»' 
Utiin's  Rcclckiatlicol  ITiMfiry,  vol.  ii.  p. 
1(4 :  ibouKh  the  neaeril  tenor  of  that 
I>i>Ki|{e  by  no  meit(»  icivrt  cnunlcnanre 
In  their  (minion.  Rut  there  are  sei'eriil 
RlroniE  ob/eelton*  tn  our  cnmldrrlnfi  thin 
ai  a  IcadiRC  lart.  much  Icsi  a^  marking 

ail  era  in  iTie  lii^li'Ty  i>(  t\\r  iJiii.iioy       i. 

[u  iruib,  as  commonlv  ttaied.  appears 
miiiTr    ihnn   iitirmionati'i'.     The    Riim.in 

CiiiRf,  Gregory  I.  and  Boniface  lEI., 
I  bren  nr'irnirniTy  <ii>]>r»ing  the  ab 
■iimplion  at  ihin  lille  by  ine  patriarch  of 

Cnn*tantinnp1r.  ncit  at  iliir  fo  lhiTi> 
M-he*.  but  a*  one  to  vhich  no  hiihon 
cmiM  I'ttillntalrly  pmeml.  There  wniili) 
be  aonKlhinK  almoxc  ridiculoui  in  Ibc 
eintirriirt  immnli.itrly  eonlrrring  an 
ai>|Hl1alian  ofi  thcmicIvcB  ivhich  they 
had  JU4I  d!*c1aTmri1 ;  and  thcugh  ihU 
objection  would  not  sland  anainil  ctI- 
deitre.  yet  «hen  wr  find  no  better  kii> 
Ihoeity  quoted  lor  the  l»ct  than  llaro- 
BiBa.who  it  no  authority  al  alt,  it  retoini 
coctaidenible  ireishi.  And  indeed  ihe 
mat  ol  early  IrBtimony  it  M>  d>eci«ivc 
■in  objection  to  any  allcK'^il  biitorical 
(acl.  that,  but  for  ihc  tirange  rircpoi- 
ACiAioni  ol  »oine  incn.  one  miEhl  rest 
th*  cane  here,  Pleury  lake*  no  ncilice 
ol  thta  jtan  o(  ihe  ttorr.  ihoush  he  (ells 
tw  that  rhoca*  compelled  the  patriarch 


of  ronilnntiiiitiile  lo  resign  hit  title,  j. 
But  il  the  alraiiitett  prvot  could  be  ad- 
vanced li>r  ih»  auihenlicity  of  Ihit  cir- 
eums1an<e.  we  might  well  deny  its  im- 
portance, nit  L'liiieeisiiin  of  I'hooia 
could  have  been  nl  iin  validity  in  Lorn- 
bardy,  France,  ai)d  nihrr  wcslern  coun- 
tnea,  where  neverlhcless  Ihe  inpal 
■iiprrmary  wa*  incomparably  more  e»- 
tftblished  than  in  the  l-Utl.  i.  Even 
wiihin  Ihr  riiirilre  it  could  have  Imd  no 
efficacy  after  llie  vlwlctH  dralh  ot  that 
uaiuner,  whicH  followed  coon  after- 
warili.  4-  The  tLtle  nl  UttlrcrMl  Bishop 
ia  not  rery  inieltiKibtei  but.  whatever 
it  meant,  the  paTriarrht  of  Connlanli- 
nople  had  tinriie  il  bclnre,  and  coniinucd 
lo  bear  it  evrr  allcrwniitt,  lOmnn.  Lie 
Anlii|u\  Ditciprmi,  p,  3™.)  j.  The  pre- 
ceding popes  IVIaiiiu*  II.  mill  l'irc|[iiii' 
I.,  had  i^i'iiKlantly  diseUimed  Ihe  anpei- 
lalion.  thoui{h  il  hail  hern  a(1'>|<led  by 
HMDc  toManlt  Leo  Ihe  Great  in  Ihe  coun- 
cil of  Chfllcedon  iFletity,  I.  •til,  |i.  1)5!; 
nor  does  11  appear  lo  have  been  tetaiiMNl 
by  the  sncceuort  o<  Floniface.  It  it 
even  laid  d-twn  in  the  decretiim  ol  »;ra- 
lian  (hat  the  pnpe  is  not  >|y1rd  univer- 
sal: nee  eiiani  Kuinanui  pontifes  uni- 
venalis  sppellatur  l!ii.  jny  ciltl.  131)1). 
though  some  refer  its  askuiiipiinn  lo  the 
ninth  century.  Nouvcau  Trait^  <Ie 
Dlplomniiiiue,  1.  v.  p.  oj.  In  lact  it  hai 
never  been  a  usual  liiir.  6.  'n>r  pu|.>c« 
bad  unqueatl'inably  eiereised  il  »pecie» 
of  supremacy  for  itKirc  than  two  centu- 
ries Cefoie  this  (tine,  which  had  lately 
reached  a  hiali  |>ainl  ol  aiirlxiniy  tiiidrr 
Gregory  I.  The  rescript  of  Vakitiinian 
III.  in  4;s.  <|uutcd  in  a  Inrnier  note, 
would  eeriainly  be  more  to  the  purpose 
thaji  Ihc  leitvt  of  Phocas.  7.  I.asit*, 
there  are  nu  acnhlbte  niBTks  ot  ihl« 
supremacy  mailing  a  itkitc  rapid  pnig* 
retj  for  a  ccnturr  and  a  hnli  alter  the 

K tended  Rrani  ol  dial  ernpcrof.  [iHiS.J 
e  earlitst  mention  ol  thl*  transaction 
thai  I  have  found,  and  one  which  piii* 
ao  end  (a  the  pretended  coticcsiion  ot 
inch  ■  title  as  Uniirrul  Iluhop,  is  in  a 
brief  general  ehrynoli>By.  by  Bcde.  en- 
titled "  De  Trnipnrum  Kfliirtnr."  He 
only  •aya  of  FJiocas.— Hie,  r^Binie  papa 

B-oniiacio.     alaluil     sedem      Konianf    ft 

aposloHcx  ccctei<i«  caput  etse  omDium 
ccclcsiarum.  cjuia  ecclesia  Cnnstanii. 
nopolitana  prinan  ««  omnium  ecclefli- 
arura  scribcbai.  lledx  f}pcra.  curi 
(iitca,  vol,  vi.  p.  its.  Thii  was  probablv 
the  exact  irulb:  and  ihe  tubtenuem  ad- 
diiion«  were  made  by  aome  icalAU!!  nitr- 
liuns  of  Rome,  to  be  spiinl  b<>M  oF  in 
a  later  age,  and  turned  at;air1^I  her  by 
tam-e   of   her   equally   lealout   enonuci. 
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possessed  vigor  aod  reputation  equal  to  his  own,  it  might  even 
appear  tliat  the  papal  inHucnce  was  rctrogadc.  But  in  effect 
the  principles  which  supported  it  were  uking  deeper  root,  and 
acquiring  strength  by  occasional  though  not  veiy  frequent 
exercise  Appeals  to  the  pope  were  somerimcs  made  by  prel- 
ates dissatisfied  with  a  loca,l  sentence;  but  his  judgment  of 
reversal  was  not  always  executed,  as  we  perceive  by  the  in- 
stance ol  Bishop  Wiifridj  National  councils  were  still  con- 
voked by  princes,  and  canons  enacted  under  their  authority 
by  the  bishops  who  attended.  Though  the  church  of  Lom- 
bardy  was  under  great  subjection  during  this  period,  yet  those 
of  France,  and  even  of  England,  planted  as  the  latter  had  been 
by  Gregory,  continued  to  preserve  a  tolerable  measure  of  in- 
dependence* The  first  striking  infringement  of  this  was  made 
through  Ihc  influence  of  an  Englishman,  Winfrid.  better  known 
as  St.  Boniface,  the  apostle  of  Germany.  Having  undertaken 
the  conversion  of  Thuringia,  and  other  still  heathen  countries, 
he  applied  to  the  pope  for  a  commission,  and  was  consecrated 
bishop  without  any  determinate  sec.  Upon  this  occasion  he 
took  an  oath  of  obedience,  and  became  ever  afterwards  a  zeal- 
ous upholder  of  the  apostolical  chair.  His  success  in  the  con- 
version of  Germany  was  great,  his  reputation  eminent,  which 
enabled  him  to  effect  a  material  revolution  in  ecclesiastical  gov- 
ernment. Pclagius  n.  had,  about  580.  sent  a  pallium,  or  vest 
peculiar  to  metropolitans,  to  the  Bishop  of  Aries,  perpetual 
vicar  of  the  Roman  see  in  Gaul.'   Gregory  I.  had  made  a  simi- 

TIm  dialiKllon  g^taeraJiy  tn«(1«  Is,  thM 


c«MM,     but   not   "  cpUfiopui  nnlrena* 
ti*      1    ihal    ii,    he    bk*    no    iiiitii«ilial* 

twiMtetioa  in  the  iImmmb  of  otber 
<iIm>p«,  tlwagli  ha  («n  correct  tbrtn  (or 
ibc  ttBilDC  ea«rciae  ol  their  cirn.  The 
UHnmonianra  ■>!  cniitkr  a"  (unlier. 

i  I  nitt  to  ih«  Knelith  bittoriant  for 
ib«  blMory  ol  Willrid.  wliich  (i«hti*r  »i- 
l«K<lli«r  •BpMrU,  nor  nacti  irutwcbM, 
lh«  indtpmMncjr  o(  our  AngCa-Sixon 
chiiKli  in  fw:  a  nutwr  bwdlr  wonb  le 
mixh  taairation  ••  Vtti^r  »aA  Sitlting- 
(iMt  Mtm  ta  hMtt  tbouKbL  The  oon- 
Mcralrai  of  Theodora  h]r  Pope  Vitalkn 
in  MB  ti  ft  ttranfftr  f«ct.  »n<l  cannot  be 
goi  over  by  thoia  InJudkUMi*  Prot»«> 
UBU  who  Uke  the  bull  by  Ihe  horn*. 
The  UMorr  ol  WilliM  hi»  br«ii  Uoly 
PM  In  •  Hrht  u  lAvortbte  *■  poisibic 
10  hlR)«clf  and  10  th«  auihoiltv  of  Rom« 
h»  Ur.  Unnrd.  W«  hav*  for  lhi«  to 
rely  on  Rildlui  (pahtlihcid  In  C»Wa 
Seiipt<yrt%},  a  unvxriM  in  the  niual 
Mjrie  of  IcitendMr  liia|raiihy,— a  atyle 
Mh^ch  hAf,  on  mc  M  Icui,  the  effect  ol 
DTDilucing  uilcr  diMnut.    Mendacitj*  it 


Ihe  bads*  at  all  ibc  tHbc  Itpde  ia  mor* 
re«v«ctab1c:  bill  In  (hi*  cue  w«  do  IMt 
leant  murh  from  him.  ft  icnni  Ibiiki*- 
»iUe  10  deny  ihat,  tl  RdtKuo  ti  ■  tnat* 
worth^y  btilorian.  Dr.  Lincnrd  t^i  made 
out  ht»  caae:  and  that  w<  mun  own  sp* 
pealt  to  Rome  lo  have  been  rccofniied 
■n  thm  Annlo-SaKon  chorch.  Nitt  do  I 
petecivc  anr  improbabilily  in  thii.  con- 
aiderlns  that  the  church  had  bfvn 
jbuoded  by  Atl(v*t>n.  and  r««torrd  by 
Theodorv,  both  uniie*  the  authority  ol 
Ihe  lUnaaii  tt*.  Tliiv  inlimsic  prrMiniTi- 
lion  H  worth  narc  thin  th«  ictilmony 
of  Rddlm.  Bnt  «c  see  by  the  trit  fil 
Wilfrid**  luaioiy  that  it  wa»  not  wiy  to 

lilt  Ihe  •ealcncc  of  K'^mc  in  r^tecution. 

1i4  ptaio  faeti  arr.  ihai,  havin*  frone  to 
Rivmc  efalfnint  Ihc  »«e  ol  Yot\c.  and 
bavins  had  hi*  claim  r«<o|fniMd  by  the 
po[>e.  he  cnd«d  hi*  days  ai  biahop  ol 
Hexham. 
J  Schmidt,  I.  i,  pp.  jM,  m. 
I  *.t  ad  m*tar  •aum,  )n  Giltiamin 
partihui  pHmi  ■aceidoti*  loctim  ob- 
lineal,  el  qnidcMtd  nd  iruhcraatlofl<«l 
vcl  iliipenaallonem  rcclri'taUici  atalna 
gerenduiM  est,  terfatU  yalnina  rcculja, 


^, 
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lar  present  to  other  metropulilans.  But  it  was  never  supposed 
that  ihey  were  obliged  to  wait  for  this  favor  before  ihi-y  re- 
ceived consecration,  until  a  &)'no<l  of  the  French  and  German 
bishops,  held  at  Frankfort  in  742,  by  Boniface,  as  legate  oi 
Pope  Zachary.  It  was  here  enacted  that,  as  a  token  of  their 
willing  subjection  to  the  see  of  Rome,  all  metropolitans  should 
rcfjuest  the  pallium  at  the  hands  of  the  pope,  and  obey  his 
lawful  commands.™  This  was  construed  by  the  popes  to  mean 
a  promise  of  obedience  before  receiving  the  pall,  which  was 
changed  in  after  times  by  Gregory  VII.  into  an  oath  of  fealty." 

This  council  of  Frankfort  claims  a  leading  place  as  an  cpoth 
in  the  histor)'  of  the  papacy.  Several  events  ensued,  chiefly  of 
a  political  nature,  which  rapidly  elevated  that  usurpation  al- 
most to  its  greatest  height.  Subjects  of  the  throne  of  Con- 
stantinople, the  popes  had  not  as  yet  interfered,  unless  by  mere 
admonition,  with  the  temporal  magistrate.  The  first  instance 
wherein  the  civil  duties  of  a  nation  and  the  rights  of  a  crown 
appear  to  have  been  siibmitted  to  his  decision  was  in  that  fa- 
mous reference  as  to  tlie  deposition  of  Cbilderic.  It  is  impos- 
sible to  consider  this  in  any  other  light  than  as  a  point  of 
casuistry  laid  before  the  first  religious  judge  in  Uic  church. 
Certainty,  the  Franks  who  raised  the  king  of  their  choice  upon 
their  shields  never  dreamed  that  a  foreign  priest  had  conferred 
upon  him  the  right  of  governing.  Yet  it  was  easy  for  succeed- 
ing advocates  of  Rome  to  construe  this  transaction  very  favor- 
ably for  its  usurpation  over  the  thrones  of  the  earth.« 

I  shall  but  just  glance  at  the  subsequent  political  revolutions 
of  that  period ;  the  invasion  of  Italy  by  Pepin,  his  donation 


H  Bed  is  apottolicK  oonititutii,  Incial. 
Cnetcr**.  palltum  111)  conwHit.  Ac. 
Uupin.  (I.  34,  Gteftisy  I.  cunfirmcd  (hi> 
vicftrinic  10  ^'1rI;1liu«  Biihop  ol  AtIh, 
SD(I  Bm*c  him  tnc  p'livcr  of  convokini 
synooi.     De  Marca,  I,  vi.  c.  7. 

m  UfCToimui,  *ty*  BonilMCe.  In 
nocUo  ivnodalj  coovctiIh,  el  coofciti 
>timi]»  ftJcm  cit)toltnt)ii.  el  unltMem  cl 
vubjccttonrin  Ronianx  ccclc«i«  line 
tcnu^  »crv»ic,  S.  Pctio  el  vic«ri<i  tjat 
r*ll«  Mibjki,  meiropoliianos  pallii  ab 
ilU  *t4c  qtiKtctc.  ct,  jicr  omni*.  turn- 
ce|ita  S.  Pelti  rationicf  >«<|ui-  De 
M«rca.  I.  vi.  c.  j:  Scli^miJl.  t.  I,  fp.  *m, 
«jK.  44A.  Tliil  writer  juMly  reiiurkt  the 
ali1it*l>on  •rhirH  Bome  had  to  St.  Itofl- 
i(ac«,  who  aptici|xileil  the  tyitrat  ol  lii. 
dure.  Wr  htre  a  Irtlrr  (fon  hitn  tn  the 
Engliih  ckrsy.  with  *  copy  ol  caaoni 
IMOMi)  is  ooe  i>[  hi*  tynoSt,  for  tlie  ri- 
a'lil'ofi  ol  the  apoftDlk  tev,  but  ihe 
chtiich  ol  FngUnil  trsi  not  then  in- 
dined  to  tcltnowlcdge  so  ffrtat  a  tu- 

Vol,  II.— 7 


prcmacy  in  Rome.  Collier's  Ecclcs. 
nutort,  p.  tA 

In  Die  einlith  c«i>enl  council,  tli«t  of 
Conitnntinople  in  87:,  this  preronitivv 
ol  ncndint  tlir  [i.illiutii  t-u  mclinpolitanJ 
was  not  only  conArmeii  to  the  pope,  but 
exlcri'lcd  (o  1I1C  ullicr  nsltiarclis,  who 
had  every  diapotttion  to  bcoomc  as  (Treat 
iisnriirin  «.(  tlieir  iiifrc*  lorlunate  cidcf 
broih-cr. 

n  Do  Msrca,  ub(  aiipra.  Schmidt.  1.  H. 
f.  itJ.  AcflordinK  to  Ibc  laltrr.  (his 
o»lh  (if  riiklily  vrst  cMCtril  in  Ihe  niiilb 
eeolury;  wliJeh  ii  very  prohaMe.  linee 
Grrt"rr  VII.  hlnisell  <liii  hiil  litl  ui>  llifl 
dtetcli  which  Miehola*  I.  and  John 
VII[.  hrt<l  delinraltd.  I  have  sinet 
found  (his  cunfirtnnl  by  Cratian,  p.  301. 

oUgiahtti  aajrt  rlint  Triiin  was  mjih 
kine  P«r  autlffrilalfm  Kotnani  ponlificisi 
sn  amViitiuotis  wiinl.  whiirb  maf  tit*  to 
"  ceFtnmand."  or  sink  lo  "advice,"  m- 
ciirdins  lo  tlie  di*iiosilioa  ol  the  inter* 
pictcr. 
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of  the  exarchate  to  the  Holy  See,  tbe  conquest  of  Lombardy 
by  Charlemagne,  the  patriarchate  of  Rome  conferred  upon 
both  these  princes,  and  the  revival  of  the  Western  empire  in 
llic  person  of  the  latter.  These  events  had  a  natural  tendency 
to  exalt  the  papal  supremacy,  which  it  is  needless  to  indicate. 
But  a  circumstance  of  a  very  different  nature  contributed  to 
this  in  a  still  greater  degree.  About  the  conclusion  of  the 
eighth  century  there  appeared,  under  the  name  of  one  Isidore^ 
an  unknown  person,  a  collection  of  ecclesiastical  canons,  now 
commonly  denominated  the  False  Decretals^  These  pur- 
ported to  be  rescripts  or  decrees  of  the  early  bishops  of  Rome ; 
and  their  effect  was  to  diminish  the  authority  of  metropolitans 
over  their  suffragans,  by  establishing  an  appellant  jurisdiction 
of  the  Roman  See  in  all  causes,  and  by  forbidding  national 
councils  to  be  holden  without  its  consent.  Every  bishop,  ac- 
cording to  the  decretals  of  Isidore,  was  amenable  only  to  the 
immediate  tribunal  of  the  pope;  by  which  one  of  the  most 
ancient  rights  of  the  provincial  synod  was  abrogated.  Kvery 
accused  person  might  not  only  appeal  from  an  inferior  sen- 
tence, but  remove  an  unfinished  process  before  the  supreme 
pontiff.  And  the  latter,  instead  of  directing  a  revision  of  the 
proceedings  by  the  original  judges,  might  annul  them  by  his 
own  authority ;  a  strain  of  jurisdiction  beyond  the  canons  of 
Sardica,  but  certainly  warranted  by  the  more  recent  practice 
of  Rome.  New  sees  were  not  to  be  erected,  nor  bishops 
translated  from  one  see  to  another,  nor  their  resignations  ac- 
cepted, without  the  sanction  of  the  pope,  llicy  were  still 
indeed  to  be  consecrated  by  the  metropoUtan.  but  in  the  pope's 
name.  It  has  been  plausibly  suspected  that  these  decretals 
were  forged  by  some  bishop,  in  jealousy  or  resentment;  and 
their  general  reception  may  at  least  he  partly  ascribed  to  such 
sentiments.  The  archbishops  were  exceedingly  powerful,  and 
might  often  abuse  their  superiority  over  inferior  prelates;  but 


I 


f  T1l«  «n  of  the  Fshe  Dccrctalo  has 

BOl  been  ptcciscljr  fixcil;  tbcy  h«v*  »d- 
dom  bc<n  »uppo«cd.  however,  to  have 
•pp<arc(l  mucli  l>cioi«  Boa  ItuI  thcTC 
it  B  nnoinc  ccllcciton  oi  canoni  iiul>< 
tliliccrbv  Adrian  1.  in  ^s.  w)iic)i  conraiit 
neatly  ine  intne  prtnciplci,  and  ma.nr  ol 
whit-h  ace  cot>ied  by  Iiidora.  aa  well  a* 
Oiatttmnsne  in  hi«  Capitiit«ri«i.  De 
MarcA.  I.  mi.  c.  lo:  GiaDnone.  1.  v.  c.  A: 
niipin,  Dc  Aniiaui  OlMtplIni,  p.  ui- 
Fleury,  lliM,  EccM«.  I  ■«.  p  *•".  »erni» 
to  cvfiMdcr  Uw  decrculs  u  older  thui 


th1«  collection  d  Adrian;  Irat  I  tiave 
not  obiervt-d  the  ume  npinion  In  any 
oiIht  wtiier.  The  right  o(  appeal  from 
a  lenience  of  the  mctrupi>lilsn  dcpu>iri( 
a  biihop  to  the  Holy  See  ii  poininelj" 
rrcoirniicd  in  the  Capitularies  of  Liouis 
the  Debonair  ( Raluae,  p.  idoo) ;  llie 
three  laat  lM>okl  uf  which,  ■ccarding  to 
the  col  led  ion  of  Ati««iini>,  are  aahl 
to  be  apmtolica  auctoritate  roborvta, 
quia  hit  cudendia  iniutimd  apottollo  In- 
tcHuil  Icgatio.  I*,  tijj. 
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the  whole  episcopal  aristocracy  liad  abundant  reason  to  lament 
tbcir  acquiescence  in  a  byslcin  uf  which  tlic  mclrupuhtans  were 
but  the  earliest  victims.  Upon  these  spurious  decretals  was 
built  the  great  fabric  of  papal  supremacy  over  the  different 
national  clnirches ;  a  fabric  which  has  stood  after  its  founda- 
tion crumbled  beneath  ii ;  for  no  one  has  pretended  to  deny, 
for  the  last  two  centuries,  that  the  imposture  is  too  palpable 
for  any  but  the  most  ignorant  ages  to  credit.? 

The  Oallican  churcli  made  for  some  time  a  spirited  though 
unavailing  stnigglc  against  this  rising  despotism.  Gregory 
IV.,  having  come  into  France  to  abet  the  children  of  Louis  the 
Debonair  in  their  rebclhon,  and  threatened  to  excommunicate 
the  bishops  who  adhered  to  the  emperor,  was  repelled  witli  in- 
dignation by  those  prelates.  "  If  he  comes  here  to  excommuni- 
cate," said  they,  "  he  shall  depart  hence  excommunicated.'*  r  In 
the  subsequent  reign  of  Charles  the  Bald  a  bold  defender 
of  ecclesiastical  independence  was  found  in  Hincmar  Arch- 
bishop of  Rheims,  the  most  distinguished  statesman  of  his  age. 
Appeals  to  the  pope  even  by  ordinary  clerks  had  become  com- 
mon, and  the  provincial  councils,  hitherto  the  supreme  spiritual 
tribunal,  as  well  as  legislature,  were  falling  rapidly  into  decay. 
The  frame  of  cinirch  government,  which  had  lasted  from  the 
third  or  fourth  century,  was  nearly  dissolved ;  a  refractory 
bishop  was  sure  to  invoke  the  supreme  court  of  appeal,  and 
generally  met  there  with  a  more  favorable  judicature.  Hinc- 
mar, a  man  equal  in  ambition,  and  almost  in  public  estimation, 
to  any  pontiff,  sometimes  came  ofl  successfnlly  in  his  conten- 
tions with  Rome*  But  time  is  fatal  to  the  unanimity  of  coali- 
tions; the  French  bishops  were  accessible  to  superstitions 
prejudice,  to  corrupt  influence,  to  mutual  jealousy.  Above  all, 
they  were  conscious  that  a  persuasion  of  the  pope's  omnipo- 
tence had  taken  hold  of  the  laity.    Though  they  complained 


f  I  have  not  *cen  nnr  accoual  al  the 
4*tr«uU  to  cinr  anr]  jii'lldnut  a«  )n 
Schmidt'*  IliMory  at  ('•ctmtaj,  t.  H.  p. 
Mft.  IndMd  ill  Ihr  ri.-dvtiMli'ral  piri  n( 
tMl  work  U  ciccuied  in  a  very  auperioi 
raaniMr.  S**  al"!  lie  Msrea.  I.  iii.  c.  j: 
I.  viL  c.  10.  The  lalief  wfitw,  ftom 
whom  I  hurt  ilfrnrnJ  mm-li  intorrnaliun, 
t>  by  no  mrant  a  ftirnuoui  ftila^Diary 
of  ultra  mvttuue  pretentions.  In  l»ct, 
it  «&<  liiii  uhicct  to  plca*e  bolti  in 
Frmncf  and  at  Koine,  to  become  both  *n 
■fdibikhgp  and  «  midiniit.  Hr  lailc-l 
nevenbdea*  of  the  latter  hope:  it  beinR 
tmpoMible  at  that  time  <i&iu]  lu  >atidy 


the  papal  court,  trtiliout  Micrifidnc  aV 
toiitthrr  th«  Gallicau  chorcli  and  the 
tmvn. 

r  lie  MarcA.  1.  It.  c.   m;    Velly,  &c. 

t  De  Marco,  1.  iv.  e.  6B.  &«.;  I.  vi.  c 
i«,  sS;  1.  »ii.  e.  ii.  Dupio,  \x  tjj,  &e, 
Ilist.  >ti>  Droit  Ec-clr*.  Francois,  pp.  tEB. 
«4-  Velly.  Ac.  Hintmu.  iowcrw,  wta 
not  cr>niti<i(en(:  for.  horinji  obtainc<l  the 
*ee  of  Rheimi  In  an  equivocal  manner, 

]|(  had  a[)p1>c(l  lor  cotifirmation  it 
Rome,  and  in  oilier  rcrpcctt  impaired 
the  Uallican  rislits.  I'a»qute(.  Kecher- 
chci  de  la  France,  1.  Iii.  c.  it. 


no 


HALLAM 


loudly,  and  invoiced,  Hkc  patriots  o(  a  dying  stale,  names  and 
principles  of  a  freedom  tliat  was  no  more,  they  submitted 
almost  in  every  instance  to  the  continual  usurpations  of  the 
Holy  Sec.  One  of  those  which  most  annoyed  their  aristocracy 
was  the  concession  to  monasteries  of  exemption  from  episcopal 
authority.  These  had  been  verj'  uncommon  till  about  the 
eighth  century,  after  which  they  were  studiously  multiplied.' 
It  was  naturally  a  favorite  object  with  the  abbots;  and  sover- 
eigns, in  those  ages  of  blind  veneration  for  monastic  establish- 
ments, were  pleased  to  sec  ihcir  own  foundations  rendered,  as 
it  would  seem,  more  respectable  by  privileges  of  independence. 
The  popes  had  a  closer  interest  in  granting  exemptions,  which 
attached  to  tliem  the  regular  clergy,  and  lowered  the  dignity 
of  the  bishops.  In  the  eleventh  and  twelfth  centuries  whole 
orders  of  monks  were  declared  exempt  at  a  single  stroke ;  and 
the  abuse  began  to  awaken  loud  complaints,  though  it  did  not 
fail  to  be  aggravated  afterwards. 

The  principles  of  ecclesiastical  supremacy  were  readily  ap- 
plied by  the  popes  to  support  stili  more  insolent  usurpations. 
Chiefs  by  divine  commission  of  the  whole  church,  every  earthly 
sovereign  must  be  subject  to  their  interference.    The  bishops 


I  The  rarllr*!  intlan«e  ot  s  papal  ex- 

CRiption  ■«  in  4*;,  which  inilced  is  s 
Rspccublc  nnllquity.  Others  Karccly 
occur  111)  the  ponlinctlc  al  Zaclinry  in 
■he  middle  of  the  eighth  ccntucv.  who 
ftranitd  an  excmpilon  to  Munic  Cuina, 

lU   ul   nulliui  juri  subjiceal.  niij  toUu* 

in  CiHTinone.  L  v.  c.  6.     Precedent*  for 
the  exemption  ol  inunnstcno  (com  epis- 
copal juriidjctioii  oecnr  in  MnrcuHun'* 
tnrma  eoiii|)i1cil  luwmrilB  Ilie  end  ol  the 
tevmih  century,  tut  these  were  by  royal 
uiithorily.     The    kiti|(s   of    l-rancc    were 
nipreme  heads  of  their  national  church. 
Scli(»i<ll,  I.  i.  u.  iHi;    Uc   Mirca.  I,  lit. 
C.  i6;   Fleury,  Inititii(ion«  au  Droit,  t.  i. 
f>,  lil).     Miiralori.   iJisnrrl.  tq  (t.   iii.   p. 
io|,   Ititian),   it  ul  opiniun   that   e^rmp- 
\    ti'iTin  nl  m.^naitetiCFt  lri.>m  ci>l>c<>|inl  tiii- 
■    tatioTi  ttid  no<  becnTDc  frequenl  in.  Italy 
•   till  the  eleventh  ccnltiry;   and  thai  nuiU" 
I   ehBrter*  ol  lht>  Vini]  are  forKeriet.     It 
.   it  held  alio  bv  uimc  Ivnffliiih  nnli()utrie« 
j   tlial  nti  Afiirln-Saitoii  munsdery  wi»  ex- 
empt, and  ihat  the  tnt  iniiance  tn  dial 
•if  Jlilllc  Ahtie*  oiiiler  the  t'liniitiet'it ; 
the    chartcri  of  an   earlier  date   nnvtnjt 
been   largeil.      Hody   on   Corivocalioni, 
pp.  3D  and  I7(K  It  ii  remarkable  Ihai  iM* 

fmnt  1*  made  by  William,  and  con- 
rtned  by  Lanfrane^  Cfillier.  (>.  ijA. 
F.iceinplicitw  hecsnie  very  asifiii  In  Enu- 
Innd  afterwardi,  Henry,  vot.  v,  o.  ijy. 
It  i&  nevrrthfle**  to  be  admilled  iriat 
Ibe  biAhop*  had  cxcrciicd  aa  arbilraty. 


and  ■flntetime*  a  tyratmlcil  power  over 
the  secular  clcrcy:  >"<I  after  the  nionka 
became  part  ollhe  church,  which  waa 
belore  the  cloie  ul  the  iiitlb  cenlury, 
they  alio  fell  under  a  control  not  alaayi 
fairly  exerted.  Uoth  complained  crcat- 
}y,  aa  ihe  am  nl  coun-eiU  hear  wil- 
neas;— t'a  fail  important  ei  iroti  pea 
reirarque  »e  rivile  (i  «t  11  dani  le 
ciiurA  dc  ctllc  fpoque;  c'eit  [a  Intte  ilei 
]iretres  de  paroDM  coittre  le»  *«i(|iic». 
(luiiot.  Hilt,  de  la  Civi1i».  en  France. 
Lcf^t)  13.  In  Ihli  contention  the 
weaker  mutt  bnvc  g^ivcn  wny;  but  Ibc 
rerular*,  aurtaincd  by  public  respect, 
And  havinr  Ibc  countenance  ol  the  see 
of  Rome,  which  beRsn  to  encroach  tipon 
egiiiieoiial  authority,  came  out  sueccat- 
lul  in  tecurinK.  ihemselvet  by  eiemp- 
lion*  Irrnn  Ihc  [urndiction  ol  the  bish- 
op*. The  latter  lurtiiihed  a  (jood  pre- 
tent  by  their  t>wn  relaiMtiun  ol  nian- 
nera.  The  monaiterie*  in  the  eiphlh 
and  ninth  crntitriea  »eem   nrii   lo   have 

S'ivCTi  occsrion  to  inuoh  reproach,  at 
raM  in  cOfflMriaon  with  the  preUty- 
Ati  commencement  du  huitieme  itMe, 
1V|[li«r  Ht\X  clle  tombfe  dana  tin  df•o^ 
litr  pre^quv  tgti  i  eelni  de  la  aoci^i 
eivilr.  .San*  tiipfri'-urt  «  *an»  in- 
f*Tieiir»  a  redoutcr.  d*BaK*»  de  t«  wr- 
veillanrc  dm  mrtrniiiililaiiii  cnmme  dc* 
concilei  ct  de  I'lnSucnce  det  pr{tr«a, 
line  lotilc  il'^rfiiuc*  *c  livraicnt  >rus 
pim  tcandaleux  cscck 
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indeed  had,  with  the  common  weapons  of  their  OE4cf»  tttft 
iheir  own  sovereigns  in  check ;  and  it  could  not  seem.-injr . 
extraordinary  stretch  in  tlieir  supreme  head  tu  assert  an  eqUdJ"- 
prerogative.  Gregory  IV'.,  as  I  have  mentioned,  became  a 
party  in  the  revolt  against  Louis  I.,  but  he  never  carried  his 
threats  of  excommiml cation  into  effect.  The  first  instance 
where  the  Roman  pontiffs  actually  tried  the  force  of  their  arms 
against  a  sovereign  was  ttic  excommunication  of  Luthairc 
King  of  Lorraine  and  grandson  of  Louis  the  Debonair.  This 
prince  had  repudiated  liis  wife,  upon  unjust  pretexts,  but  with 
tlie  approhatifm  of  a  national  council,  and  had  subsequently 
married  his  concubine.  Nicolas  I.,  the  actual  pope,  despatched 
two  legates  to  investigate  this  business,  and  decide  accorcUng 
to  the  canons.  They  hold  a  council  at  Met2,  and  confirm  the 
divorce  and  marriage.  Enraged  at  tliis  conduct  of  his  am- 
bassadors, the  pope  summons  a  council  at  Rome,  annuls  the 
sentence,  deposes  the  archbishops  of  Treves  and  Cologne,  and 
directs  the  king  to  discard  his  mistress.  After  some  shuflling 
on  the  part  of  Lothaire  he  is  excommunicated ;  and,  in  a  short 
time,  we  find  both  the  king  and  his  prelates,  who  had  begtm 
with  expressions  of  pas-sionatc  contempt  towards  the  pope, 
suing  humbly  for  absolution  at  the  feet  of  Adrian  II.,  successor 
of  Nicolas,  which  was  not  granted  without  dilBculty.  In  all 
its  most  impudent  pretensions  the  I^Ioly  See  has  attended  to 
the  circumstances  of  the  lime.  Lothaire  had  powerful  neigh- 
bors, the  kings  of  France  and  Germany,  eager  to  invade  his 
dominions  on  the  first  intimation  from  Rome ;  while  the  real 
scandalousness  of  his  behavior  must  have  intimidated  his  con- 
science, and  disgusted  his  subjects. 

Excommunication,  whatever  opinions  may  be  entertained 
as  to  its  rcHgious  efficacy,  was  originally  nothing  more  in  ap- 
pearance than  the  exercise  of  a  right  which  every  society 
claims,  the  expulsion  of  refractory  members  from  its  body. 
No  direct  temporal  disadvantages  attended  this  penalty  for 
several  ages ;  but  as  it  was  the  most  severe  of  spiritual  cen- 
sures, and  tended  to  exclude  the  object  of  it  not  only  from 
a  participation  in  religious  rites,  but  in  a  considerable  degree 
from  the  intercourse  of  Christian  society,  it  was  used  sparingly 
and  upon  the  gravest  occasions.  Gradually,  as  the  church  be- 
came more  powerful  and  more  imperious,  excomnmnications 
were  issued  upon  every  provocation,  rather  as  a  weapon  of 
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cecIcsiaHical  warfare  than  with  any  regard  to  its  original  in- 
.  ..tcntion.  There  was  certainly  some  pretext  lor  many  of  these 
,'.  ..''.Cfrfsures,  as  the  only  means  of  defence  within  the  reach  of  the 
".'\  '  clergy  when  their  possessions  were  lawlessly  violated. w  Others 
were  founded  upon  {he  necessity  of  enforcing  Lheir  contentious 
jurisdiction,  which,  while  it  was  rapidly  extending  itself  over 
almost  all  persons  and  causes,  had  not  acquired  any  proper 
coercive  process.  The  spiritual  courts  in  England,  whose  ju- 
risdiction is  so  multifarious,  and,  in  general,  so  little  of  a  relig- 
ious nature,  had  till  lately  no  means  even  of  compelling  an 
appearance,  much  less  of  enforcing  a  sentence,  but  by  excom- 
niunicalion.f  Princes  who  felt  the  inadequacy  o(  their  own 
laws  to  secure  obedience  called  in  the  assistance  of  more  for- 
midable sanctions.  Several  capitularies  of  Charlemagne  de- 
nounce the  penalty  of  excommunication  against  incendiaries 
or  deserters  from  the  army.  Charles  the  Bald  procured  similar 
censures  against  his  revolted  vassals.  Thus  the  boundary  be- 
tween temporal  and  spiritual  offences  grew  every  day  less 
distinct ;  and  the  clergy  were  encouraged  to  fresh  encroach- 
ments, as  they  discovered  the  secret  oi  rendering  them  success- 
ful.» 

The  civil  magistrate  ought  undoubtedly  to  protect  the  just 
rights  and  lawful  jurisdiction  of  the  church.  It  is  not  so  evi- 
dent that  he  should  attach  temporal  penalties  to  her  censures. 
Excommunication  has  never  carried  such  a  presumption  of 
moral  turpitude  as  to  disable  a  man,  upon  any  solid  princi- 
ples, from  tlie  usual  privileges  of  society.  Superstition  and 
lyraany,  however,  decided  otherwise.  The  support  due  to 
cliurcli  censures  by  temporal  judges  is  vaguely  declared  in  the 
capitularies  of  Pepin  and  Charlemagne.  It  became  in  later 
ages  a  more  established  principle  in  France  and  England,  and, 
I  presume,  in  other  countries.  By  our  common  law  an  ex- 
communicated person  is  incapable  of  being  a  witness  or  of 
bringing  an  action ;  and  he  may  be  detained  in  prison  until 
he  obtains  absolution.  Ry  the  Establishments  of  St.  Louis,  his 
estate  or  person  might  be  attached  by  the  magistrate.*    These 

But  in  excommnnicaird  t>CT*on  mifht 


■  Schmidt,  t.  IT.  p.  ii;:  FIciiiT.  luli- 
lulloni  ta  Oroil,  t.  il,  p.  toj, 

c  Dr  k  netat  •talui?,  jj  G.  III.  c.  trj. 
the  wrH  d«  CKMiBmttnicNia  capirnJo,  at 
a  procCM  in  cant«m[it,  wn*  abotial'icJ  in 
r.nitlnnd,  boi  rrrninM  in  Ireland. 

tvM^DU    lie    I'Acail.    in    Inwnpl.    t. 

<  OiJonoonccB  tic*  Koii,  i.  i.  )i.   i.-i. 


sit*  In  1)10  liiv,  llintiKli  nrjt  in  i1ie  tpirit- 
lul  coun.^  Nn  law  icrmK  tn  have  bircn 
K>  **vtrr  in  IhtH  r»ii(ct  ai  itvnl  of  Eatm- 
laniti  though  il  it  not  Rlnclly  vcun1« 
to  My,  with  Dr.  Coicns  IGibaon't 
CiHlri.  p.  iini).  that  thr  mril  dc  ri- 
r.inimntT    tnj^irnin  in  a  pnYitfBr  pcca- 
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actual  penalties  were  attended  by  marks  of  abhorrence  and 
ignominy  still  more  calculated  to  make  an  impression  on  ordi- 
nary minds.  They  were  to  be  shunned,  like  men  infected  with 
leprosy,  by  their  servants,  Iheir  friends,  and  their  families.  Two 
attendants  only,  if  we  may  trust  a  current  history,  remained 
wilh  Robert  King  of  France,  who,  on  account  of  an  irregular 
marriage,  was  put  to  this  ban  by  Gregory  V.,  and  these  threw 
all  the  meats  which  liad  passed  his  table  into  the  fire.}'  Indeed 
the  mere  intercourse  with  a  proscribed  person  incurred  what 
was  called  the  lesser  excommunication,  or  privation  of  the  sac- 
raments, and  required  penitence  and  absolution.  In  some 
places  a  bier  was  set  before  the  door  of  an  excommunicated 
iiulividtial,  and  stones  thrown  at  his  windows;  a  sin{;ular 
method  of  compelling  his  subniission.s  Everywhere  the  ex- 
communicated were  debarred  of  a  regular  sepulture,  which, 
though  obviously  a  matter  of  police,  has,  through  the  super- 
stition of  consecrating  burial-grounds,  been  treated  as  belong- 
ing to  ecclesiastical  control.  Their  carcasses  were  supposed 
to  be  incapable  of  corruption,  which  seems  to  have  been 
thought  a  privilege  unfit  Cor  those  who  had  died  in  so  irregular 
a  manncr.o 

But  as  excommunication,  which  attacked  only  one  and  per- 
haps a  hardened  sinner,  was  not  always  efTicacinus,  the  church 
had  recourse  to  a  more  comprehensive  punishment.  l"or  the 
offence  of  a  nobletnan  she  put  a  county,  for  that  of  a  prince  his 
entire  kingdom,  imdcr  an  interdict  or  .<iuspcnsion  of  religious 
offices.  No  stretch  of  her  t>Taiiny  was  perhaps  so  outrageous 
as  this.  During  an  interdict  the  churches  were  closed,  the  bells 
silent,  the  dead  tinburied,  no  rite  but  those  of  baplisni  and 
extreme  unction  performed.  The  penalty  fell  upon  those  who 
had  neither  partaken  nor  could  have  prevented  the  offence; 
and  (he  offence  was  often  but  a  private  dispute,  in  which  the 
pride  of  a  pope  or  bishop  had  been  wounded.  Interdicts  were 
so  rare  before  thetinieof  Gregory  VII..  that  some  have  referred 
them  to  him  as  their  author ;  instances  may  however  be  found 
of  an  earlier  date,  and  especially  that  which  accompanied  the 
above-mentioned  excommunication  of  Robert  King  of  France. 


y  Vcllr.  t.  H. 

tVnittme,  niM.  de  fjnsiinlor,  I.  IH. 
Aiwvcniini.  p.  iV>;   Du  C»nR«,  v.  fcxconi' 

Rlttniralln. 
«  Uu    l-~ance,    v.    ImbloralDS:     where 
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quo. 


ro4 


HALLAM 


They  were  afterwards  issued  not  unfrequcntly  against  king- 
doms; but  in  particular  districts  they  continually  occuiTed.t 

This  was  the  mainspring  of  the  machinery  that  the  clergy 
set  in  motion,  the  lever  by  which  they  moved  the  world.  From 
the  moment  that  these  interdicts  and  excommunications  had 
been  tried  the  powers  of  the  earth  might  be  said  to  have  existed! 
only  by  sufferance.  Nor  was  the  vaUdity  of  such  dciitmciationsl 
supposed  to  depend  upon  their  justice.  The  imposer  indeed 
of  an  unjust  excommunication  was  guilty  of  a  sin ;  but  the 
party  subjected  to  it  had  no  remedy  but  submission.  He  who 
disrci^inls  such  a  sentence,  says  Beaumanoir,  renders  his  good 
cause  bad.c  And  indeed,  without  annexing  so  much  impor- 
tance to  the  direct  consequences  of  an  ungrounded  censure, 
it  is  evident  that  the  received  theory  of  religion  concerning  the 
indispensable  obligation  and  mysterious  efficacy  o!  the  rights 
of  communion  and  confession  must  have  induced  scrupulous 
minds  to  make  any  temporal  sacrifice  rather  than  incui-  their 
privation.  One  is  rather  surijriscd  at  the  instances  of  failure 
than  of  success  in  the  employment  of  these  spiritual  weapons 
against  sovereigns  or  the  laity  in  general.  It  was  perhaps  a 
fortunate  circumstance  for  Europe  that  they  were  not  intro- 
duced, upon  a  large  scale,  during  the  darkest  ages  of  supersti- 
tion. In  the  eighth  or  ninth  centuries  they  would  probably 
have  met  with  a  more  implicit  obedience.  But  after  Gregory 
VII.,  as  the  spirit  of  ecclesiastical  usurpation  became  more  vio- 
lent, there  grew  up  by  slow  degrees  an  opposite  feeling  in  the 
lait)',  which  ripened  into  an  alienation  of  sentiment  from  the 
church,  and  a  conviction  of  that  sacred  troth  which  supersti- 
tion and  sophistry  have  endeavored  to  eradicate  from  the  heart 
of  man,  that  no  tyrannical  government  can  be  founded  on  a 
divine  commission. 

Excommunication  had  very  seldom,  if  ever,  been  levelled  at 
the  head  of  a  sovereign  before  the  instance  of  Lothaire.  His 
ignominious  submission  and  the  general  feebleness  of  the  Car- 
lovingian  line  produced  a  repetition  of  the  menace  at  least,  and 
in  cases  more  evidently  beyond  the  cognizance  of  a  spiritual 
authority.  Upon  the  death  of  this  Lothaire.  his  uncle  Charles 
the  Bald  having  possessed  himself  of  Lorraine,  to  which  the 
Emperor  Louis  11.  had  juster  pretensions,  the  Pope  Adrian 
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11.  warned  him  to  desist,  declaring  that  any  attempt  upon  that 
country  would  bring  down  the  penalty  of  excoinniunication. 
Sustained  by  the  intrepidity  of  Hincmar,  the  king  did  not  ex- 
hibit his  usual  pusillanimity,  and  the  pope  in  this  instance  failed 
of  success.^  But  John  VIII.,  the  next  occupier  of  the  chair 
of  St.  Peter,  carried  his  pretensions  to  a  height  which  none  ot 
his  predecessors  had  reached.  The  Carlovingian  princes  had 
formed  an  alliance  against  lioson,  the  usurper  of  the  kingdom 
of  Aries.  The  pope  writes  (o  Charles  the  Fat,  "  I  have  adopted 
the  iIlustriou.s  Prince  Boson  as  my  son ;  be  content  therefore 
with  your  own  kingdom,  for  X  shall  instantly  excommunicate 
all  who  attempt  to  injure  my  son."'  In  another  letter  to  the 
same  king,  who  had  taken  some  property  from  a  convent,  he 
enjoins  him  to  restore  it  within  sixty  days,  and  to  certify  by 
an  envoy  that  he  had  obeyed  the  command,  else  an  excom- 
munication would  immediately  ensue,  to  be  followed  by  still 
severer  castigation,  if  the  king  should  not  repent  upon  the  first 
punishment/  These  expressions  seem  to  intimate  a  sentence 
of  deposition  from  his  throne,  and  thus  anticipate  by  two  hun- 
dred years  the  famous  era  of  Gregory  VII,,  at  which  we  shall 
soon  arrive.  In  some  respects  John  VIII.  even  advanced  pre- 
tensions beyond  those  of  Gregory.  He  asserts  very  plainly  a 
right  of  choosing  the  emperor,  and  may  seem  indirectly  to  have 
exercised  it  in  the  election  of  Charles  the  iJald,  who  had  not 
primogeniture  in  his  favorji  This  prince,  whose  restless  am- 
bition was  united  with  meanness  as  well  as  insincerity,  con- 
sented to  sign  a  capitulation,  on  liis  coronation  at  Rome,  in 
favor  of  the  pope  and  church,  a  precedent  which  was  improved 
upon  in  subsequent  ages.A  Rome  was  now  prepared  to  rivet 
her  fetters  upon  sovereigns,  and  at  no  period  have  the  condi- 
tion of  society  and  the  circumstances  of  civil  govcmmcni  been 
so  favorable  for  her  ambition.  But  the  consummation  was  still 
suspended,  and  even  her  progress  arrested,  for  more  than  a 
hundre<i  and  fifty  years.  Tliis  dreary  interval  is  filled  up,  in  the 
annals  of  the  papacy,  by  a  series  of  revolutions  and  crimes.  Six 
popes  were  deposed,  two  murdered,  one  mutilated.  Frequently 
two  or  even  three  competitors,  among  whom  it  is  not  always 
possible  by  any  genuine  criticism  to  distinguish  the  true  shc{>- 


rf  t>«  Uftrea,  I.  Iv.  e.  n. 

f  Schmidt,  L  ii.  p.  rfo. 
/  Dorioribuii    rtfinecp*   itdem   !«  vcr 
beribu*  crudieadutn.    Scbmidl.  p.  afii. 


( B«iits,    CBptiHlaria, 
ScDmidl.  L  ii.  p.  107. 
A  Ibid.,  t.  IL  II.  t«9. 
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herd,  drove  each  other  alternately  from  the  city.  A  few  re- 
spectable names  appear  thinly  scattered  through  this  darkness ; 
and  sometimes,  perhaps,  a  pope  who  had  acquired  estimation 
by  his  private  virtues  may  be  distinguished  by  some  encroach- 
ment on  the  rights  of  princes  or  the  privileges  of  national 
churches.  But  in  general  the  pontiffs  of  that  age  bad  neither 
leisure  nor  capacity  to  perfect  the  great  system  of  temporal 
supremacy,  and  looked  rather  to  a  vile  profit  from  the  sale  of 
episcopal  confirmations,  or  of  exemptions  to  monasteries.! 

The  corruption  of  the  head  extended  naturally  to  all  other 
members  of  (he  church.  All  writers  concur  in  stigmatizing 
the  dissoluteness  and  neglect  of  decency  that  prevailed  among 
the  clergy.  Though  several  codes  of  ecclesiastical  discipline 
had  been  compiled  by  particular  prelates,  yet  neither  these  nor 
the  ancient  canons  were  much  regarded.  The  bishops,  indeed, 
who  were  to  enforce  them  bad  most  occasion  to  dread  their 
severity.  They  were  obtruded  upon  their  sees,  as  the  supreme 
poniifFs  were  upon  that  of  Rome,  by  force  or  corruption.  A 
child  of  five  years  old  was  marie  archbishop  of  Rheims.  The 
see  of  Narbonne  was  purchased  for  another  at  the  age  of  ten./ 
By  this  relaxation  of  morals  the  priesthood  began  to  lose  its 
hold  upon  the  prejudices  of  mankind.  These  arc  nourished 
chiefly  indeed  by  shining  examples  of  piety  and  virtue,  but 
also,  in  a  superstitious  age,  by  a-icetic  obscn-ances,  by  the  fast- 
ing and  watching  of  monks  and  hermits,  who  have  obviously 
so  bad  a  lot  in  this  life,  that  men  are  induced  to  conclude  that 
they  must  have  secured  a  better  reversion  in  futurity.  The 
regular  clergy,  accordingly,  or  monastic  orders,  who  practised, 
at  Iea.<!t  apparently,  the  specious  impostures  of  self- mortifica- 
tion, retained  at  all  times  a  far  greater  portion  of  respect  than 
ordinary  priests,  though  degenerated  themselves,  as  was  ad- 
mitted, from  their  primitive  strictness. 

Two  crimes,  of  at  least  violations  of  ecclesiastical  law,  had 
become  almost  universal  in  the  eleventh  century,  and  excited 
general  indignation — tlic  marriage  or  concubinage  of  priests, 
and  the  sale  of  benefices.  By  an  effect  of  those  prejudices  irt 
favor  of  austerity  to  which  I  have  just  alluded,  celibacy  hat\ 
been,  from  vcr>*  early  times,  enjoined  &5  an  obligation  uporx 


<  Schmidt,  t.  |i.  p.  414! 
MiiTc;    MMr«tciri.  Abb    -' 
r  VaiMctir.  Hi»t   •* 

p.    lit.      It    v«k   •'- 
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■^   ^^"'"gy-    It  was  perhaps  permitted  tliat  those  already  mar- 
^^r  the  first  time,  and  to  a  virgin,  might  receive  ordination ; 
->^^is,  after  prcvailinR  for  a  lenph  of  time  in  the  Greek 
^^Vj,  was  sanctioned  by  the  council  of  Trullo  in  691, t  and 
J^V^r  since  continued  one  of  the  distinguishing  features  of 
^"*scip!inc.     The  Latin  church,  however,  did  not  receive 
^.^^^  canons,  and  has  uniformly  persevered  in  excluding  the 
^«  orders  of  priests,  deacons,  and  subdcacons,  not  only 
*^  contracting  matrimony,  hut  from  cohabiting  with  wives 
^^  Vouscd  before  their  ordination.    The  prohibition,  however, 
^ring  some  ages  existed  only  in  the  letter  of  her  canons.    In 
^Very  country  the  secular  or  parochial  clergy  kept  women  in 
^^eir  houses,  upon  more  or  less  acknowledged  terms  of  inter- 
course, by  a  connivance  of  their  ecclesiastical  superiors,  which 
almost  amounted  to  a  positive  toleration.    The  sons  of  priests 
were  capable  of  inheriting  by  the  law  of  France  and  also  of 
Castile.'    Some  vigorous  eflforls  had  been  made  in  England 
by  Dunstan,  with  the  assistance  of  King  Edgar,  to  dispossess 
I    the  married  canons,  if  not  the  parochial  clergy,  of  their  bene- 


» 


k  Thi*  muncll  ma  held  At  Conitin- 
linoplf  in  Che  dome  of  Ihe  paUc*.  nllcd 
Tnilltu,  bf  ihe  tjitmii.  The  nomlna- 
live  Trullft,  IhoaKh  luloccinticat.  i«  uicd, 
I  brlirvc,  by  ecclcuRitical  writers  in 
(^niUsh.  Si.  Umc,  t.  i.  p.  im;  Art  d« 
v«TiG<r  le*  r>iiet,  i.  L  p.  U7;  Fleory, 
I(j*l.  Efxl^v.  t-  X.  p.  110.  liiiliapfi  u« 
not  wilhin  IhU  pMfnitiiiin,  and  conaol 
rrtain  iheir  wirea  by  the  discipline  ot 
th«  Crnlt  cliuteh.  Lin^.-inl  ujri  of  the 
An|lo-S*xoa  church.—"  Dunnx  cnor* 
than  no  yrar*  (n>m  the  death  oi  Augui- 
lia  ibc  Uw>  rcapcclinn  clerical  celibacy. 
to  tailing  to  lh«  luttural  ptMprn.iiilir*  n( 
man.  but  to  calculated  to  enforce  an  ele- 
vated idea  of  lh«  aandity  which  be- 
came ■  the  prieathood,  were  enforccil 
wlih  ih«  iiimi.iti  rlKor :  hut  iluring  pMt 
of  the  timlh  ceniury  and  mnit  of  the 
ttBih,  when  the  repeated  and  lanKuliurv 
deraMalioni  ol  iW  DjnFi  tlnealened 
lb*  denruciloB  of  the  hierarchy  no  leai 
llMn  of  the  government.  Ihe  ancient 
CMocia  oppoied  bul  a  feeble  barrier  to 
lb*  iinpttlie  of  the  paiiioni."  Ang.- 
Snt.  Church,  p,  rrA.  Whatever  may 
lure  been  the  caie  in  Kncland,  thote 
wbo  lw)k  at  the  abitract  of  the  eanoni 

*A  tate  wriler.  who  has  gloiied  over  every  fad  in  erclCdUtlicai  hiMory  whkh 
eosld  lUke  aoalBtl  hii  own  pnriifular  tcntia,  aticns.— *'  In  the  earlietl  ages  dI  the 
chnrch  bo  reatridiem  whaievFr  hud  hecn  placed  un  the  clcrsy  ir)  thi>  rcaticcl." 
PSlmcr'*  CoBjKiidious  Ecclenafticsl  Hotorv,  p.  115-  Thia  may  be  and  I  believe 
it  la,  vcTjr  true  of  the  Apoitolicil  [leriod:  but  Ihe  "  earlieal  Bfc*  arc  trTirral)/ 
nndcmood  to  go  further  ard  ttrtmnty  the  [frnhibilion  of  marriaite  to  pnestt  wai 
an  aalablUhed   cuuorn  of  sotne  anlii|uity  al   the  lime   of   the    Nieenc  oonncil.      The 


of  French  anil  Spanlih  council*,  in 
Uupln'a  ICcclciiuiical  lliitor).  fruin  tbe 
sixth  to  th»  e!e»ei»th  ernlury,  will  find 
hardly  »nc  wherein  Ihcit  it  not  kume 
rriactnient  agaimi  bi(ho|<!i  '>t  pneili  rc- 
lalninit  wives  in  Iheir  homci.  finch  inn- 
vision  ■  were  not  repeated  cerlatnly  with- 
out reaaun;  an  thai  Ihe  rrniarit  of 
Fleury.  1.  it.  p  m-  'hat  he  haa  found 
no  Inuance  of  crcncal  mnrnBcc  before 
tfit  cannot  weigh  lor  a  gteai  drat.  It 
la  probable  that  blthops  did  not  often 
■11UT7  after  their  comecratlon;  but  ihia 
caasoi      be      presumed      of      priests. 

Souihey.  in  hit  Vin.licI*  l?.ccleiii*  Ann- 
hcaaie.  p>  mo,  white  he  produces  »oire 
instances  of  clerical  malrlinony,  rn- 
desvon  lo  mialtad  Ihe  reader  into  ihe 
auopoaition  that  U  waa  even  confurm- 
able  to  ceclMiaalfcal  eanoiiB.* 


/Recueil  de»  Hirtoricn*,!-  xt.  prelacc. 
Marina.  f^nKavo  Subrc  la«  Siete  J  art  id  as. 
e:  a*t.  113-  This  win  by  virtue  of  ihc 
general  indulitcncr  iliown  by  the  cua- 
Uma  of  that  connirr  to  concubinage,  or 
franifoaui,'  the  children  of  such  a  unitin 
aJwaya  inhefttinit  in  default  of  Ihoie 
bora  in  aolcmn  wcdlodc    Ibid, 


4V««tlan  agitated  iher*  w«f.  not  whether  ptiem  shoold  roarrv.  contrary  as  it  was 

*    by   their  ndvocate   to    ^x*^    *■«*»«««    ma^itaon.    but 
men  sh<vul<t  be  ordained-    ]  do  ttol  ace  any  diflereac«  la  principle: 


at   wbHher  married 
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fices ;  but  the  abuse,  ii  such  it  is  to  be  considered,  made  in- 
ce&sant  progress,  til!  the  middle  of  the  eleventh  century.  There 
was  certainly  much  reason  for  the  rulers  of  the  church  to 
restore  this  part  of  their  discipline,  since  it  is  by  cuuing  of? 
her  members  from  the  charities  of  domestic  hfc  that  she  se- 
cures Ihcir  entire  affection  to  her  cause,  and  renders  them, 
like  veteran  soldiers,  independent  of  every  feeling  but  that  of 
fidelity  to  their  conmiander  and  regard  to  the  interests  of  their 
body.  Leo  IX.  accordingly,  one  of  the  first  pontiffs  who 
retrieved  the  honor  of  the  apostolic  chair,  after  its  long  period 
of  ignominy,  began  in  good  earnest  the  difficult  work  of  en- 
forcing celibacy  among  the  clergy.*  His  successors  never 
lost  sight  of  this  essential  point  of  discipline.  It  was  a  strug- 
gle against  the  natural  rights  and  strongest  affections  of  man- 
kind, which  lasted  for  several  ages,  and  succeeded  only  by 
the  toleration  of  greater  evils  than  those  it  was  intended  to 
remove.  Tlie  laity,  in  general,  took  part  against  the  married 
priests,  who  were  reduced  to  infamy  and  want,  or  obliged  to 
renounce  their  dearest  connections.  In  many  parts  of  Ger- 
many no  ministers  were  left  to  perform  divine  services."  But 
perhaps  there  was  no  country  where  the  rules  of  celibacy  met 
with  so  little  attention  as  in  England.  It  was  acknowledged  in 
the  reign  of  Henry  I.  that  the  greater  and  better  part  of  the 
clergy  were  married,  and  that  prince  is  said  to  have  permitted 
them  to  retain  their  wives."    But  the  hierarchy  never  relaxed  in 


m  St.  Uu«,  t  lil.  pp.  15^  t&(,  lip,  6ao, 
Ac 

nSchmldi.  I.  iit.  p.  779;  _  Man«nn«, 
Tbnaurui  An'Fcilutorum.  1.  i-  i>.  jjo.  A 
i^iDish  wrlm  (iravt  a  ■till  dukrr  pict* 
ure  oi  ihc  tjiannj  Mifciseil  Inwardt 
the  roamed  citrgy.  which,  if  he  do« 
nut  oaciierat*.  it#*  Mverc  indeed;  alii 
mtinbrU  iniBCBbanlar.  alii  uccideban. 
lur,  alii  dc  patrU  upcllebantur.  iiauci 
Ills  feiinoer*.  Jjrgsbclc.  Scrijic 
KrTutn    Uanicanim.    I.    1.   p.  Jjia.     TiiiC 

yrtihibiUDO  *»'  TcpMted  by  WftMemiw 
1.  in  till.  *o  that  there  («cm»  to  liavc 
been  much  difficulty  found.     Id.  p.  iSj 
■nd  i>   rji. 
o  Wilkia*.  Concilia,  p.  387;  Ctironkon 

^Kon  1  L'utlicr.  pp.  tA,  2M  jim;  Lyltct- 
lon,  voL  iti.  p.  jiS.  The  tUrd  Ltirnn 
council  fifty  Tcar*  aftcTwardn  sptaki  ul 
the  d«*>«Uti1e  cuitam  C^  krrptnK  oon- 
Cubinc*  I'lOx  vstA  by  Uic  Bnulinh  cTcrRT. 
CviR  In  Angtift  ^invjl  ci  dctntahUf  eon- 


torn,  ut  datid  In  domtbus  anti  fondca- 
rla*  habeanC  Lahbc.  C'ondlia.  t.  x.  p. 
(63].    EuRcniua  IV.  («nt  a  linte  to  itn. 

punF  cctrbacy  on  ihc  Iriih  cltr^.     Lyl* 

tel|on'»  Hcory  II.  vol.  ii.  p.  43. 

The  i^ngliih  clrrn'  long  Kt  at  noiwlit 
the  (ulmtnntioni  of  the  pop-e  aninst 
their  domciiiic  happicini;  and  the  ccifn- 
mon  law,  or  at  kaM  trrciiitible  cnitoro, 
iMini  to  hare  been  ihrir  ahicld.  Tli»c« 
It  ■onie  rc»son  to  belie\e  that  thfir  cWI- 
dreii  irerc  IcEitimalc  for  the  purpowa  ol 
tntirriunce.  which,  hoivever,  I  do  not 
Bi>crl.  'ITic  noni  of  |in(i<(  ac*  mm- 
ticined  in  Kveral  IciiTuiuenlf  of  ih« 
twelfth  and  Ibirttcnth  c»minie»;  but  we 
canncl  be  sure  that  ther  irerc  not  bora 
before  tbeir  fathers"  tiiijiiudnn.  or  that 

U)cv  were  reckontd  IcitiliinBte.* 

An  in«t»nf:e,  however,  nrcur«  In  the 
Rot.  Cur.  heeti,  a.d.  114*.  where  the 
antic  find  that  there  hai  hern  no  pidb 
entatioB  to  the  church  of  Dunttan.  but 


tucladmr  ct  lonito  tempEire  iuerli  ablcn 

'  Anons  the  witnetjc*  to  fame  inttrumcnia  la  th«  Kin  ot  Edward  I.,  prtatcd 
t)V  '^Ir  Hu[l»un  Giiiocy  fruni  Ihr  court.rolls  of  the  manor  cf  Ketwtck  In  Norlollc, 
«<  have  tnore  Ihan  en«e  Waller  filim  prtabytcri.  Hut  the  rcM  are  deicKbed  by  the 
lall'-rr'*  (urnatne.  except  one.  whn  i>  called  fiHua  Beairicii  ;  and  a>  Iiv  may  be  au^ 
peeled  of  being  UlectltiDaie,  we  cannot  iiUcr  the  conlnry  ■■  10  the  pricat'a  aon. 
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their  efforts;  and  all  the  councils,  general  or  provincial,  of  the 
iwclftli  century,  utter  denunciations  against  conrubinary 
priests^  After  that  age  we  do  not  find  them  so  frequently 
mentioned  ;  and  the  abuse  by  degrees,  though  not  suppressed, 
was  reduced  wttliin  limits  at  which  the  church  might  connive. 
Simony,  or  the  corrupt  purchase  of  spiritual  benefices,  wa« 
the  second  characteristic  reproach  of  the  clergy  in  the  eleventh 
century.  The  measures  taken  to  repress  it  dcser\'c  particular 
consideration,  as  they  produced  effects  of  the  highest  impor- 
tance in  the  history  of  the  middle  ages.  According  to  ihc  prim- 
itive custom  of  the  church,  an  episcopal  vacancy  was  filled  up 
by  election  of  the  clcrg\'  and  people  belonging  lo  the  city  or 
diocese.    The  subject  of  their  choice  was,  after  the  establish- 


thc  par*on«  have  beld  it  from  telh«r  (a 
no.  Sir  Fnncla  talipsvc,  in  bli  Id- 
troduction  to  chcK  retords  Ip.  19).  givci 
Otktr  proofi  ol  tht>_  bcrcditwy  luccvt- 

■ion  in  benciicci,  (iiialclui  C^imb renal*, 
about  the  <n(l  of  lltnry  II. '■  rclfn 
lafuff  VVrighi'i  Toliiical  rwnui  of  En^ 
land,  p.  isji.  Ricntioiif  tbc  inamaiFe  af 
the  parochial  drrny  ai  almost  univciu]. 
More  Mocrdoiuin  pafochialmm  Ansllx 
Icrc  cuncloium  damnabili  (jiiiden]  et 
deitstablh,  publlcam  *«cuin  habebtt 
comiicm  indliyium  ct  id  (uco  fota- 
riftia,  rt  in  cubicalo  coocubiaitn.  They 
mwn  callrtl  fecjriw,  a*  living  at  lh«  umt 
hcuth;  and  ibia  miiht  be  tolctatrd. 
Mtfaapi,  on  pret«ice  »l  service;   but  iho 

tined  U>  Ibe  firetide.  It  wa>  abotic  thii 
lime  that  a  poem.  Ue  Cuncubinit  Sjrcr- 
dotnn.  ootntnonlv  ailTibuied  to  Walt«r 
■lapr*.  but  anodtns  by  noitir  lo  Pope 
InDoccnt  in..  bitiBorously  defend*  tbc 
DTicanonical  uugr.  It  brKin*  thtii:^ 
"  Pritciani  rc^M  penitu*  caGtaiur. 

Saccrdoa  pef  hic  et  Mvc  vlim  decliaa- 
baiur, 

Sed  per  kk  •oturomodo  nunc  atileu- 
laiur. 

Cam  per  nottram  prviulem  k*t  amo- 

The  tail  line*  are  better  known,  hav 
inc  bem  often  qvoicil:— 
**  Ccve  jam   pro  detieii  multum   all*- 
Ravi. 

Heenoa  pro  pre»t>ifteri»  tnulta  compro- 

bari; 

Pater-noMer    nunc    pro   me.    qnoniam 
p«c«a*i. 

Dicat    <|uisque    preabyter    rum    tut 
autvi." 
Foeint  atcrlbed  tn  Mape*.  p.  ijt.    <Cain. 

dra  Society,  1841.) 

Several  other  poetiu  in  thii  very  ei»- 
rioii*  vnlamr  &lludic  to  the  name  Dnbject. 
Id  ■  dialoRue  between  a  iiriril  and  a 
•cbolar.  the  Inltrr  liacinii  tsic<l  him  with 
Ireepific  ■  trtibyttro  in  bii  houae,  the 
paraon  dclcndi  himMlf  by  rccrimina. 
tlm:— 
••  Mato  cum  preshylCTii  piiVra  fnrnirari, 

Serrjturo*  domino  &I10*  Iticran, 


Qtram  vagaa  aat«llilea  per  antra  sa^ 
lari: 

Eat  iahonaliuimum  ric  dchoneilttrl." 

IP-  jje.) 

John,  on  occaiion  oj  ihe  interdict  pro- 
aounecd  ackliut  him  in  i^e,  ttittA  the 
concubines  of  tbe  nrieiis  and  contpollcil 
Ihcm  (o  redeem  tiiemiclvrA  by  a  liiic. 
Pteabytctonim  et  dericoruro  locatiK 
vn  lotBm  Ansliam  a  mimstni  rcKis 
api2  ninl.  ct  ad  >«  rcdinicndum  gravi- 
ttr  ccmpultz.  Mutl.  I'aris,  p.  190L 
Thi*  ii  omiiteil  hjr  Lingard- 

Ic  Is  uid  by  KauRid  iGeich.  Art  IIo- 
ben*iBiiffcn,  tL  jk)  ihat  thrrc  wa*  > 
■narriril  Uisii^  of  I'raiiue  during  the 
ponitlicst*  of  Innocrnt  III.,  anij  ihar 
the  cujilom  of  clerical  mairiaKcs  laitcd 
tn  Hunsary  and  Sweden  to  tne  end  of 
the  thirteenth  ccnfury. 

The  marriigeii  ol  En^liah  clcnry  are 
noticed  an.i  r<ftii!r;iincd  in  aome  provin- 
cial conaiilntiont  t>\  iij?.    Matt.  Parla. 

p.  j8i.  Anil  llirrc  in.  ercn  bd  Istc  a> 
1404,  a  maadale  by  the  Biihop  of  Exe- 
ter agaJnit  raairird  prieiis.  Willcin*, 
ConjiTia,  t.  lit,  p,  »?■ 

^Qutdini  (aeerilorei  l.a(ini,  aaya  In- 
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mcnt  of  the  federate  or  provincial  system,  to  be  approved  or 
rejected  by  the  metropolitan  and  his  siifTragans ;  ajid,  il  ap- 
proved, he  was  consecrated  by  them.ff  It  is  probable  that,  in 
almost  cverj'  case,  the  clergy  took  a  leading  part  in  the  selec- 
tion of  their  bishops ;  but  the  consent  of  tlie  laity  was  abso- 
lutely necessary  to  render  it  valid.''  They  were,  however,  by 
degrees,  excluded  from  any  real  participation,  first  in  the 
Greek,  and  finally  in  the  western  church.  Out  this  was  not 
effected  till  pretty  late  times;  the  people  fuHy  preserved  their 
elective  rights  at  Milan  in  the  devcnih  centur)-,  and  traces  of 
their  concurrence  may  be  found  both  in  France  and  Germany 
in  the  next  age.» 

It  does  not  appear  that  the  early  Christian  emperors  inter- 
posed with  the  freedom  of  choice  any  further  than  to  make  their 
own  confirmation  necessary  in  the  great  patriarchal  sees,  such 
as  Rome  and  Constantinople,  which  were  frequently  the  ob- 
jects of  violent  competition,  and  to  decide  in  controverted 
elections.'  The  Gothic  and  Lombard  kings  of  Italy  followed 
the  same  line  of  conduct."  Rut  in  the  French  monarchy  a 
more  extensive  authority  was  assumed  by  the  sovereign. 
Though  the  practice  was  subject  to  some  variation,  it  may  be 
said  generally  that  the  Merovingian  kings,  the  line  of  Charle- 
magne, and  the  German  emperors  of  the  house  of  Saxony,  con- 
ferred bishoprics  either  by  direct  nomination,  or,  as  was  more 
regular,  by  recommendatory  letters  to  the  electors.f  In  Eng- 
land also,  before  the  conquest,  bishops  were  appointed  in  the 
Witcnagemot ;  and  even  in  the  reign  of  William  it  is  said  that 
Lanfranc  was  raised  to  the  see  of  Canterbury  by  consent  of 
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parliameut"'  But.  independently  of  this  prerogative,  which 
length  ul  time  and  the  tacit  sanction  of  the  people  have  rendered 
unquestionably  legitimate,  the  sovereign  liad  other  means  o£ 
controlling  the  election  of  a  bishop.  Those  estates  and  honors 
which  compose  the  temporalities  of  the  see,  and  without  which 
the  naked  spiritual  privileges  would  nut  have  tempted  an  ava- 
ricious generation,  had  chiefly  been  granted  by  former  kings, 
and  were  assimilated  to  lands  held  on  a  beneficiary  tenure.  As 
they  seemed  to  partake  of  the  nature  of  fiefs,  they  required  sim- 
ilar formalities — investiture  by  the  lord,  and  an  oath  of  fealty 
by  ihe  tenant.  Charlemagne  is  said  to  have  introduced  this 
practice ;  and,  by  way  of  visible  symbol,  a^  usual  in  feudal  inti- 
tulions,  to  have  put  the  ring  and  crosier  into  the  hands  of  the 
newly  consecrated  bishop.  And  this  continued  for  more  than 
two  centuries  afterwards  without  exciting  any  scandal  or  re- 
sistatice.-r 

The  church  has  undoubtedly  surrendered  part  of  her  indepen- 
dence in  return  for  ample  endowments  and  temporal  power; 
nor  could  any  claim  be  more  reasonable  than  that  of  feudal 
superiors  to  grant  the  investiture  of  dependent  fiefs.  But  the 
fairest  riglit  may  be  sullied  by  abuse ;  and  the  sovereigns,  the 
lay  patrons,  the  prelates  of  the  tenth  and  eleventh  centuries, 
made  their  powers  of  nomination  and  investiture  subservient 
to  the  grossest  rapacity.y  According  to  the  ancient  canons,  a 
benefice  was  avoided  by  any  simoniacal  pa>*mcnt  or  stipulation. 
If  these  were  to  be  enforced,  the  church  must  almost  be  cleared 
of  its  ministers.  Either  through  bribery  in  places  where  elec- 
tions still  prevailed,  or  through  corrupt  agreements  witJi 
princes,  or  at  least  customary  presents  to  their  wives  and  min- 
isters, a  large  proportion  of  the  bishops  had  no  valid  tenure  tn 
their  sees.  The  case  was  perhaps  worse  with  inferior  clerks; 
in  the  cliurch  of  Milan,  which  was  notorious  for  this  corrup- 
tion, not  a  single  ecclesiastic  could  stand  the  test,  the  arch- 
bishop exacting  a  price  for  the  collation  of  every  benefice.* 

The  bishops  of  Rome,  like  those  of  inferior  sees,  were  rcgu- 
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larly  elected  by  the  citizens,  laymen  as  well  as  ecclesiastics. 
But  their  consecration  was  dcfcrretl  nniil  ilie  popular  choice 
had  received  the  sovereign's  sanction.  The  Romans  regularly 
despatched  letters  to  Constantinople  or  to  the  exarchs  of  Ra- 
venna, praying  thai  their  election  of  a  pope  might  be  confirmed. 
Exceptions,  if  any,  are  infrequent  while  Rome  was  subject  to 
the  eastern  empire.^  This,  among  other  imperial  prerogatives, 
Charlemagne  might  consider  as  his  own.  He  possessed  the 
city,  especially  after  his  coronation  as  emperor,  in  full  sover- 
eignty, aiul  even  before  that  event  had  investigated,  as  supreme 
chief,  some  accusations  preferred  against  the  Pope  Leo  HI. 
No  vacancy  of  the  papacy  took  place  after  Charlemagne  be- 
came emperor ;  and  it  must  be  confessed  that,  in  the  first  which 
happened  under  Louis  the  Debonair,  Stephen  IV.  was  conse- 
crated in  haste  without  that  prince's  approbation-*  But  Greg- 
ory IV.,  his  successor,  waited  till  his  election  had  been  con- 
firmed; and  upon  the  whole  the  Carlovingiaii  emperors, 
though  less  uniformly  than  their  predecessors,  retained  that 
mark  of  sovereignty.^  But  during  the  disorderly  state  of  Italy 
which  followed  the  last  reigns  of  Oiarlemagne's  posterity, 
while  the  sovereignty  and  even  the  name  of  an  emperor  were  in 
abeyance,  the  supreme  dignity  of  Christendom  was  conferred 
only  by  the  factious  rabble  of  its  capital.  Otho  the  Great,  in  re- 
ceiving t!ie  imperial  crown,  took  upon  him  the  prerogatives 
of  Charlemagne.  There  is  even  extant  a  decree  of  Leo  VIII., 
which  grants  to  him  and  his  successors  the  right  of  naming 
future  popes.  But  the  authenticity  of  this  instrument  is  de- 
nied by  the  Italians.*'  It  does  not  appear  that  the  Saxon  em- 
perors went  to  such  a  length  as  nomination,  except  in  one  in- 
stance (that  of  Gregory  V.  in  096) ;  but  they  sometimes,  not 
uniformly,  confirmed  the  election  of  a  pope,  according  to  an- 
cient custom.  An  explicit  right  of  nomination,  was,  however, 
concedcti  to  the  Emperor  Henry  III.  in  104.7,  ^^  the  only  means 
of  rescuing  the  Roman  church  from  tlie  disgrace  and  depravity 
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into  which  it  had  fallen.  Henry  appointed  two  or  three  very 
good  popes ;  acting  in  i\n&  against  die  warnings  of  a  ^cl^sh 
policy,  as  fatal  experience  soon  proved  to  his  family.' 

This  high  prerogative  was  perhaps  not  designed  to  extend 
beyond  Henry  himself.  But  even  if  it  had  been  transmissible 
to  his  successors,  the  infancy  of  his  son  Henry  IV.,  and  the 
factions  of  that  minority,  precluded  the  possibility  of  its  exer- 
cise. Nicolas  n.,  in  1059,  published  a  decree  which  restored 
the  right  of  election  to  the  Romans,  but  with  a  remarkable 
variation  from  the  original  form.  The  cardinal  bishops  (seven 
in  number,  holding  sees  in  the  neighborhood  of  Rome,  and 
consequently  suffragans  of  the  pope  as  patriarch  or  metropol- 
itan) were  to  choose  the  supreme  pontiff,  with  the  concurrence 
first  of  the  cardinal  priests  and  deacons  (or  ministers  of  the  par- 
ish churches  of  Rome),  and  aftenvartis  of  the  laity.  Thus 
eleaed,  the  new  pope  was  to  be  presented  for  confirmation  to 
Henry,  "  now  king,  and  hereafter  to  become  emperor,"  and  to 
such  of  his  successors  as  should  personally  obtain  that  priv- 
ilege.^ This  decree  is  the  foundation  of  that  celebrated  mode  of 
election  in  a  conclave  of  cardinals  which  has  ever  since  de- 
termined the  headship  of  the  church.  It  was  intended  not  only 
to  exclude  the  citizens,  who  had  indeed  justly  forfeited  their 
primitive  right,  but  as  (ar  as  possible  to  prepare  the  way  for 
an  absolute  emancipation  of  the  papacy  from  the  imperial  con- 
trol; resen,-ing  only  a  precarious  and  personal  concession  to 
the  emperors  instead  of  their  ancient  legal  prerogative  of  con- 
firmation. 

The  real  author  of  this  decree,  and  of  all  other  vigorous  meas- 
ures adopted  by  the  popes  of  that  age,  whether  for  the  assertion 
of  their  independence  or  the  restoration  of  discipline,  was  Hil- 
debrand,  archdeacon  of  the  church  of  Rome,  by  far  the  most 
conspicuous  person  of  the  eleventh  century.  Acquiring  by  his 
extraordinary  qualities  an  unbounded  ascendency  over  the 
Italian  clergy,  they  regarded  him  as  their  chosen  leader  and  the 
hope  of  their  common  cause.  He  had  been  empowered  singly 
to  nominate  a  pope  on  the  part  of  the  Romans  after  the  death 
of  1^0  IX.,  and  compelled  Henry  HI.  to  acquiesce  in  his  choice 
of  Victor  II.*    No  man  could  proceed  more  fearlessly  towards 
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his  object  than  Hildebrand,  nor  with  less  attention  to  conscien- 
tious iini>ediments.  ThouKli  the  dccri-c  of  Nicolas  II,,  his  own 
work,  had  expressly  reserved  the  right  of  confimiatJon  o(  the 
young  king  of  Germany,  yet  on  llie  death  of  that  pope  Hilde- 
brand procured  the  election  and  consecration  of  Alexander  II. 
without  waiting  for  any  authority.*  During  this  pontificate 
he  WA&  considered  as  something  greater  than  the  pope,  who 
acted  entirely  by  his  counsels.  On  Alexander's  decease  Hilde- 
brand, long  since  the  real  liead  of  the  church,  was  raised  with 
enthusiasm  to  its  chief  dignity,  and  assumed  the  name  of  Greg- 
ory VH.  [a.d.  1073.] 

Notwithstanding  the  late  precedent  at  the  election  of  Alex- 
ander 11.,  it  appears  tliat  Gregory  did  not  yet  consider  bis 
plans  sufficiently  mature  to  throw  off  the  yoke  altogether,  but 
declined  to  receive  consecration  until  he  had  obtained  the  con- 
sent of  the  King  of  Gemiany.i  This  moderation  was  not  of 
long  continuance.  The  situation  of  Germany  speedily  afforded 
htm  an  opportunity  of  displaying  his  ambitious  views.  Henry 
IV.,  through  a  very  bad  education,  was  arbitrary  and  dissolute ; 
the  Saxons  were  engaged  la  a  desperate  rebellion ;  and  secret 
disaffection  had  spread  among  the  princes  to  an  extent  of  which 
the  pope  was  much  better  aware  than  the  king.;"  He  began  by 
excommunicating  some  of  Henry's  ministers  on  pretence  of 
simony,  and  made  it  a  ground  of  remonstrance  that  they  were 
not  instantly  dismissed.  His  next  step  was  to  publish  a  decree, 
or  rather  to  renew  one  of  Alexander  II.,  against  lay  investi- 
tures.* Tlie  abolition  of  these  was  a  favorite  object  of  Greg- 
ory, and  formed  an  essential  part  of  his  general  scheme  for 
emancipating  the  spiritual  and  subjugating  the  temporal 
power.  The  ring  and  crosier,  it  was  asserted  by  the  papal  ad- 
vocates, were  the  emblems  of  that  power  which  no  monarch 
could  bestow ;  but  even  if  a  less  offensive  symbol  were  adopted 
in  investitures,  the  dignity  of  the  church  was  lowered,  and  her 
purity  contaminated,  when  her  highest  ministers  were  com- 
peEled  to  solicit  the  patronage  or  the  approbation  of  laymen. 
Though  the  estates  of  bishops  might,  strictly,  be  of  temporal 
right,  yet,  as  they  had  been  insq)arably  annexed  to  their  spirit- 
ual office,  it  became  just  that  what  was  first  in  dignity  and  im- 
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portarce  should  carry  with  it  tliosc  accessory  parts.  And  this 
was  more  necessary  than  in  former  times  on  account  of  the 
notorious  traffic  which  sovereigns  made  of  their  usurped  nom- 
ination to  benefices,  so  that  scarcely  any  prelate  sat  by  their 
favor  whose  possession  was  not  invalidated  by  simony. 

The  contest  about  investitures,  though  begun  by  Gregory 
VII.,  did  not  occupy  a  very  prominent  place  during  his  pon- 
tificate ;  its  interest  being  suspended  by  other  more  extraordi- 
nary and  important  tlissensions  between  the  church  and  em- 
pire. Tlic  pope,  after  tampering  some  lime  with  tlie  disaffected 
party  in  Germany,  summoned  Henry  to  appear  at  Rome  av.d 
vindicate  himself  from  the  charges  alleged  hy  his  subjects. 
Such  an  outrage  naturally  exasperated  a  young  and  passionate 
monarch.  Assembling  a  number  of  bishops  and  other  vassals 
at  Worms,  be  procured  a  sentence  that  Gregory  should  no 
longer  be  obeyed  as  lawful  pope.  But  the  time  was  past  for 
those  arbitrary  encroachments,  or  at  least  high  prerogatives,  of 
former  emperors.  The  relations  of  dependency  between 
church  and  slate  were  now  about  to  he  reversed.  Gregory  had 
no  sooner  received  accounts  of  the  proceedings  at  Worms  than 
he  summoned  a  council  in  ("he  Latcran  palace,  and  by  a  sol- 
emn sentence  not  only  excommunicated  Henry,  hut  deprived 
him  of  the  kingdoms  of  Germany  and  Italy,  releasing  his  sub- 
jects from  their  allegiance,  and  forbidding  them  to  obey  him  as 
sovereign.  Thus  Gregory  VII.  obtained  the  glory  of  leaving 
all  his  predecessors  behind,  and  astonishing  mankind  by  an 
act  of  audacity  and  ambition  which  the  most  emulous  of  his 
successors  could  hardly  surpass.' 


f  The  Mntvnce  of  Cmcory  VIT,  Bsainn 
llic  Emperor  Hcnrir  w4»  drrctJed.  wc 
*h«uld  slwajr*  rtniemher,  lo  pFrcon*  al- 
rraJjr  lattl  diKpuinl  l(>  rcjrrt  riis  SutliUT' 
Tiy,  Men  »r«  Rlai  to  be  tofd  th*t  il  ti 
Ihdr  duty  to  rrsitt  •  i-nvtteign  aMbisI 
wbotn  they  are  in  rebeld'on,  and  will  rot 
be  T«ry  itcrupulaui  iq  naininini{  cntiflu- 
tiom  whicli  Fnll  hi  with  their  inclina- 
titto*  4ncl  intt^ert».  Alletfinnre  wn*  m 
Ihoie  lurhulml  njtes  pinily  llirnwn  <.i(T, 
Acid  Ibe  ri|(ht  ol  rc^itljincr  wii»iin  ee<n- 
linual  eKprciw.  To  the  Cerfian*  "t  llm 
eleventli  century  •  prin«  unfit  ittt  Chris- 
tian com  ID nn  ion  would  eafilr  apprir 
unfil  to  reicn  »vrr  them:  and  though 
Hetity  hsd  nut  niven  mutlv  reat  [iravo- 
calion  lo  tbe  (lope.  Iii*  virct  ami  tynn- 
■7  misht  teetn  to  challenge  any  spirit- 
nal  ceimarr  nr  teniTioral  chaitisenirnl. 
A  nearly  CO nlernvornry  •vrilrr  oml'ineii 
Ihc  liro  iuitifioalioni  of  the  rflir1!u>ui 
party.     Nemo   Rotaioorum    pontiftcem 


re|]e>  a  regno  tJejionwe  po«e  deneKabit. 
q3)icuD()u«  drtrcla  Mn^iwtni  p*ttm 
OreRoni  non  pro»cTibei>iJ«  judicnbil. 
I|}»e  enini  rlr  apORtolieui  ,  .  .  Pne- 
teres,  Itlieti  homines  nrnrictim  en  vaelo 
■ibl  orircioiucrunt  in  tee'''",  til  clcctare^ 
tuoi  jult^  judiir.ire  »l  rec^'i  |irii«idenli4 
Ruliernjtr  inlB.Kcfcl,  quod  pactum  tl!« 
Iio(iP3  p(»viiicaiA  et  cfwilemiiere  nnn 
rev*iivil,  Sr.  Kr«n.  et,  ahwiiic  seiti* 
a|'oM<ili«^:e    iudictr>    [iiinripeii    enm    pfo 

rree  merits  refutare  poMcnt.  cum  pae- 
iiim  ailiiin>1i.re  civiitemptcril,  quod  ii» 
pro  electione  titi  promUeral:  quo  nnn 
ailimplelu,  iiirc  f*K  «••  puttrat.  Vit* 
r.rrK.  V'ir.  in  Miir«tori.  Scfiol.  Ber. 
llal.  I.  iii.  p.  xt'- 

l'l>"n  the  MneT  h-nnd.  the  trietidi  and 
mppoTtrra  iif  lleitry,  though  ecc'edat- 
lir*.  profeileil  ai^ainiit  Ihli  novel  itrrtch 
<i|  prerogative  in  t)ir  Romao  twe- 
Srvrral  [iroofi  ol  thik  arc  adduced  by 
Schmidt,  t.  Hi-  p.  3IS- 
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The  first  impulses  of  Henry's  mind  on  hearing  this  denun- 
ciation were  indignation  and  resentment.  But,  like  other  in- 
experienced and  misguided  sovereigns,  he  had  formed  an  er- 
roneous calculation  of  his  own  resources.  A  conspiracy.  long 
prepared,  of  which  the  dukes  of  Suabia  and  Carinthia  were 
the  chiefs,  began  to  manifest  itself.  Some  were  alienated  by 
his  vices,  and  others  jealous  of  his  family.  The  rebellious 
Saxons  touk  courage;  the  bishops,  intimidated  by  excom- 
munications, withdrew  from  his  side;  and  he  suddenly  found 
himself  almost  insulated  in  the  midst  of  his  dominions.  In 
th!5  desertion  he  had  recourse,  through  panic,  to  a  miserable 
expedient.  He  crossed  the  Alps  with  the  avowed  determina- 
tion of  submitting,  and  seeking  absolution  from  the  pope. 
Gregory  was  at  Canossa.  a  fortress  near  Reggio,  belonging  to 
his  faithful  adherent  the  Countess  Matilda.  It  »-as  in  a  winter 
of  unusual  severity,  [a.d.  1077.]  The  emperor  was  admitted, 
without  his  guards,  into  an  outer  court  of  the  castle,  and  three 
successive  days  remained  from  morning  till  evening  in  a  wool- 
len shirt  and  with  naked  feet ;  while  Gregory,  shut  up  with  the 
countess,  refused  to  admit  him  to  his  presence.  On  the  fourth 
day  he  obtained  absolution ;  but  only  upon  condition  of  ap- 
pearing on  a  certain  day  to  learn  the  pope's  decision  whether 
or  no  he  should  be  restored  to  his  kingdom,  until  which  time 
he  promised  not  to  assume  the  ensigns  of  royalty. 

This  base  humiliation,  instead  of  conciliating  Henry's  ad- 
versaries, forfeited  the  attachment  of  his  friends.  In  his  con- 
test with  the  pope  he  had  found  a  zealous  support  in  the  prin- 
cipal Lombard  cities,  among  whom  the  married  and  simonia- 
cal  clergy  had  great  influence.*"  Indignant  at  his  submission 
to  Gregory,  whom  they  affected  to  consider  as  an  usurper  of 
the  papal  chair,  they  now  closed  their  gates  against  the  em- 
peror, and  spoke  openly  of  deposing  htm.  In  this  singular  po- 
sition hctween  opposite  dangers.  Henry  retrod  his  late  steps, 
and  broke  off  his  treaty  with  the  pope ;  preferring,  if  he  must 


■I  ThCT«  had  Ijcen  a  kind  of  civil  ww 
at  Uilon  laj  nboui  (wcnl^  yearm  before 
Ibli  ttmc,  (xclted  by  Ihc  intcmpcntc 
xoil  ol  H>tiic  ptiniiBiii  *hn  cndmvofcd 

SO  execute  th«  paiial  Aeettet  attalaai 
rregtitar  cl«tV»  by  (oret  T**  hiitoty  of 
tbe*e  (eudit  hB*  bc«n  written  'bj  two  coii' 
»«rtporarie^.  Amulf  and  Landulf.  pub- 
lUhcd  In  tbe  4lh  volume  ol  Muratori't 

ftcriplotcri      Rrriim      ttalkaniin:        lufli- 

deat  cxinctt  (Torn  wlilcli  will  be  fonnd 


(n  St.  Marc,  t.  tii.  if.  am  Ac.  nnd  ta 
Muralori'*  Annals.  The  Milanese 
clerBy  fct  up  i  pretence  (n  rrlain  wivt», 
under  the  anthirily  o!  thriT  xrcal  arch- 
bichOt>.  Si-  .\«nbro(iC,  whn.  ii  ae«m«.  hni 
■polccn  with  morr  incIiiV^'o^e  o!  thia 
practice  than  tnoM  ol  the  Uthcm.  Both 
Arnnll  and  Landull  Favnr  the  married 
clertit:  and  were  pcrtiaft  thenuclves 
at  thai  dcacriplLon,      Muralori 
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fall,  to  fall  as  the  defender  rather  tlian  the  betrayer  of  his  im- 
perial rights.  The  rebellious  princes  of  Germany  chose  an- 
other king.  Rodolph  Duke  of  Suabia.  on  whom  Gregory,  after 
some  delay,  bestowed  the  crowu,  witli  a  Latin  verse  importing 
that  it  was  given  by  virtue  of  the  original  commission  of  St. 
Peter."  But  the  success  of  this  pontiff  in  his  immediate  designs 
was  not  answerable  to  his  intrepidity.  Henry  both  subdued 
the  German  rcbtrllion  and  carried  on  the  war  with  so  much 
vigor,  or  rather  so  Uttle  resistance,  in  Italy  Itiat  he  was  crowned 
in  Rome  by  the  Antipope  Guibcrt,  whom  he  had  raised  in  a 
council  of  his  partisans  to  the  government  of  the  church  in- 
stead of  Gregory.  The  latter  found  an  asylum  under  the  pro- 
tection of  Roger  Guiscard,  at  Salerno,  where  he  died  an  exile. 
His  mantle,  however,  descended  upon  his  successors,  especially 
Urban  II.  and  Paschal  11.,  who  strenuously  persevered  in  the 
great  contest  for  ecclesiastical  independence;  the  former  with 
a  spirit  and  policy  worthy  of  Gregory  VIZ.,  the  latter  with 
steady  but  disinterested  prcj'iuliee.f  They  raised  up  enemies 
against  Henry  IV.  out  of  the  bosom  of  his  family,  instigating 
the  ambition  of  two  of  his  sons  successively,  Conrad  and  Henry, 
to  mingle  in  the  revolts  of  Germany.  But  Rome,  under  whose 
auspices  the  latter  had  not  scrupled  to  engage  in  an  almost  par- 
ricidal rebellion,  was  soon  disappointed  by  his  unexpected 
tenaciousness  of  that  obnoxious  prerogative  which  had  occa- 
sioned BO  much  of  his  father's  misery.  He  steadily  refused  to 
part  with  the  right  of  investiture;  and  the  empire  was  still 
committed  in  open  hostility  with  the  church  for  fifteen  years  of 
his  reign.  But  Henry  V.  being  stronger  in  the  support  of  his 
German  vassals  than  his  father  had  been,  none  of  the  popes 
with  whom  lie  was  engaged  had  ihc  boldness  to  repeat  the 
measures  of  Gregory  VII.  At  length,  each  party  grown  weary 
of  this  ruinous  contention,  a  treaty  was  agreed  upon  between 
the  emperor  and  Calixtus  H.  which  put  an  end  by  compromise 
to  the  question  of  ecclesiastical  investitures,  [a.d.  1122.]     By 


••  Prlra  litAh  1*«ini,  Pmhm  diaileiiM 
Kodalpho. 

!■  P»Mh»l  It,  WM  on  conHciFtttiouf  in 
hit  ftbhortroce  of  Jnv»titure«.  thiti  be 
■cliialty  iilBfit-d  s'l  suri^cmrnl  wilh 
llcrry  V.  in  itto,  whereby  the  prckles 
am*  ro  rtiign  all  Xhr  Undn  and  other 
p»M«MH>nt  which  (hey  held  in  fief  nf  the 
«np*ror,  on  wiivditlon  o(  Ihp  laiier  r*- 
nouncina  the  riehl  of  inveititurc.  which 
ifuUcd,  m  «nen  cirrumtonc**,  witnld 
fall  ul  ilidl.    This  exuaordinarjr  concct- 


tlon.  ■*  raty  be  tmaftlnrA,  ttu  not  vny 
M(i«bctory  TO  Ihc  cordgtul*  and  blshopl 
alioiil  PfLKhal'*  cmin,  more  wordljr. 
minded  than  hiratelf,  nor  to  tboic  of 

the       rinprmr'*       |»rt]>.       whose      joint 

clamor  aocn  put  a  atop  to  the  ireatr, 
St.  Manr,  l.  iv.  p.  m*,  A  reiter  ol  Pat- 
chat  tD  Anielrn  (Scnmidl,  I.  iiL  p.  sat} 
hrtmii  10  imply  that  he  thouglit  It  belter 
tor  the  cl'.urih  ta  lie  without  richer  than 
to  enjoy  them  an  coailitlon  oi  doing 
bo  mace  to  laymen, 
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this  compact  the  emperor  resigned  forever  alt  pretence  to  in- 
vest bishops  by  the  ring  and  crusicr,  and  recognized  the  Hberty 
of  elections.  But  in  return  it  was  agreed  that  elections  should 
be  made  in  his  presence  or  that  of  his  officers,  and  that  the  new 
bisliop  siiQuld  receive  his  temporalities  from  the  emperor  hy  the 
sceptre./" 

Both  parties  in  the  concordat  at  Worms  receded  from  so 
much  of  ihcir  pretensions,  that  wc  might  almost  hesitate  to 
determine  which  is  to  be  considered  as  victorious.  On  the  one 
hand,  in  restoring  the  freedom  of  episcopal  clection.s  the  em- 
perors lost  a  prerogative  of  ver>'  long  standing,  and  almost 
necessary  to  the  maintenance  of  autliority  over  not  the  least 
tnrbulent  part  of  their  subjects.  And  tliough  the  form  of  in- 
vestiture by  the  ring  and  crosier  seemed  in  itself  of  no  im- 
portance, yet  it  had  been  in  effect  a  collateral  security  against 
the  election  of  obnoxious  persons.  I'or  the  emperors  detain- 
ing the  necessary  part  of  tlie  pontificals  until  they  should  con- 
fer investiture,  prevented  a  hasty  consecration  of  the  new 
bishop,  after  which,  the  vacancy  being  legally  filled,  it  would 
not  be  decent  for  tliem  to  withhold  the  lemporahties.  But  then, 
on  the  other  hand,  they  preserved  by  the  concordat  their  feudal 
sovereignty  over  the  estates  of  the  church,  in  defiance  of  the 
language  which  had  recently  h^en  held  by  its  rulers.  Gregory 
VII.  had  positively  declared,  in  the  Latcran  council  of  1080, 
that  a  bishop  or  abbot  receiving  investiture  from  a  layman 
should  not  be  reckoned  as  a  prelate.?  The  same  doctrine  haJ 
been  maintained  by  all  his  successors,  without  any  limitation  of 
their  censures  to  the  formality  of  the  ring  and  crosier.  Cut 
Caltxtus  II.  himself  had  gone  much  further,  and  absolutely  pro- 
hibited the  compelling  ecclesiastics  to  render  any  service  to 
laymen  on  account  of  their  benefices.*'  It  is  evident  that  such  a 
general  immunity  from  feudal  obligations  for  an  order  who 
possessed  nearly  half  the  lands  in  Europe  struck  at  the  root  of 
those  institutions  by  which  the  fabric  of  society  was  principally 
held  together.  This  complete  independency  had  been  the  aim 
of  Gregory's  disciples ;  and  by  yielding  to  the  continuance  of 


fSl.  Mare.  t.  iv.  p.  logj:  Schmidt. 
t  lit.  p.  \}9,    Th«  latter  •luotci  the  LMln 

a  St.  Msr«.  t.  iv.  p.  774.  A  biihop  ot 
PurcniU  *iu-rt*  Ihsl  {irrtalrt  diifion- 
OTPd  ihrir  *ril«T  lay  putlina  their  titndi. 
which  held  (lie  tiuJj-  and  Uoud  ul  Chriit, 


belwr«n  tho»«  of  tlic  impure  la)nncn.  p. 
•n(..  The  >ajn«  cxpKtiton*  tre  nted  br 
otlicTi.  anil  atr  IrvcllctI  at  the  lurm  nf 
fcudsl  homaec.  which.  ac«OT(linK  to  th« 

fnnciiilrt    vf    II1M    xkc.    inigM    l»    have 
pen  a>  Dbnoxii^ut  a>  invcttiture. 
r  Id.,  [Iff.  1061.  1063, 
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lay  investitures  in  any  shape  Calixlns  maVf  in  this  point  of  view, 
appear  to  have  relinquished  the  principal  object  of  contention.' 
The  emperors  were  not  the  only  sovereigns  whose  practice 
of  investiture  excited  the  hostility  of  Rome,  although  they  sus- 
tained the  principal  bnint  of  the  war.  A  similar  contest  broke 
out  under  the  pontificate  of  Paschal  II.  with  Henry  I.  of  Eng- 
land ;  for  the  circumstances  of  which,  as  they  contain  nothing 
peculiar,  I  refer  to  our  own  historians.  It  is  remarkable  that  it 
ended  in  a  compromise  not  unlike  that  adjusted  at  Worms ; 
the  king  renouncing  all  sorts  of  investitures,  while  the  pope 
consented  that  the  bishop  should  do  homage  for  his  temporal- 
ities. This  was  exactly  the  custom  of  France,  where  an  investi- 
ture by  the  ring  and  crosier  is  said  not  to  have  prevailed  -.t  and 
it  answered  the  main  end  of  sovereigns  by  keeping  up  the  feudal 
dependency  of  ccclcsia^tical  estates.  But  the  kings  of  Castile 
were  more  fortunate  than  the  rest ;  discreetly  yielding  to  the 
pride  of  Rome,  they  obtained  what  was  essential  to  their  own 
authority,  and  have  always  possessed,  by  the  concession  of 
Urban  11..  an  absolute  privilege  of  nomination  to  bishoprics  in 
their  dominions."    An  early  evidence  of  that  indifference  of  the 


J  Bank c  oliifTvc*  tliMl  occfirding  to 
tlM  ooaourOat  ol  Wortnt  prnlomtiunt 
inRoencc  wiu  i^irldril  to  the  tmperor  in 
Crrntany  ■iid  io  the  po(|«  In  Italy;   an 

aurcciiirnt,  howrvfr.  which  Wax  il'irf  Cx- 
prcfsrd  with  prvdiloti.  anil  vhic-ti  ooo- 
taincil  Ilir  (crnt  of  {rc:ili  (l»9[>uiei,  llinl. 
vl  Rrlurni.  i.  m-  I*"*  tv^it  if  Ihia  vIg> 
lorjr  tlioulj  tic  aMigiird  ti;  Rome  in  re- 
(p«cl  ol  Germanr,  it  dor*  DOI  *«4-in 
squall*  cleat  aa  tu  Enilanil.  Lingaid 
tay*  ot  the  acrretiieiit  heiwem  Henry  I. 
anil  I*lM:lial  II,, — "  Uiji>li  lh»  wln.le, 
the  church  Ramed  1jttl«  hy  EhU  cotn- 
[iirmiTM.  Ii  niliilil  check,  but  ili<1  not 
abolialij  the  principal  abuiie.  If  flenrv 
■urrenilrrrtt  an  unneceMsry  etiein^my, 
h«  Riill  retainciJ  (he  cubitance.  The 
Tl)|hl  whirh  he  aitumd  nf  nomiKatinii 
bwhop*  and  abbaii  wtu  left  unini' 
IMlred."  Hill.  Ill  BiidI..  II.  169.  Rut  it 
thia  Domination   by  the  crown  was  %a 

great  an  abuic.  why  did  Ihe  p<:i|,n  cnn- 

c«de  it  to  Spain  and  Franee?  The  real 
Irulh  in,  that  ti.i  imnlc  of  i^hooims  liiih- 
Opt  is  altoKctiier  UDcxccptionabte.  Bui. 
upon  the  whole,  rnimmatinn  by  the 
crown  i*  likelv  lo  work  better  than  any 
other,  even  for  the  rrligiou"  good  of 
the  chiirch.  As  a  fneans  of  prcMi^lnB 
The  connection  ol  the  cleisy  with  the 
atnie.  it  is  almoii  indlipcnaablc 

Kchintili  obicTvei,  a*  to  Germany,  that 
the  diapBle  about  invtititurea  was  not 
wholly  %n  the  ttdwanuge  of  ihe  chorcli ; 

ihoue^i  the  teemed  \o  come  out  luccest- 

fully,   yet    it    nrodiii:ed   ■  hatred   on    the 

p«rt  of  Ihe  latty,  and.  ab'we  alt.  n  deter* 
minatlon  in  ihe  piiucei  and  ncbiliiy  10 


fTMiit  no  ninrc  landi  over  whicb  tbeir 
■uicralDty  wan  to  he  dltpntcd.  i[j-  «6g. 
The  emperors  retained  a  aaoA  deal— 
the  rcgafe,  or  poaaeaiion  of  the  tempo- 
Tslilie*  during  a  vacancy  1  llic  pirmica- 
llv«.  on  a  tliaputed  vlKtlon,  of  Imrettins 
whichever  candidate  Ihey  pleased; 
above  atl,  perhapii.  the  etcognilion  of  a 
Steal  piinciple,  that  the  diiirch  was,  as 
to  tta  iemp»ra)  «ttai*,  ib«  »ti1)]«et  of  the 
civil  nuigksttaic.  The  feudal  clement  of 
•ociety  was  10  oppotlte  to  the  eccletia*- 

lical.   Iluil  wbalevcT   viaa  aained    by   ihc 

former  was  ao  much  tubtracied  From 
the  efficacy  o(  the  latter,  Thii  kit  an 
iinpon&nce  to  the  imperial  tRveiittuTfi 
afier  the  Caliitin  concordat,  which  wai 
not  intended  probably  by  Ihe  pope.  For 
Ihe  wordi,  ai  quoted  by  Sdimidl  liii, 
301).  ~  Habeat      imperaiorla      dignltsi 

riecttim     liber;      connccrafum     canmnici 

reraliicr  per  Bceptrum  sine  (jteiio  tnmcn 
inveitlre  aolcnniEer  —  imply  nuihiriK 
more  than  a  lomialiiy.  Tlie  empcr«r  ia, 
*■  it  were,  commanded  to  iarest  the 
btefaop  after  conaccratlon.  But  m  prac- 
tice the  emperon  always  conferred  the 
Investiture  botoTC         consecratioiL 

Schmidt,  iv.  i<j. 

iHtatoire  dti  Droit  public  ecclfsiu- 
tiaue  Fraacoii.  p.  jfit.  I  do  not  fully 
rely  on  ihli  authority. 

H  F.  r*ul  on  Bemeficerf.  c.  a*;  Zurita. 
Analei  da  Araaon.  t.  W.  n.  ^5-  Fleitry 
uiyi  thai  the  Iiftifti  of  i^pain  nominate 
to  Mshoprid  by  virtue  of  a  particular 
fnduWeoce.  renewed  by  the  pope  for 
the  EiTc  of  «ach  ririnca.  Institution!  au 
Droit,  t.  i  p.  loL. 
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popes  towards  tlie  real  independence  of  national  churches  to 
which  subsequent  ages  were  to  lend  abundant  coiiliniialion. 

When  the  emperors  had  surrendered  their  pretensions  to 
interfere  in  episcopal  elections,  the  primitive  mode  of  collecting 
the  suffrages  of  clergy  anil  laity  in  conjunction,  or  at  least  of 
the  clergy  with  the  laity's  assent  and  ratification,  ought  natur- 
ally to  have  revived.  But  in  the  twelfth  century  neither  the 
people,  nor  even  the  general  body  of  the  diocesan  clergy,  were 
considered  as  worthy  to  exercise  this  function.  It  soon  de- 
volved altogether  upon  the  chapters  of  cathedral  churches.^ 
Tht  original  of  these  may  be  traced  very  high.  In  the  earliest 
ages  we  find  a  college  of  presbytery  consisting  of  the  priests  and 
deacons,  assistants  as  a  council  of  advice,  or  even  a  kind  of 
parliament,  to  their  bishops.  Parochial  divisions,  and  fixed 
ministers  attached  to  them,  were  not  established  till  a  later 
period.  Hut  the  canons,  or  cathedral  clergy,  acquired  after- 
wards a  more  distinct  character.  They  were  subjected  by  de- 
grees to  certain  strict  observances,  little  differing,  in  (act,  from 
those  imposed  on  monastic  orders.  They  lived  at  a  common 
table,  they  slept  in  a  common  dormitory,  their  dress  and  diet 
were  regulated  by  peculiar  laws.  But  they  were  distinguished 
from  monks  by  llic  right  of  possessing  individual  property, 
which  was  afterwards  extended  to  the  enjoyment  of  separate 
prebends  or  benefices.  These  strict  regulations,  chiefly  im- 
posed by  Louis  the  Debonair,  went  into  disuse  through  the 
relaxation  of  discipline;  nor  were  they  ever  effectually  re- 
stored. Meantime  the  chapters  became  extremely  rich;  and 
as  they  monopolized  the  privilege  of  electing  bishops,  it  be- 
came an  object  of  ambition  with  noble  families  to  obtain  canon- 
rics  for  their  younger  children,  as  the  surest  road  to  ecclesias- 
tical honors  and  opulence.  Contrary,  therefore,  to  the  general 
policy  of  ilie  church,  persons  of  inferior  birth  have  been  rigidly 
excluded  from  these  found ations.tv 


V  Fra  Paulo  (TrcatiM  on  Bcn^rices.  C 
>4>  layt  that  betwvtn  iiu  and  1145  H 
became  a  rwlc  almml  rverywhtre  e*- 
Ublifbed  itial  biihupa  thutild  ht  chor- 
ea bji  U»c  cliapter.  Sclimidi,  liowever, 
brinifa  a  lew  imlancvo  where  ihe  con- 
sent «l  the  nobilH/  and  >it|j«T  laic*  U 
cxprctMd,  iliQuvh  perhapi  liitlc  ctM 
ihan  a  maiter  Jf  lurni.  Inni>cent  II. 
teems  lo  tijive  been  the  firtt  who  d*- 
rlaieil  that  whoever  liail  Ihe  majorily 
ol  the  chanter  in  hi*  l«ror  tliotili)  be 
tUcoKil  duly  elected;  uid  tbi*  wat  coo- 


6nned  by  Oiho  IV.  in  the  eapitulitioa 
upon  bit  Bccniian.  Diit.  d«i  AHe- 
nund*.  t.  iv.  jt.  ■;$.  FIcury  ihlnki  iliat 
cbaDter*  had  not  an  cicluiivc  cTecrtion 
till  me  end  of  tbe  twetfih  ccniurr.  Tlic 
•Konil  IjitcTBii  council  in  iijg  TeprcME* 
their  Bttcindt*  10  enicioM  it.  InitilU' 
tlon*  Bu  Droit  HccUn.,  t.  1.  p.  too. 

wSchmidii  I.  ii.  pp.  om,  473;  t.  ui. 
n.  aSt.  EncyclopWie  an,  Chuiciine.  F. 
Paul  an  Beneficed,  c  16.  Fltwty.  Amc 
Diitcoitn  tur  rniil.  Ecctft. 
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The  object  of  Gregory  VII.,  in  attempting  to  redress  those 
more  flagrani  abuses  which  for  two  centuries  had  deformed 
the  face  of  the  Latin  church,  is  not  incapahlc,  ptrhaps,  of  vin- 
dication, though  no  sufficient  apology  can  be  offered  for  the 
means  he  employed.  But  ttie  thsinleresled  love  of  reforma- 
tion, to  which  candor  might  ascribe  the  contention  against  in- 
vestitures, is  bchcd  by  the  general  tenor  of  his  conduct,  ex- 
hibiting an  arrogance  without  parallel,  and  an  ambition  that 
grasped  at  universal  and  unUmited  monarchy.  He  may  be 
called  the  common  enemy  of  all  sovereigns  whose  dignity  as 
well  as  independence  mortified  his  infatuated  pride.  Thus  we 
find  him  menacing  Philip  I.  of  France,  who  liad  connived  at 
the  pillage  of  some  Italian  merchants  and  pilgrims,  not  only 
with  an  interdict,  but  a  sentence  of  deposition..''  Thus  too  he 
asserts,  as  a  known  historical  fact,  tiiat  the  kingdom  of  Spain 
had  formerly  belonged,  by  special  right,  to  St.  I'cter;  and  by 
virtue  of  this  imprescriptible  claim  he  grants  to  a  certain  Count 
de  Rouci  all  territories  which  he  should  reconquer  from  the 
Moors,  to  be  held  in  ficf  from  the  Holy  Sec  by  a  stipulated  rent.y 
A  similar  pretension  he  makes  to  the  kingdom  of  Hungar>',  and 
bitterly  reproaches  its  sovereign,  Solomon,  who  had  done  hom- 
age to  the  emperor,  in  derogation  of  St.  Peter,  his  legitimate 
lord.fl  It  was  convenient  to  treat  this  apostle  as  a  great  feudal 
suzerain,  and  the  legal  principles  of  that  age  were  dexterously 
applied  to  rivet  more  forcibly  the  fetters  of  superstition.*! 

While  temporal  sovereigns  were  opposing  so  inadequate  a 
resistance  to  a  system  of  usurpation  contrary  to  all  precedent 
and  to  the  common  principles  of  society,  it  was  not  to  be  ex- 
pected that  national  churches  should  persevere  in  opposing 
pretensions  for  which  several  ages  had  paved  the  way.    Greg- 


M  St  Marc  t  \M  p.  Gjfli  FUurr,  Hilt. 

EccI^    t.  liii.  pp.   3^1.  ^. 

jTYit  lanxuane  h«  employ!  ia  worth 
c|iiotinx  ail  >  ipFcirncn  ol  hU  iijilc;  Non 
iMrrc   vot  crediiEUB.   teanuin    lIUpaniK 

adbuc  licet  dill  a  paianii  sit  occupaTuRU 
Irnr  ixmtn  juiuiic  noii  rvaciialii.  nultl 
n^nalium,  sed  soH  aposlolicx  setll  cx 
x^iuo  iwninnr-  Quni!  rnim  auclorc 
Deo  aemel  in  propneintet  eccleiiaruni 
]uM*  pirupnifil,  rnHfiKr  Ei\  ah  u«ii 
<|u>ilem.  *cii  ail  ranim  inre.  accasiore 
tr«n*«unti*  tMnporit,  ilnr  lefcltimt  crin- 
ceiaitMie  itivelli  non  nDleni-  liaque 
come*  Eraluv  de  Ror(4o,  ciiju*  famam 
•pud  vo(i  haud  alkicuram  eiie  patamuv 
irrram  illam  ail  li(>o<irem  Rii.  Prtfi  in- 
KTtili.  «■  a  pecanoruia  manibus  eiipera 


cnplcn*.  hane  concMtloactn  Kb  ai>os- 
toiicJi  iiriie  ubitnuil.  tit  (imietn  Illam, 
undc  pasiui'ai  suo  ttudio  et  adjuncto 
aib!  alioriim  auxilgo  exjirllcrc  |>i:»*it,  tub 
conditinnc  inter  no*  lacix  pactionii  tat 
parte  Sii,  IVtri  poMiilriel.  I^bb*. 
Concilia,  1.  X.  p.  lo.  Three  Inaiuicea 
occur  in  ihc  Corpt  T>l|>1iima<iiiu«  o( 
Oumoni.  where  a  Duke  o<  Daltnati*  (I. 


and 


p.  sj).  a  Couni  of   Pruvente  tn.  s8). 
Coutil  ol   Barceloca   (ibid.))   put 


ihcmiclvei  under  ihe  feudal  nxiu^ntstily 
and  protection  t>(  G-rcEory  V'll.  The 
motive  wu  aufiicieDtly  obvloni. 

*  St.  Marc  t.  iii.  pp.  6m,  674:  Schmidt, 
p.  ?> 

a  "Tie  character  and  policy  of  Grntory 
Vlt.  are  well  ditcuaied  by  Schmiat,  t. 
iii.  p.  ]o;. 
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orv  VII.  completed  the  destruction  of  their  liberties.  The 
principles  contained  in  the  decretals  of  Isidore,  hostile  as  they 
were  to  ecclesiastical  independence,  were  set  aside  as  insuffi- 
cient to  establish  the  absolute  monarchv  of  Rome.  By  a  con- 
stitution of  .Uexandcr  il.,  during  whose  pontificate  Hitdebrand 
himself  was  deemed  the  eSecttia]  pope,  no  bishop  in  the  Catholic 
church  was  permitted  to  exercise  his  functions,  until  he  had  re- 
ceived the  confirmation  of  the  Holy  Seerfr  a  provision  of  vast 
importance,  through  which,  beyond  perhaps  any  other  means, 
Rome  has  sustained,  and  still  sustains,  her  temporal  influence, 
as  well  as  her  ecclesiastical  supremacy.  The  national  churches, 
lonp  abridged  of  their  liberties  by  gradual  encroachments,  now 
found  themselves  subject  to  an  undisguised  and  irresistible 
despotism.  Instead  01  affording  protection  to  bishops  against 
their  metropolitans,  under  an  insidious  pretence  of  which  the 
popes  of  the  ninth  century  had  subverted  the  autliority  of  the 
latter,  it  became  the  favorite  policy  of  their  successors  to  harass 
all  prelates  with  citations  to  Rome.c  Gregory  obliged  the  met- 
ropolitans to  attend  in  person  for  the  pallium.d  Bishops  were 
summoned  even  from  England  and  the  northern  kingdoms  to 
receive  the  commands  of  the  spiritual  monarch.  William  the 
Conqueror  having  made  a  difficulty  about  permitting  his  prel- 
ates to  obey  these  citations,  Gregory,  though  in  general  on 
good  terms  with  that  prince,  and  treating  him  with  a  deference 
which  marks  the  effect  of  a  firm  character  in  repressing  the 
ebullitions  of  overbearing  pride/  complains  of  this  as  a  perse- 
cution unheard  of  among  pagans.'  The  great  quarrel  between 
Archbishop  Ansclm  and  his  two  sovereigns,  William  Rufus 
and  Henry  I.,  was  originally  founded  upon  a  similar  refusal  to 
permit  his  departure  for  Rome. 

This  perpetual  control  exercised  by  the  popes  over  eccle- 
siastical, and  in  some  degree  over  temporal  aflfairs.  was  main- 
tained by  means  of  their  legates,  at  once  the  ambassadors  and 
the  lieutenants  of  the  Holy  See.  Previously  to  the  latter  part 
of  the  tenth  age  these  had  been  sent  not  frequently  and  upon 
special  occasions.  The  legatine  or  vicarial  commission  had 
generally  been  intrusted  to  some  eminent  metropolitan  of  the 
nation  within  which  it  was  to  he  exercised ;  as  the  Archbishop 
of  Canterbury  was  perpetual  legate  in  England.    But  the  spe- 

»  St.  Mirc.  p.  ^  r  St.  Marc.  pp.  6A  ;«:  Schmidt,  t.  liL 

r  Schoiiitt,  I.  iii.  pp.  So,  in.  p.  fti. 

tf  Id.  t.  IV.  p.  ITS.  /  Sl  Marc,  L  iv.  p.  7t> :  Col]»r,  p.  tst- 
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oil  coinmissioners.  or  legates  a  latere,  suspending  the  pope's 
onlinar>  vicars,  took  upon  tliemsclvcs  an  unbounded  autli'jrit>' 
over  the  national  church«s,  holding  councils,  promulgating 
canons,  deposing  bishops,  and  issuing  interdicts  at  their  dis- 
cretion. They  lived  in  splendor  at  the  c.\]>ense  of  the  bishops 
oE  the  province.  This  was  the  more  galling  to  the  hierarchy', 
because  simple  deacons  were  often  invested  with  this  dignity, 
which  set  them  above  primates.  As  the  sovereigns  of  France 
and  England  acquired  more  courage,  they  considerably 
abridged  this  prerogative  of  the  Holy  See,  and  resisted  the  en- 
trance of  any  legates  into  their  dominions  without  their  con- 
5ent.r 

From  the  time  of  Gregory  VII.  no  pontiff  thought  of  await- 
ing the  confirmation  of  the  emperor,  as  in  earlier  ages,  before 
he  was  installed  in  the  throne  of  St.  Peter.  On  the  contrary, 
it  was  pretended  that  the  emperor  was  himself  to  be  confirmed 
by  the  pope.  This  had  indeed  been  broached  by  John  VIII. 
two  hundred  years  before  Gregory.*  Il  was  still  a  doctrine  not 
calculated  for  general  reception ;  but  the  popes  availed  then\- 
sclves  of  every  opportunity  which  the  temporizing  policy,  the 
negligence  or  bigotry  of  sovereigns  threw  into  their  hand.^. 
Lothairc  coming  to  receive  the  imperial  crown  at  Rome,  this 
circumstance  was  comniemouted  by  a  picture  in  the  Lateran 
palace,  in  which,  and  in  two  Latin  verses  subscribed,  he  was 
represented  as  doing  homage  to  the  pope.*  When  Frederic 
Barbarossa  came  upon  the  same  occasion,  he  omitted  to  hold 
the  stirrup  of  Adrian  IV.,  who,  in  his  turn,  refused  to  give  him 
the  usual  kiss  of  peace;  nor  was  the  contest  ended  but  by  the 
emperor's  acquiescence,  who  was  content  to  follow  the  prece- 
dents of  his  predecessors.  l"hc  same  Adrian,  expostulating 
with  Frederic  upon  some  slight  grievance,  reminded  htm  of 


iDe  Mirea.  I.  »i.  c-  jfl,  30.  31. 
acBflBJdt,  t.  li.  p.  4681  I-  iii.  pp.  11J,  jMi. 
BifL  dn  Dmil  Tufillc  Rcct.  Fran^iiti,  p. 
w,  Fieury,  4inc  I>iMoun  tut  I'lIiM. 
Ccdff..  c.  10. 

AVidc  inpri.  ll  ap^ta*  manifcui 
iMt  the  ichcme  ot  temporal  vovr^piiinty 
wu  onlr  nuBcndffd  br  the  dixirdcr*  of 
Hi*  Rmnui  S«e  In  lh«  i«ntlt  cvniury. 
Peter  Dtntan.  a  cclehrntM]  wriitr  of  the 
•Bf  "I  Hildfbranrl,  and  hli  rrirnd,  pu(« 
ln<te  wofdi  into  the  moitlh  ol  Jems 
Chritt,  ai  addrriied  to  Pnpt  Vkinr  II. 
Efo  clavo  totiui   univftMlU  ccdciiv 

MUX  tun  mnnibui  ttaclldi.  «  mipcr  fanl 

t«  ntiht  vicinBtn  poiuj,  q,uam  proprii 


■anituirth  cffuilanv  rfdrnl.    El  «l  pau«a 
•unl  iMR,  eiiam  monarchlu  iddidi:  im- 
Ri'>  inlilato  rPS'  ''*  cnTvilii  Inliu>  Roinanl 
imb-erli     vacantia     tibi    Jun     t>ermiii. 
SchmMt,  t,  iii,  p,  J* 
i  Rca  tcait  ante  Corel,  lunas  prim 
iirNii  linnikr»; 
Pott  homo  fit  napx,  •umit  qno  cUnie 
coroiKm. 

MuratoTJ,  Annali.  a.d.  us;- 
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line.  I^Ihairc  liait  received  the  cMate 
ul  Matilda  in  M  (rom  the  pope,  with 
a  revcrainn  !«  Elcnry  the  Proni^  bit  MO- 
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the  imperial  crown  which  he  had  conferred,  and  declared  his 
willingness  to  bestow,  if  possible,  still  g^reater  beneiit:^.  But 
the  phrase  employed  (majora  bcncficia)  suggcMcd  the  idea  of  a 
fief;  and  the  general  insolence  which  pen-aded  Adrian's  letter 
confirming  this  interpretation,  a  ferment  arose  among  the  Ger- 
man princes,  in  a  congress  of  whom  this  letter  was  delivered. 
"  From  whom  Uien,"  one  of  the  legates  was  rash  enough  to 
say, "  doe*  the  emperor  hold  his  crown,  except  from  the  pope  ?  " 
which  so  irritated  a  prince  of  Wittelsbach,  that  he  was  with 
difficulty  prevented  from  cleaving  the  priest's  head  with  his 
sabreJ  Adrian  IV.  was  the  only  Englisliman  that  ever  sat  in 
the  papal  chair.  It  might,  perhaps,  pass  for  a  favor  bestowed 
on  his  natural  sovereign,  when  he  granted  to  Henry  II.  the 
kingdom  of  Ireland ;  yet  the  language  of  this  donation,  where- 
in he  asserts  all  islands  to  be  the  exclusive  property  of  St.  Peter, 
should  not  have  had  a  very  pleasing  sound  to  an  insular  mon- 
arch. 

I  shall  not  wait  to  comment  on  the  support  given  to  Bccket 
by  Alexander  III.,  which  must  be  familiar  to  the  English 
reader,  nor  on  his  speedy  canonization;  a  reward  which  the 
church  has  always  held  out  to  its  most  active  friends,  and  which 
may  be  compared  to  titles  of  nobility  granted  by  a  temporal 
sovereign.*  But  the  epoch  when  the  spirit  of  papal  usurpation 
was  most  strikingly  displayed  was  the  pontificate  of  Innocent 
III.  [a-D.  1194-1216.]  In  each  of  the  three  leading  objects 
which  Rome  has  pursued,  independent  sovereignty,  supremacy 
over  the  Christian  church,  control  over  the  princes  of  the  earth, 
it  was  the  fortune  of  this  pontiff  to  conquer.  He  realized,  as  we 
liave  seen  in  another  place,  that  fond  hope  of  so  many  of  his 
predecessors,  a  dominion  over  Rome  and  the  central  parts  of 
Italy.  During  his  pontificate  Constantinople  was  taken  by  the 
Latins;  and  however  he  might  seem  to  regret  a  diversion  of 
the  crusaders,  which  impeded  the  recovery  of  the  Holy  Land, 
be  exulted  in  the  obedience  of  the  new  patriarch  and  the  re- 
union of  the  Greek  church.  Never,  perhaps,  cither  before  or 
since,  was  the  great  eastern  schism  in  so  fair  a  way  of  being 
healed ;  even  the  kings  of  Bulgaria  and  of  Armenia  acknowl- 


i  Mnntor),  iit>t  lapn.    SehinJdt.  t.  III. 

ItTttt  fiftt  liuunce  of  ■  (olcmn  upal 
rtnnniitticm  i*  thst  of  Si.  Udalnc  bjr 
John  XV'I.  in  mj.  However.  Ih«  metro- 
pulilan*  cunlinucd  lu  mnldlc  wilh   Ihii 


•on  of  ■poiheotii  till  the  poatificiie  of 
Alexander  III.,  who  mcrrcil  il.  *^  a 
choice  TtreroBSiive.  to  the  Boly  See. 
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edged  the  supremacy  of  Innocent,  and  permitted  his  interfer- 
ence witli  their  ecclesiastical  institutions. 

The  maxims  of  Gre8;ory  VII.  were  now  matured  by  more 
than  a  hundred  years,  and  the  right  of  traniphng  upon  the 
necks  of  kings  had  been  received,  at  least  among  churchmen, 
as  an  inherent  attribute  of  the  papacy.  "As  the  sun  and  the 
moon  are  placed  in  the  firmament "  (such  is  the  language  of 
innocent).  "  the  greater  as  the  light  of  the  day,  and  the  lesser 
of  the  night,  thus  are  there  two  powers  in  the  church — the  pon- 
tifical, which,  as  having  tlie  charge  of  souls,  is  the  greater ;  and 
the  royal,  which  is  the  less,  and  to  which  the  bodies  cf  men 
only  are  inirusted."  /  Inloxicate<l  with  these  conceptions  (if 
we  may  apply  such  a  word  to  successful  ambition),  he  thought 
no  quarrel  of  princes  beyond  the  sphere  of  his  jurisdiction. 
"  Though  I  cannot  judge  of  the  right  to  a  fief,"  said  Innocent 
to  the  kings  of  France  and  England,  "  yet  it  is  my  province  to 
judge  where  sin  is  committed,  and  my  duty  to  prevent  all  pub- 
lic scandals."  Pliihp  Augustus,  who  had  at  that  lime  the  worse 
in  his  war  with  Richard,  acquiesced  in  this  sophism ;  the  latter 
was  more  refractory  till  the  papal  legate  began  to  menace  him 
with  the  rigor  of  the  church.*"  But  the  King  of  England,  as 
well  as  his  adversary,  condescended  to  obtain  temporary  ends 
by  an  impolitic  submission  to  Rome.  We  have  a  letter  from 
Innocent  to  the  King  of  Na\'arrc,  directing  him,  on  pain  ul 
spiritual  censures,  to  restore  some  castles  which  he  detained 
from  Richard."  And  the  latter  appears  to  have  entertained 
hopes  of  recovering  his  ransom  paid  to  the  Emperor  and  Duke 
of  Austria  through  the  popes  interference.^  By  such  blind 
sacrifices  of  the  greater  to  the  less,  of  the  future  to  the  present, 
the  sovereigns  of  Europe  played  continually  into  the  hands  of 
their  subtle  enemy. 

Though  I  am  not  aware  that  any  pope  before  Innocent  III. 
had  thus  announced  himself  as  the  general  arbiter  uf  differences 
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and  conservator  of  the  poacc  throiiRhout  Cliristcndom,  yd  the 
scheme  had  been  already  formed,  and  the  public  mind  was  in 
some  degree  prepared  to  admit  it.  Gerohus,  a  writer  who  lived 
early  in  the  twelfth  century,  published  a  theory  of  perpetual 
pacification,  as  feasible  certainly  as  some  that  have  been 
planned  in  later  times.  All  disputes  among  princes  were  to  be 
referred  to  the  pope.  If  cither  party  refused  to  obey  the  sen- 
tence of  Rome,  he  was  to  l>c  excommunicated  and  deposed. 
Every  Christian  sovereign  was  to  attack  the  refractory  delin- 
quent und<^r  pain  of  a  similar  forfeiture.^  A  project  of  this 
nature  had  not  only  a  magnificence  Hattcring  to  the  ambition 
of  the  church,  but  was  calculated  to  impose  upon  benevolent 
minds,  sirlcened  by  the  cupidity  and  oppression  of  princes.  No 
control  but  that  of  religion  appeared  sufficient  to  restrain  the 
abuses  of  society  ;  while  its  salutary  influence  hati  already  been 
displayed  both  in  the  Truce  of  God,*  which  put  the  first  check 
on  the  custom  of  private  war,  and  more  recently  in  the  protec- 
tion afforded  to  crusaders  against  all  aggression  during  tlic  con- 
tinuance of  their  engagement.  But  reasonings  from  the  ex- 
cesses of  liberty  in  favor  of  arbitrary  government,  or  from  the 
calamities  of  national  wars  in  favor  of  universal  monarchy,  in- 
volve the  tacil  fallacy,  that  perfect,  or  at  least  superior,  wisdom 
and  virtue  will  be  found  in  the  restraining  power.  The  experi- 
ence of  Europe  was  not  such  as  to  authorize  so  candid  an  ex- 
pectation in  behalf  of  the  Roman  See, 

There  were  certainly  some  instances,  where  the  temporal 
supremacy  of  Innocent  III.,  however  usurped,  may  appear  to 
have  been  exerted  Iwneficially.  He  directs  one  of  his  legates 
to  compel  the  observance  of  peace  between  the  kings  of  Cas- 
tile and  Portugal,  if  necessary,  by  excommunication  and  inter- 
dict.? He  enjoins  the  King  of  Aragon  to  restore  his  coin, 
which  he  had  lately  debased,  and  of  which  great  complaint  had 
arisen  in  bis  kingdom.'  Nor  do  I  question  his  sincerity  in 
these,  or  in  any  other  cases  of  interference  with  civil  govern- 
ment. A  great  mind,  such  as  Innocent  III.  undoubtedly  pos- 
sessed, though  prone  to  sacrifice  every  other  object  to  ambi- 
tion, can  never  be  indifferent  to  the  beauty  of  social  order  and 
the  happiness  of  mankind.  But.  if  we  may  judge  by  the  cor- 
respondence of  this  remarkable  person,  his  foremost  gratifica- 
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tion  was  the  display  of  unbounded  power.  His  tetters,  espe- 
cially to  ecclesiastics,  are  full  of  unprovoked  rudeness.  As  itn* 
petuous  as  Gregory  VII.,  lie  ts  unwilling  tu  owe  anything  to 
favor;  he  seems  to  anticipate  denial ;  heats  himself  into  anger 
as  he  proceeds,  and,  where  he  coinmeuces  with  soltcilaiiou, 
seldom  concludes  without  a  menace.-'  An  extensive  teaming 
in  ecclesiastical  law,  a  close  observation  of  whatever  was  pass- 
ing in  the  world,  an  unwearied  diligence,  sustained  his  fearless 
ambition.'  With  such  a  temper,  and  with  such  advantages,  he 
was  formidable  beyond  all  his  predecessors,  and  perhaps  be- 
yond all  his  successors.  On  every  side  the  thunder  of  Rome 
broke  over  the  heads  of  princes.  A  certain  Swcro  is  excom- 
municated for  usurping  tlie  crown  of  Norway.  A  legate,  in 
passing  through  Hungary,  is  detained  by  the  king:  Innocent 
writes  in  tolerably  mild  terms  to  this  potentate,  but  fails  not 
to  intimate  that  he  might  be  compelled  to  prevent  his  son'ft 
accession  to  the  throne.  The  King  of  Leon  had  married  his 
cousin,  a  Princess  of  Castile.  Innocent  subjects  the  kingdom 
to  an  interdict.  When  the  clerg>*  of  Leon  petition  him  to  re- 
move it,  because,  when  they  ceased  to  perform  their  functions, 
the  laity  paid  no  tithes,  and  listened  to  heretical  teachers  when 
orthodox  mouths  were  mute,  he  consented  that  divine  service 
with  closed  doors,  hut  not  the  rites  of  bnria!.  might  be  per- 
formed." The  king  at  length  gave  \vzy,  and  sent  back  his  wife. 
But  a  more  illustrious  victory  of  the  same  kind  was  obtained 
over  fhilip  Augustus,  who,  having  repudiated  Isemburga  of 
Denmark,  had  contracted  another  marriage.  The  conduct 
of  the  king,  though  not  without  the  usual  excuse  of  those 
times,  nearness  of  blood,  was  justly  condemned ;  and  Innocent 
did  not  hesitate  to  visit  his  sins  upon  the  people  by  a  general 
interdict.  This,  after  a  short  demur  from  some  bishops,  was 
enforced  throughout  France ;  the  dead  lay  unburicd.  and  the 
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living  were  cut  off  from  the  offices  of  religion,  till  Pliilip,  thus 
subdued,  took  back  his  divorced  wile.  The  submission  of  such 
a  prince,  not  feebly  superstitious,  like  his  predecessor  Kobert, 
nor  vexed  with  seditions,  like  the  Emperor  Henry  IV.,  but 
brave,  firm,  and  victorious,  is  perhaps  the  proudest  trophy  in 
the  scutcheon  of  Rome.  Compared  with  this,  the  subsequent 
triunii)h  of  Innocent  over  the  pusillanimous  John  seems 
cheaply  gained,  though  the  surrender  of  a  powerful  kingdom 
into  the  vassalage  of  tbe  pope  may  strike  us  as  a  proof  of 
stupendous  baseness  on  one  side,  and  audacity  on  the  other.» 
Yet,  under  this  very  pontificate,  it  was  not  unparalleled. 
Peter  II.  King  of  Aragon  received  at  Rome  the  belt  of  knight- 
hood and  the  royal  crown  from  the  hands  of  fnnocent  III. ;  he 
look  an  oath  of  pcqietual  feally  and  obedience  to  him  and  his 
successors ;  he  surrendered  his  kingdom,  and  accepted  it  again 
lo  be  held  by  an  annual  tribute,  in  return  for  the  protection  of 
the  Apostolic  Sectf  This  strange  conversion  of  kingdoms  into 
spiritual  fiefs  was  intended  as  the  price  of  security  from  am- 
bitious neighbors,  and  may  be  deemed  analogous  to  the  change 
of  allodial  into  feudal,  or  more  strictly,  to  that  of  lay  into  eccle- 
siastical tenure,  which  was  frequent  during  the  turbulence  of 
the  darker  ages. 

1  have  mentioned  already  that  among  the  new  pretensions  ad- 
vanced by  the  Roman  Sec  was  that  of  confirming  the  election 
of  an  emperor.  It  had  however  been  asserted  rather  incident- 
ally than  in  a  peremptory  manner.  But  ihe  doubtful  elections 
of  Philip  and  Otho  after  the  death  of  Henry  VI.  gave  In- 
nocent IH.  an  opportunity  of  maintaining  more  positively  this 
pretended  right.  In  a  decretal  epistle  addressed  to  the  Duke 
of  Zahringen,  the  object  of  which  is  to  direct  him  to  transfer 
his  allegiance  from  Philip  to  the  other  competitor,  Innocent, 
after  stating  the  mode  in  which  a  regular  election  ought  to  he 
made,  declares  the  pope's  immediate  authority  to  examine,  con- 
firm, anoint,  crown,  and  consecrate  the  elect  emperor,  provided 
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PART   II. 

Continual  Progress  of  the  Papacy — Canon  Law— Mendicant  Orders- 
Dispensing  Power — Taxation  of  the  Clergy  by  the  Popes — Encroach- 
ments on  Rights  of  Patronage — Mandats,  Reserves,  &c.~-General 
DisafTection  towards  the  See  of  Rome  in  the  Thirteenth  Century- 
Progress  of  Ecclesiastical  Jurisdiction — Immunity  of  the  Clergy  in 
Criminal  Cases — Restraints  imposed  upon  their  Jurisdiction— Upon 
their  Acquisition  of  Property — Boniface  VllI, — His  Quarrel  with 
Philip  the  Fair — Its  Termination — Gradual  Decline  of  Papal  Au- 
thority— Louis  of  Bavaria— Secession  to  Avignon  and  Return  to 
Rome — Conduct  of  Avignon  Popes — Contested  Election  of  Urban 
and  Clement  produces  the  great  Schism — Council  of  Pisa — Con- 
stance— Basle— Methods  adopted  to  restrain  the  Papal  Usurpations 
in  England,  Germany,  and  France — Liberties  of  the  Gallican  Church 
—Decline  of  the  Papal  Influence  in  Italy. 

The  noonday  of  papal  dominion  extends  from  the  pontifi- 
cate of  Innocent  IIL  inclusively  to  that  of  Boniface  VIII. ;  or, 
in  other  words,  through  the  thirteenth  century.  Rome  inspired 
during  this  age  all  the  terror  of  her  ancient  name.  She  was 
once  more  the  mistress  of  the  world,  and  kings  were  her  vas- 
sals. I  have  already  anticipated  the  two  most  conspicuous  in- 
stances when  her  temporal  ambition  displayed  itself,  both  of 
which  are  inseparable  from  the  civil  history  of  Italy.o  In  the 
first  of  these,  her  long  contention  with  the  house  of  Suabia, 
she  finally  triumphed.  After  his  deposition  by  the  council  of 
Lyons  the  affairs  of  Frederic  11.  went  rapidly  into  decay.  With 
every  allowance  for  the  enmity  of  the  Lombards  and  the  jeal- 
ousies of  Germany,  it  must  be  confessed  that  his  proscription 
by  Innocent  IV.  and  Alexander  IV.  was  the  main  cause  of  the 
ruin  of  his  family.  There  is,  however,  no  other  instance,  to  the 
best  of  my  judgment,  where  the  pretended  right  of  deposing 
kings  has  been  successfully  exercised.  Martin  IV.  absolved 
the  subjects  of  Peter  of  Aragon  from  their  allegiance,  and 
transferred  his  crown  to  a  Prince  of  France ;  but  they  did  not 
cease  to  obey  their  lawful  sovereign.    This  is  the  second  in- 
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Stance  which  the  thirteenth  ceninry  presents  of  interference  on 
tlie  part  of  the  popes  in  a  great  temporal  quarrel.  ^Vs  feudal 
lords  of  Naples  and  Sicily,  they  had  indeed  some  pretext  for 
engaging  in  the  hostilities  between  the  houses  of  Anjou  and 
Aragon,  as  well  as  for  their  contest  with  Frederic  U.  But  the 
pontiffs  of  that  age,  improving  upon  the  system  of  Innocent 
11!.,  and  sanguine  with  past  success,  aspire<l  to  render  every 
European  kingdom  formally  dependent  upon  the  see  of  Rome. 
Tlius  Boniface  VIII.  at  the  instigation  of  some  emissaries  from 
Scotland,  claimed  that  monarchy  as  paramount  lord,  and  in- 
terposed, though  vainly,  the  sacred  panoply  of  ecclesiastical 
rights  to  rescue  it  from  the  arms  of  Edward  I.& 

This  general  supremacy  effected  by  the  Roman  church  over 
mankind  in  the  twelfth  and  thirteenth  centuries  derived  ma- 
terial support  from  the  promulgation  of  the  canon  law.  The 
foundation  of  this  jurisprudence  is  laid  in  the  decrees  of  coun- 
cils, and  in  the  rescripts  or  decretal  epistles  of  popes  to  ques- 
tions propounded  upon  emergent  doubts  relative  to  matters 
of  discipline  and  ecclesiastical  economy.  As  the  jurisdiction 
of  the  spiritual  tribunals  increased,  and  extended  to  a  variety 
of  persons  and  causes,  it  became  ahnost  necessary  to  establish 
a  uniform  system  for  the  regulation  of  their  decisions.  After 
several  minor  compilations  had  appeared,  Gratian,  an  Italian 
monk,  published  about  the  year  1140  his  Decrctum,  or  general 
collection  of  canons,  i»apal  epistles,  and  sentences  of  fathers, 
arranged  and  digested  into  titles  and  chapters,  in  imitation  of 
the  Pandects,  which  very  little  before  had  begun  to  be  studied 
again  with  great  diligence.f  This  work  of  Gratian,  though  it 
seems  rather  an  extraordinary  performance  for  the  age  when  it 
appeared,  has  been  censured  for  notorious  incorrectness  as  well 
as  inconsistency,  and  especially  for  the  authority  given  in  it  to 
the  false  decretals  of  Isidore,  and  consequently  to  the  papal 
supremacy.  It  fell,  however,  short  of  what  was  required  in  the 
progress  of  that  usurpation,  Gregory  IX.  caused  the  five 
books  of  decretals  to  be  published  by  Raimond  de  Pennafort 
in  1234.  These  consist  almost  entirely  of  rescripts  issued  by 
the  later  popes,  especially  ^Ucxander  III.,  Innocent  III., 
Honorius  TIL.  and  Gregory  himself.  They  form  the  most  es- 
sential part  of  the  canon  taw,  the  Decrctum  of  Gratian  being 
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comparatively  obsolete.  In  these  books  we  find  a  regular  and 
copious  system  of  jurisprudence,  derived  in  a  great  measure 
from  the  civil  law,  but  with  considerable  deviation,  and  possibly 
improvement.  Boniface  VIH.  added  a  sixth  part,  thence  called 
the  Scxt,  itself  divided  into  five  books,  in  thi;  nature  of  a  sup- 
plement to  the  other  five,  of  whicli  it  follows  the  arrangement, 
and  composed  of  decisions  promulgated  since  the  pontificate 
of  Gregory  IX*.  New  constitutions  were  subjoined  by  Clement 
V.  and  John  XXII.,  under  the  name  of  Clementines  and  Ex- 
travagantes  Johaiiiiis;  and  a  few  more  of  later  pontiffs  are 
included  in  the  body  of  canon  law,  arranged  as  a  second  sup- 
plement after  the  manner  of  the  Sext,  and  called  Extravagantes 
Communes. 

The  study  of  Lhis  code  became  of  course  obligatory  upon  ec- 
clesiastical judges.  It  produced  a  new  class  of  legal  practi- 
tioners, or  canonists ;  of  whom  a  great  number  added,  like  their 
brethren,  the  civilians,  their  illustrations  and  commentaries,  for 
which  the  obscurity  and  discordance  of  many  passages,  more 
especially  in  the  Decretum,  gave  ample  scope.  From  the  gen- 
eral analogy  of  the  canon  law  to  that  of  Justinian,  the  two  sys- 
tems became,  in  a  remarkable  manner,  collateral  and  mutually 
intertwined,  the  tribunals  governed  by  either  of  them  borrow- 
ing their  rules  of  decision  from  the  other  in  cases  where  their 
peculiar  jurisprudence  is  silent  or  of  dubious  interpretation.** 
Cut  the  canon  law  was  almost  entirely  founded  upon  the  legi&- 
lativc  authority  of  the  pope;  the  decretals  arc  in  fact  but  a  new 
arrangement  of  the  bold  epistles  of  the  most  usurping  pontiffs, 
and  especially  of  Innocent  III.,  with  titles  or  rubrics  compre- 
hending the  substance  of  each  in  the  compiler's  language.  TTie 
superiority  of  ecclesiastical  to  temporal  power,  or  at  least  the 
absolute  independence  of  the  former,  may  be  considered  as  a 
sort  of  key-note  which  regulates  every  passage  in  the  canon 
law.f  It  is  expressly  declared  that  subjects  f  owe  no  allegiance 
to  an  excommunicated  lord,  if  after  admonition  he  is  not  recon- 


A  Duck,  De  Uiu  Jurvx  Civitii.  I.  i.  t.  6. 

licu  con«tiiutiooibii»  non  pncrminrnl, 
•«d  <>1»c(]uuntuT.  D*crMui^,  diMind. 
■o.    Slttvlum  scBcralc  Uicorum  ii<1  tz- 

vel  eomm  1ion».  iti  t*rum  prKJudicium 
■too  oimdllur.  Dn-rrlal,  I.  i.  til-  »,  c. 
10.  QuKcunquc  a  principtbut  in  ntdint- 
bus  vcl  in  eccleiiutici*  r*bu(  dtfrrta 
invtniuniur.  nuUiua  auctoritaili  cue 
monuiamui-.     Decretum,  dlitlnct-  96. 


/  Domino  (^communkato  manenle, 
tulidlii  (idelttalcm  non  dfbent:  «c  •! 
lonuo  tfripo-rc  in  t  pcrilitFriT.  el  raonl. 
till  non  iiarcaT  rcdeslx.  ab  cjui  dcfaiie 

•bsolvuntur.     Decretal.    I.    v.    tit.    1;,    C 

18.  I  tniiM  neknowiediie  that  the  o-trtt- 
til  rii^Ktlc  of  Honoriui  lit.  (carcely 
watruiti  thii  general  prci)«*lll^fi  of  tbc 
rubric.  IkoiiKh  it  leenii  to  lead  to  it. 
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ci!«d  to  the  churcli.  And  the  rubric  prefixctj  to  the  declaration 
of  Frederic  II.'s  deposition  in  the  council  of  Lycos  asserts  thai 
the  pope  may  dethrone  the  emperor  for  lawful  causes.^  These 
rubrics  to  the  decretals  are  not  perhaps  of  direct  authority  as 
part  of  the  law;  but  they  express  its  sense,  so  as  to  he  fairly 
cited  instead  of  it.''*  By  means  of  her  new  jurisprudencCf  Rome 
acquired  in  every  countrj'  a  powerful  body  of  advocates,  who. 
though  many  of  them  were  laymen,  would,  with  the  usual  big- 
otry of  lawyers,  defend  every  pretension'or  abuse  to  which  their 
received  standard  of  authority  gave  sanction.' 

Next  to  the  canon  law  I  should  reckon  the  institution  of  the 
mendicant  orders  aniong  those  circumstances  which  prin- 
cipally contributed  to  the  aggrandizement  of  Rome.  By  the 
acquisition,  and  in  some  respects  the  enjoyment,  or  al  least  os- 
tentation, of  immense  riches,  the  ancient  monastic  orders  had 
forfeited  much  of  the  public  esteem./  Au.slerc  principles  as  to 
the  obligation  of  evangelical  poverty  were  inculcated  by  the 
numerous  sectaries  of  that  age,  and  eagerly  received  by  tlie 
people,  already  much  alienated  from  an  established  hierarchy. 
No  means  appeared  so  eflRcacious  to  counteract  this  effect  as 
the  institution  of  religions  societies  strictly  debarred  from  the 
insidious  temptations  of  wealth.  Upon  this  principle  were 
founded  tlie  orders  of  Mendicant  Friars,  incapable,  by  the  rules 
of  their  foundation,  of  possessing  estates,  and  maintained  only 
by  alms  and  pious  remunerations.  Of  these  the  two  most  cele- 
brated were  formed  by  St.  Dominic  and  Si.  Francis  of  Assist, 
and  established  by  the  authority  of  Honorius  III.  in  1216  and 
1223.  These  great  reformers,  who  have  produced  so  extraordi- 
nary an  effect  upon  mankind,  were  of  very  different  charac- 
ters ;  the  one,  active  and  ferocious,  had  taken  a  prominent  part 
in  the  crusade  against  the  unfortunate  Albigcois,  and  was 


f  Pa|M  impcntamn  depoacrt  potest 
«  caimi  Inilinii*.    I.  ii.  tit-   >>  c.   j. 
k  II  I  ondcrturiil  a  bu1)  ot  Grecory 

XIII,,   pr<^(i**d   t'.i   tii«   rn-finiiin   ol  the 

canon  law,  he  c<intir<ni  the  tubtic*  or 
l|U>iM>  aluiiB  »it)i  Ihr  intt:  but  1  c>n- 
nol  fpMk  with  certainty  an  to  hi*  ra«ait- 

tPoT  Ihe  canon  law  t  hare  coniulipd. 
btiidea  the  ("ofiim  Jurii  Canonki,  Tifo.- 
bftacbi,  SlorU  dflta  Littefatura.  t.  tr. 
ind  v.;  Ci'nni>n«,  I.  aiv.  c.  j;  I.  xix. 
c  Ji  1.  xxii.  c.  8.  Flcury.  Innituiiont 
la  Droit  Eccl^kiaMiqna,  (.  I.  p.  lo,  and 
ifnr  niM-,iiif*  »ur  THinIoirc  Kcclct 
Duck,  D»  U*B  JurU  nvlll«,  I.  t.  c  «. 
Schmidt,  t.  tr.  p.  jg,  F.  Pau!,  TnatJac 
ot  B«n*ric^,  c.  ]i.     1  Uu  lluii  my  lew 


Citations  from  the  canon  law  arc  not 

maiie  icjcntitcally:  the  pro|icr  mode  of 
reference  ii  to  the  firit  word;  but  lh« 
tiaok  anil  iil!e  arc  tmlicr  more  convrn- 
icnt;  and  there  are  not  manr  rcaderi  in 
England  who  alii  delect  ihii  improprie- 
ty. 

y  tt  wouM  tie  raijr  to  brin^  evidence 
from  the  vritLnsi  of  every  fucocttiv« 
cenlury  to  tht  gcneril  licionnnci*  oi  the 
rcBiilar  ctercy.  whoM  memory  it  1* 
aomelimei  The  lutiion  lo  treat  wilh  re- 
spect. See  paiiicularly  Muratort,  Oit- 
»prt-  <5:  and  Plenty,  8me  Diicour*. 
The  latter  obitervr*  that  Ihcir  Great 
wealth  ira«  the  cbimc  of  ibU  lelaEBiion 
in  discipline. 
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among  the  first  who  bore  the  terrible  name  of  inquisitor ;  while 
the  other,  a  harmless  enthusiast,  pious  and  sincere,  but  hardly 
of  satie  iiiiud,  was  much  rather  accessory  to  the  intellectual  than 
to  the  mora!  dcjfradation  of  his  species.  Various  other  mendi- 
cant orders  were  instituted  in  the  thirteenth  century  ;  but  most 
of  them  were  soon  suppressed,  and,  besides  the  two  principal, 
none  remain  but  tlie  Augustin  and  the  Carmclitcs.i 

These  new  preachers  were  received  with  astonishing  appro- 
bation by  the  laity,  whose  religious  zeal  usually  depends  a  good 
deal  upon  their  opinion  of  sincerity  and  disinterestedness  in 
their  pastors.  And  the  progress  of  the  Dominican  and  Fran- 
ciscan friars  in  the  thirteenth  century  bears  a  remarkable  anal- 
ogy to  that  of  our  English  Methodists.  Not  deviating  from  the 
faith  of  the  church,  but  professing  rather  to  teach  it  in  greater 
purity,  and  to  observe  her  ordinances  with  greater  regularity, 
while  they  impute<l  supinencss  and  corruption  to  the  secular 
clergy,  they  drew  round  their  sermons  a  multitude  of  such  lis- 
teners as  in  all  ages  are  attracted  by  similar  means.  They 
practised  all  the  stratagems  oE  itinerancy,  prcadiing  in  public 
streets,  and  administering  the  communion  on  a  portable  altar. 
Thirty  years  after  their  institution  a  historian  complains  that 
the  parish  churches  were  deserted,  that  none  confessed  except 
to  these  friars,  in  short,  that  the  regular  discipline  was  sub- 
verted.' This  uncontrolled  privilege  of  performing  sacerdotal 
functions,  which  their  modem  antitypes  assume  for  themselves, 
was  conceded  to  the  mendicant  orders  by  the  favor  of  Rome. 
Aware  of  the  powerful  support  they  might  receive  in  turn,  the 
pontiffs  of  the  thirteenth  century  accumulated  beaefits  upon 
the  disciples  of  Francis  and  Dominic.  They  were  exempted 
from  episcopal  authority ;  they  were  permitted  to  preach  or 
hear  confessions  without  leave  of  the  ordinary.™  to  accept  of 
legacies,  and  to  inter  in  their  churches.  Such  privileges  could 
not  be  granted  without  resistance  from  the  other  clergy ;  the 
bishops  remonstrated,  the  university  of  Paris  maintained  a 
strenuous  opposition ;  but  their  reluctance  served  only  to  pro- 
tract the  final  decision.    Boniface  VIII.  appears  to  have  per- 


Fleont.    Bme    DiKourti     Crcvier,    Hu- 
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I  Man.  Tarii.  \i.  €o/. 
m  AnolbcT    rc&S[>n   (or  ptetKruif    the 
triun  ii  fiven  iij  Aictvbiioop  recknoin ; 


quoniam  catu*  cptKottaltf*  reMfratl 
cpiKopii  >l>  tiominv.  vel  a  jurw^  cora- 
munlln'  »  Dcnni  iiniTntibii*  cpucopi* 
I  pill  Iratribui  cximminunlar,  M  non 
pmby)rH>,  ^vrum  ttmpHatoi  ■«••  nlK- 
ril  dfiii  dingmelii.  Wilkin*.  Cbacil'a,  t. 
ti.  p.  l4(t. 
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emptorily  established  the  privileges  and  immunities  of  the 
mendicant  orders  in  I295.» 

It  was  naturally  to  be  expected  that  the  objects  o(  such  ex- 
tensive favors  would  repay  their  benefactors  by  a  more  than 
usual  obsequiousness  and  alacrity  in  their  service.  Accord- 
ingly the  Dominicans  and  Franciscans  vied  with  each  other 
in  magnifying  the  papal  supremacy.  Many  of  these  monks 
became  eminent  in  canon  law  and  scholastic  theology.  The 
great  lawgiver  of  the  schools,  Thomas  Aquinas,  whose  opin- 
ions the  Dominicans  especially  treat  as  almost  infallible,  went 
into  the  exaggerated  principles  of  his  age  in  favor  of  the  see  of 
Rume.p  And  as  the  i)rofessors  of  those  sciences  took  nearly 
all  the  learning  and  logic  of  the  times  to  their  own  share,  it 
was  hardly  possible  to  repel  their  arguments  by  any  direct  rea- 
soning. But  this  partiality  of  the  new  monastic  orders  to  the 
popes  must  chiefly  be  understood  to  apply  to  the  thirteenth 
century,  circumstances  occurring  in  the  next  which  gave  in 
some  degree  a  different  complexion  to  thdr  dispositions  in  re- 
spect of  the  Holy  See. 

We  should  not  overlook,  among  the  causes  that  contributed 
to  the  dominion  of  the  popes,  their  prerogative  of  dispensing 
with  ecclesiastical  ordinances.  The  most  remarkable  exercise 
of  this  was  as  to  the  canonical  impediments  of  matrimony. 
Such  strictness  as  is  prescribed  by  the  Christian  religion  with 
respect  to  divorce  was  very  impalatable  to  the  barbarous  na- 
tions. They  in  fact  paid  it  little  regard ;  under  the  Meroving- 
ian dynasty,  even  private  men  put  away  their  wives  at  pleas- 
^STV.P  In  many  capitularies  of  Charlemagne  we  find  evidence  of 
the  prevailing  license  of  repudiation  and  even  polygamy.?  The 
principles  which  the  church  inculcated  were  in  appearance  the 


iCrtrritt.  Hill,  de  l'tJniv«T*it<  de 
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very  reverse  of  tins  laxily ;  yet  they  led  indirectly  to  the  same 
effect.  Marriages  were  forbidden,  not  merely  wiiliin  the  limits 
which  nature,  or  those  inveterate  associations  which  we  call 
nature,  have  rendered  sacred,  but  as  far  as  the  seventh  degree 
o(  collateral  consangninity,  computed  from  a  common  ances- 
tor.r  Not  only  was  affinity,  or  relationship  by  marriage,  put 
ujion  the  same  footing  as  that  by  blood,  but  a  fantastical  con- 
nection, called  spiritual  atVinity,  was  invented  in  order  to  pro- 
hibit marriage  between  a  sponsor  and  godchild.  A  union, 
however  innocently  contracted,  between  parties  thus  circum- 
stanced, might  at  any  time  be  dissolved,  and  their  subsequent 
cohabitation  forbidden ;  though  their  children,  I  believe,  in 
cases  wliere  there  had  been  no  knowledge  of  the  impediment, 
were  not  illegitimate.  One  readily  apprehends  the  facilities  of 
abuse  to  which  all  this  led  ;  and  history  is  full  of  dissolutions 
of  marriage,  obtained  by  fickle  passion  or  cold-hearted  ambi- 
tion, to  which  the  church  has  not  scrupled  to  pander  on  some 
suggestion  of  relationship.  It  is  so  difficult  to  conceive,  1  do 
not  say  any  reasoning,  but  any  honest  superstition.  wlUch  could 
have  produced  those  monstrous  regulations,  that  I  was  at  first 
inclined  to  suppose  them  designed  to  give,  by  a  side-wind,  that 
facility  of  divorce  which  a  licentious  people  demanded,  but  the 
church  could  not  avowedly  grant.  This  refinement  would,  how- 
ever, be  unsupported  by  facts.  The  prohibition  is  very  ancient, 
and  was  really  derived  from  the  ascetic  temper  which  intro- 
duced so  many  other  absurdities.*  It  was  not  until  the  twelfth 
century  that  either  tliis  or  any  other  established  rules  of  dis- 
cipline were  supposed  liable  to  arbitrary  dispensation  ;  at  least 
the  stricter  churchmen  had  always  denied  that  the  pope  could 
infringe  canons,  nor  had  he  asserted  any  right  to  do  so.'  But 
Innocent  Til.  laid  down  as  a  maxim,  that  out  of  the  plenitude 


pSm  the  canonical  campuuclon  k- 
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been  the  maxim  of  strict  thcolosbng, 
though  no)  abioluieljr  enforced,  Ihi 
Cans*.  V.  nfiieratix:  Fleurr,  Uiit.  Ec- 
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of  his  power  he  might  lawfully  dispense  with  the  law ;  and  ac- 
cordingly granted,  atiiong  other  instances  oi  tliis  prerogative, 
dispensations  from  impediments  of  marriage  to  the  Emperor 
Oilio  IV.w  Similar  indulgences  were  given  by  his  successors, 
though  they  did  not  bocome  usual  for  some  ages.  The  fourth 
Lateran  council  in  1215  removed  a  great  part  of  the  restraint, 
by  permitting  marriages  beyond  the  fourth  degree,  or  what  we 
call  third-cousins  ;f  and  dispensations  have  been  made  more 
easy,  when  it  was  discovered  that  they  might  be  converted  into 
a  source  of  profit.  They  scr\'cd  a  more  important  purpose  by 
rendering  it  necessary  for  the  princes  of  Europe,  who  seldom 
could  marry  into  one  another's  houses  without  transgressing 
the  canonical  limits,  to  keep  on  good  terms  with  the  court  of 
Rome,  which,  in  several  instances  that  have  been  mentioned, 
fulminated  its  censures  against  sovereigns  who  lived  without 
permission  in  what  was  considered  an  incestuous  union. 

The  dispensing  power  of  the  popes  was  exerted  in  several 
cases  of  a  temporal  nature,  particularly  in  the  legitimation  of 
children,  for  purposes  even  of  succession.  This  Innocent  HI. 
claimed  as  an  indirect  consequence  of  his  right  to  remove  the 
canonical  impediment  which  bastardy  offered  to  ordination; 
since  it  would  be  monstrous,  he  says,  that  one  who  is  legitimate 
for  spiritual  functions  should  continue  otherwise  in  any  civil 
matter.w  But  the  most  important  and  mischievous  species  of 
dispensations  was  from  the  observance  of  promissory  oaths. 
Two  principles  are  laid  down  in  the  decretals — that  an  oath  dis- 
advantageous to  the  church  is  not  binding;  and  that  one  ex- 
torted by  force  was  of  slight  obligation,  and  might  be  annulled 
by  ecclesiastical  authority.*  As  the  first  of  these  maxims  gave 
the  most  unlimited  privilege  to  the  popes  of  breaking  all  faith 
of  treaties  which  thwarted  their  interest  or  passion,  a  privilege 
which  they  continually  excrciscdj*  so  the  second  was  equally 


M  Secundum    rlenilndinem    fioteitatii 

Schmidt,  t.  iv.  p.  lif. 

rlHMirf.  IniiHulion*  au  Droll  Ecdi- 
(ui*ili]ur,  I.  L  p.  ig6. 

tr  Decr«al.  1.  iy.  tit.  17,  c.  ij. 

s  Juramenlum  c<rnlra  uliliucetn  cede* 
tlatticani  (iirtlitiini  non  (rnrt.  Tlcctc- 
litt.  I.  i>.  III.  14.  c.  t7.  CI  ^'Xt.  I.  i.  Itl.  ti, 
c.  1-  A  }iiram*nto  p<T  in*tum  eitocie 
eeclesi*  K>tel  ab»ilv«t.  (t  ejus  ttnn*- 
gTc*Mrp«  ut  peccanici  manaliin  non 
Mnitnlnr.  F-odeni.  lib.  ci  lit.  e.  1%. 
Th<  whoU  ot  thi>  lille  in  ilie  dfctctali 
npoa  oathi  uema  to  bivc  sWcit  ihe  4rii 


op-enmc  to  the  lax  csiuittry  ol  (uccccd- 
Ing  [imts. 

TT>k«  one  in*iancr  out  of  manr. 
Ficcinino.  the  (arnou*  conilotti«Te  o(  the 
AllcenUi  centiirVf  had  protniied  not  to 
attach  Francii  Siuno.  al  the  linic  m> 
ga(e<]  anninil  the  pupr.  Euecniu*  IV. 
(the  name  irxcrllcnt  prraon  wnu  had  an. 
nullfil  the  ctJmjMtacta  wiih  the  Hutt- 
iln.  telraaing  Ihoir  wha  had  awotn  (o 
them,  and  who  afterward*  made  the 
KitiK  of  Huiitfary  bicak  his  treatir  with 
Atniiralh  I  I.J  abiolvea  him  [ron  thii 
pci'tniBr.  r>n  Ihr  riprel*  (ruuiHl  that  a 
ircaiy  ditadvanlageoui  10  ibc   cktircb 
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convenient  to  princes  weary  of  observing  engagements  towards 
their  subjects  or  their  neighbors.  They  protested  with  a  bad 
grace  agaiiisl  the  absolution  of  their  people  from  allegiance  by 
an  authority  to  which  they  did  not  scruple  to  repair  in  order  to 
bolster  up  their  own  perjuries.  Thus  Edward  1.,  the  strenuous 
assertcr  of  his  temporal  rights,  and  one  of  the  first  who  opposed 
a  barrier  to  the  encroachments  of  the  clergy,  sought  at  the 
hands  of  Clement  V.  a  dispensation  from  his  oath  to  observe 
the  great  statute  against  arbitrary  taxation. 

In  all  the  earlier  stages  of  papal  dominion  the  supreme  head 
of  the  church  had  been  her  guardian  and  protector;  and  this 
beneficent  character  apj>cared  to  receive  its  consummation  in 
the  result  of  that  arduous  struggle  which  restored  the  ancient 
practice  of  free  election  to  ecclesiastical  dignities.  Not  long, 
however,  after  this  triumph  had  been  obtained,  the  popes  began 
by  little  and  little  to  interfere  with  the  regular  constitution. 
Their  first  step  was  conformable  indeed  to  the  prevailing  sys- 
tem of  spiritual  independency.  By  the  concordat  of  Calixtus 
it  appears  that  the  decision  of  contested  elections  was  reserved 
to  the  emperor,  assisted  by  the  metropolitan  and  suffragans. 
In  a  few  cases  during  the  twelfth  century  this  imperial  pre- 
rogative was  exercised,  though  not  altogether  vnidisputed.* 
But  it  was  consonant  to  the  prejudices  of  that  age  to  deem  the 
supreme  pontiti  a  more  natural  judge,  as  in  other  cases  of 
appeal.  The  point  was  early  settled  in  England,  where  a  doubt- 
ful election  to  the  archbishopric  of  York,  under  Stephen,  was 
referred  to  Rome,  and  there  kept  five  years  in  liligation.o  Otho 
IV.  surrendered  this  among  other  rights  of  the  empire  to  Inno- 


mtfiht  Dot  (o  he  Vent.  Siimondi.  t.  is. 
p.  i^  Th«  church  in  ihai  wc  wai 
■ytionvniDu*  oiilh  (he  papal  Icrritotici 
in  ItnJy. 

Il  arit  in  ronlorinity  to  tliii  (weeping 
nnociple  ot  cedes iutic*!  iitlllty  Ihat 
Urban  VI.  mxile  llic  follturing  »olenin 
*nd  K«n«f«l  (l«elaTition  aKoinst  kttpina 

l>i()i    with    licrciirii.     Atienrlcntei    quod 

hniounodl    confadmitcnti.   collijtatio- 

nei.  at  \')wi  »cu  fanrenlioncii  laed  cum 

hujunnodi    hzrcilds    leu    ■ch-tsmaticia 

poicquftui  Ulci  cQecti  eianl,  lunl  icme- 

farix,  illieitz.  et  ipio  iur<  nullr  Uui 
fpne  Bnic  ipKinim  lapium  in  iclii»ini. 
seu  hzr^tin  init.-E  sen  fadir  hiif^unt) 
eti>in  »i  forcnt  jur.iinento  vel   fide  ilai* 

firmMx,  aui  confiTnuiiane  aponolid 
vcl   quacunque   Rtmiiiie   a.lii   roboriiK, 

KaiQuam  t&t«f.  at  pncmittitur,  lunt  d- 
ni.    Byrner.  t.  *ii.  p.  jjr 
It  waa  fri  little  coBScqumcc  that  all 


drvinn  and  tound  Inierrirrlcn  of  cannn 
bw  maintain  thai  ilit  pope  cuidoi  dii- 

B^nae  utilh  ihr  iliviitii*  or  maial  Uw,  a* 
c  Marca  tell*  tu.  1.  iii.  c.  is,  thoUKb  he 
admit*  itiac  olhei*  •>(  let*  Mtunil  juillt' 
ment  ailcrt  Ibc  contrary.  »i  wu  com- 
mon enough,  I  tirlicTc.  ntnonn  ihr 
Jet  Ilit  1  at  the  becionina  ot  the  Mveu' 
lei-mb  century,  llti  (Hiwer  ui  ■(i1eT[iiel- 
iDg  the  law  wBi  ai  il*«lf  *  privilege  tA 
ditfir-tiuDji  Willi  it. 

2  Schmidt,  I.  iii.  p.  ago:  I.  iv.  pi.  140. 
Accnriltiip  In  the  dincimUi,  election* 
Dusht  lo  be  made  in  the  preicnce  of  (he 
empttiir  or  hi*  uflicrr*:  but  llie  rli*|>- 
terc  conlnved  lo  exclude  ihein  by  dc- 
gTt»tj  ihoagb  nM  pcrhap*  till  the  Itiif- 
leciilD  centorr.  Compkrc  Schmidt,  l 
iii.  n.  196;   t.  i».  p.  146. 

a  tlenrir'n  Hiit.  ol  EoRland,  toI.  v.  p. 
314-  Lyllehon'*  lleiwy  11.,  vol.  I.  p. 
3J6. 
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cent  III.  by  his  capitulation;^  and  from  that  pontificate  the 
papal  jurisdiction  over  such  controversies  became  tlioroughly 
recognized.  But  the  real  aim  of  Innocent,  and  perhaps  of  some 
of  his  predecessors,  was  to  dispose  of  bishoprics,  under  pretext 
of  determining  contests,  as  a  matttT  of  patronage.  So  many 
rules  were  established,  so  many  formalities  required  by  their 
constitutions,  incorporated  aftcPA-ards  into  the  canon  law,  that 
the  court  of  Kome  tnight  easily  find  means  of  annulling  what 
had  been  done  by  the  chapter,  and  bestowing  the  see  on  a 
favorite  candidatc.f  The  popes  soon  assumed  not  only  a  right 
of  decision,  but  of  devolution;  that  is,  of  supplying  the  want 
of  election,  or  the  unfitness  of  the  elected,  by  a  noininalion  of 
their  own.'^  Thus  Archbishop  Langton.  if  not  absolutely  nom- 
inated, was  at  least  chosen  in  an  invalid  and  compulsory 
manner  by  the  order  of  Innocent  III.,  as  we  may  read  in  our 
English  historians.  And  several  succeeding  archbishops  of 
Canterbury  ciiually  owed  their  promotion  to  the  papal  pre- 
rogative. Some  instances  of  the  same  kind  occurred  in  Ger- 
many, and  it  became  the  constant  practice  in  Naples.^ 

While  the  popes  were  thus  artfully  depriving  the  chapters 
of  their  right  of  election  to  bishoprics,  they  interfered  in  a  more 
arbitrary  manner  with  the  collation  of  inferior  benefices.  This 
began,  though  in  so  insensible  a  manner  as  to  deserve  no  notice 
but  for  its  consequences,  witli  Adrian  1\'.,  who  requested  some 
bishops  to  confer  the  next  benefice  that  should  become  vacant' 
on  a  particular  clerk.^  Alexander  III.  used  to  solicit  similar 
(avors.fi  These  recommendatory  tetters  were  called  mandats. 
But  though  such  requests  grew  more  frequent  than  was  ac- 
ceptable to  patrons,  they  were  preferred  in  moderate  language, 
and  could  not  decently  be  refused  to  the  apostolic  chair.  Even 
Innocent  III.  seems  in  general  to  be  aware  that  he  is  not  as- 
serting a  right ;  though  in  one  instance  I  have  observed  bis 


tSchiDidi,  t.  iv.  p.  i4g.    Unt  ol  thuc 

wai  ihc  ((wIwHi.  or  m-ivahle  rdiilF  n(  a 

bifhop.  wnich  ihe  emperor  wi»  uicd  to 
Kii*  utMin  bin  ilccraie.  p.  114.  Il  wa» 
ccrtiln'y  a  tefy  («win*  pTerositiv-e;  bul 
itir  |>i>iirt  did  niit  Uil,  11  i  nuhupqurnt 
time,  to  -cUim  it  for  tbcmMlvei.  Fleury, 
Inilitiilloni  Bii  Dioit.  I-  i.  p.  41$.  I^n. 
tut,  C'oncile  de  ConMaoce.  I.  il.  p.  i)}. 
t  F.  Paul,  e-  30-    Schmidi,  t  iv.  p,  177. 

tfTkua  wo  And  it  ctprenaril,  ■«  cap- 
tknulr  u  woTda  could  bt  drv>*nl.  in  Ihc 
decrelaln.  I-  L  lii.  6,  c.  ti.  R!r«iiiii  si 
WBMiori  ct  Molork  put«  cApttuli,  *i  c*t. 


«t  erat  idon«ui  tcnpore  etectJoni*,  con- 

firrniliintr ;  «i  aulFtil  «it  imlriinu*  in 
ordinihu*  tfienlii  vel  cUlc,  et  (uii  Kt- 
rntfi  ^I«ctu«,  clKlud  a  mliiOTJ  parte,  *i 
cit  diiinu*.  cMtfinathinif. 

A  |j«rKtn  cananica1t|r  diiqiiiTitw^l 
when  presented  to  the  pope  (m  ccn- 
firmalioo  wac  uid  lo  bt  («)^fiil«t<ti,  noi 

r  GUntionc,  t,  xtv.  c.  6;    I.  X>>    r.  i. 

/St.  Mate.  L  V.  p.  «(■  Ait  dc  v^iflcr 
1««  Dntn,  t  i.  p.  j88-  KneyvlodpMl*^ 
an.  Maadati. 

f  Scbtnidi,  t.  I«.  p.  t» 
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violent  temper  break  out  against  the  cliaptcr  of  Poitiers,  who 
had  made  some  demur  to  the  appointment  of  his  clerk,  and 
whom  Ue  tJireatens  with  excommunication  and  interdict.*  But, 
as  we  find  in  the  history  of  all  usurping  governments,  time 
changes  anomaly  into  system,  and  injury  into  right ;  examples 
beget  custom,  and  custom  ripens  into  law;  and  the  doubtful 
precedent  of  one  generation  becomes  the  fundamental  maxim 
of  another.  Honurius  III.  re<juested  that  two  prebends  in 
every  church  might  be  preserved  for  the  Holy  See ;  but  neither 
the  bishops  of  France  nor  England,  to  whom  he  preferred  this 
petition,  were  induced  to  comply  with  it.i  Gregory  IX.  pre- 
tended to  act  generously  in  limiting  himself  to  a  single  ex- 
pcctative,  or  letter  directing  a  particular  clerk  to  be  provided 
with  a  benefice  in  every  church.;  Hut  his  practice  went  much 
further.  No  country  was  so  intolerably  treated  by  this  pope 
and  his  successors  as  England  throughout  the  ignominious 
reign  of  Henry  III.  Her  church  seemed  to  have  been  so  richly 
endowed  only  as  the  free  pasture  of  Italian  priests,  who  were 
placed,  by  the  mandatory  letters  of  Gregory  IX.  and  Innocent 
IV.,  in  all  the  best  benefices.  If  we  may  trust  a  solemn  re- 
monstrance in  the  name  of  the  whole  nation,  they  drew  from 
England,  in  the  middle  of  the  thirteenth  century,  sixty  or 
seventy  thousand  marks  every  year;  a  sum  far  exceeding  the 
royal  revenue.*  This  was  asserted  by  the  English  envoys  at 
the  council  of  Lyons.  But  the  remedy  was  not  to  be  sought 
in  remonstrances  to  the  court  of  Rome,  which  exulted  in  the 
success  of  its  encroachments.  There  was  no  defect  of  spirit 
in  the  nation  to  oppose  a  more  adequate  resistance ;  but  the 
weak-minded  individual  upon  the  throne  sacrificed  the  public 
interest  sometimes  through  habitual  timidity,  sometimes 
through  silly  ambition.  If  England,  however,  suffered  more 
remarkably,  yet  other  countries  were  far  from  being  untouched. 
A  German  writer  about  the  beginning  of  the  fourteenth  century 
mentions  a  cathedral  where,  out  of  about  thirty-five  vacancies 
of  prebends  that  had  occurred  within  twenty  years,  the  regular 
patron  had  filled  only  two.^  The  case  was  not  very  different 
in  France,  where  the  continual  usurpations  of  the  popes  pro- 
duced the  celebrated  Pragmatic  Sanction  of  St.  Louis.  Tliis 
edict,  the  authority  of  which,  though  probably  without  cause, 

k  Innocent  III.  Open,  p.  va.  ;F.  Paul  on  BoneficeK,  e.  ja. 

■  MaH.    farii.  p.   j6}.    lie   Marca.  L  t\ 

jv.  c  % 


iM.    P»r>»,   pp.  57«.  740- 
V  Schmidt,  1.  t'i.  p.  ■'Ol- 
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has  been  sometimes  disputed,  contains  three  important  pro- 
visions ;  naniety,  tliat  all  prelates  and  other  patrons  shall  enjoy 
their  full  rights  as  to  the  collation  of  benefices,  according  to  the 
canons ;  that  churches  shall  possess  freely  their  rights  of  elec- 
tion ;  and  that  no  tax  or  pecuniary  exaction  shall  be  levied  by 
the  pope,  without  consent  of  the  king  and  of  the  national 
church. w  We  do  not  find,  however,  that  the  French  govern- 
ment acted  up  to  the  spirit  of  this  ordinance;  and  the  Holy 
See  continued  to  invade  the  rights  of  collation  with  less  cere- 
mony than  they  had  hitherto  used.  Clement  IV.  published 
a  bull  in  1266,  which,  after  asserting  an  absolute  prerogative 
of  the  supreme  pontiff  to  dispose  of  all  preferments,  whether 
vacant  or  in  reversion,  confines  itself  in  the  enacting  words 
to  the  reservation  of  such  benefices  as  belong  to  persons  dying 
at  Rome  (vacantcs  in  curia)."  These  had  for  some  time  been 
reckoned  as  a  part  of  the  pope's  special  patronage;  and  their 
number,  when  all  causes  of  importance  were  drawn  to  his  tri- 
bunal, when  metropolitans  were  compelled  to  seek  their  pallium 
in  person,  and  even  by  a  recent  constitution  exempt  abbots 


Ri  Ordaimant^ci  irt  Roi*  ile  Fiance, 
L  1.  ^  97>  Obiectioiu  have  bcrn  made 
lo  the  auttienlicity  ul  tbi*  <dlct.  and  \n 
pArtlcuUr  tlui  we  di>  noi  Bud  the  kins 
to  lure  had  any  prcriuua  dillncnic* 
with  the  tec  o)  Kanic:  oa  the  coetrary, 
fie  wu  just  itidcbied  (o  Clcntcnl  IV.  (t>r 
bcHowiDB  the  crcxra  ol  N«ptct  on  hi* 
biolhcT,  tlie  Count  '•(  Pinicntf.  V'cllji' 
ku  defended  it.  lIi»L  de  Ftatice,  t.  vi. 
p.  s?;  *'■('  ■»  t'le  opinion  ol  llir  Iruned 
BccM^icttne  cditon  of  L'Aft  de  verifier 
lea  Date*,  t.  i  ih.  583.  rtearcd  up  alt  dil- 
fcaltiu  >■  to  it>  itcnuineneit.  In  Uct, 
Iiaw«*er,  ili«  Prapm.nie  -SatKiiun  i.f  St. 
Lianii  tlAiids  bf  it*elf.  and  can  only  b« 
conaitlered  ai  a  pT<iir«tati<in  agalnit 
abates  whtch  it  wa*  tliU  irapouiblc  to 
MipprMt. 

(It  jJiia  low,  which  was  pubHibtd  in 
ladg,  Siiniundi  *»yii.  Eln  Uuni  tn  png- 
mMiquc  sanction,  on  )c  dcmandc  arcc 
ftonnvm^nl  cr  qui  ■  pu  i:iu>er  ta  piudi- 

S'lcuM  cfl^bri(&  Kile  o'lniroduil  aucun 
roil  nouvcau ;  elU  nc  chAnge  Tien  i 
Vctt^aitMiaa  tcdcitaati^ue :  cllc  de- 
clare Miilrmrnl  que  loiu  lea  aroili  rxiti- 
aa>  keronl  conserves,  i^uc  toule  la  le- 
eUlalion     canonique     WLt    cx^CUl^e.     A 

Irxccpiion  de  I'article  v,  lur  la  levfti 

d'atgent    <le    1»    our    rfe    Rome,    olle    nc 

coatient  rien  out  cette  cou/  n'eut  i>u 
publin-  «I!e-mAmif ;  el  quant  a  eel 
■rticle.  qui  itarolt  a<u1  dinfe  conire  la 

chambrc  apoMntiqu*,  il  n'eit  pai  plu» 
prccia  que  ccux  cjue  bicn  d'autres  roi« 
dc  Fruice,  d'Analfteire,  et  d'.MW- 
Riagne.     avaieni     drji     protnutituei     A 

Slnvtcnr*  r^witei,  *t  loujauii  nam  eftet. 
lUb  dc*  Franc,  v.  106.    But  Sismaadi 


overlooks  the  fourth  article,  whirh  en- 
act* thai  all  eolladoDi  of  beneftcc*  shall 
be  made  accxirding  Co  tlie  msiims  of 
council*  and  Eat  hen  ol  ibc  church. 
Tliii  wH*  de-iisncd  lo  Tciireii  tbc  dii- 
pcnntioni  of  the  pope :  and  if  the 
J-rciich  lawyer*  had  bceo  powerful 
CDOUKh,  il  would  have  been  luccessful 
in  lliat  i>ti;*-i.t.  |]r  f:'ir*  wn.  indeed. 
himiieH  to  say.— C«  qut  cbsogca  la  prsR- 
niatiqiic  lam-tion  en  line  bam^te  puiii- 
saoie  contrc  lev  uiorpsliont  de  1>  cout 
de  HonriiT,  c'eil  que  K-j  KKulri  n'en  cm. 
paritent:  ih  prircnt  ■•jin  de  reapLiquer, 
de  la  commcntrr ;  plus  rile  flail  vague, 
ct  pltis.  entre  Icufs  main-n  bsbiirs,  ellc 
Iiauvolt  reccvoir  dVilrniinn.  RU«  «uf- 
BMit  teak  t>our  saraniir  (otites  le*  li- 
berths  du  ciiyaunic;  unn  lam  qiir  l«« 
parlemcns  eioitm /*»j>lu»  de  ne  jamat* 

petmetifr  quVllc  Jtji  viLi^'f-e,  fonl  ri  dpi  Ale* 
mcnl  de  la  cour  de  Rome  ou  den  iribLi- 
naux  cccl(<isiit:qiirs  toutc  lev^e  de 
d,eaicn  ordonnec  par  clle.  toule  Section 
irr^B^li^fc.  liiitlr  c]ii:,tminiinicniun, 
font  imerdit,  qui  louchoicni  I'atiioriie 
roysic  ou  les  droiii  du  sujrt,  furrnt  At- 
aoneis  par  Ici  Ifffiites  en  parlemeat, 
comme  contiairci  aux  franchises  de* 
iflisci  dc  France,  ct  i  ]a  pramatique 
■anclion.  Aim)  s'intioduiuiEl  I'appel 
comme  d'abui  qui  rtossit  muI  a  con> 
trnir  la  jurisdiction  eccl^siailique  dtni 
It*  iastc*  boraei. 

■  Scat.  Decretal.  L  1{I.  1.  iv.  c.  «-  F. 
Paul  on  Benefiee*.  e.  a.  This  wriicr 
IhinVs  ih«  privilege  of  nomlnaiiitg  bene- 
fice* vacant  iit  atru  to  have  been  aroonK 
the  hin  claimed  by  the  popoi,  even  b«- 
fore  the  UMg«  of  cnandat*.   c  jo. 
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werf  to  repair  to  Rome  for  confirmation,©  not  to  mention  the 
multitude  who  flocked  thither  as  mere  courtiers  and  hunters 
after  promotion,  must  have  been  very  considerable.  Boniface 
Vni.  repeated  this  law  of  Oemcnt  IV.  in  a  still  more  positive 
tone;f  and  Clemeot  V.  laid  down  as  a  maxim,  that  the  pope' 
might  freely  bestow,  as  anivcrsal  patron,  all  ecclesiastical  bene- 
6ces.7  In  order  to  render  these  tenable  by  Iheir  Italian  cour- 
tiers, the  canons  aj^ainsl  pluralities  and  non-residence  were  dis- 
pensed with ;  so  that  individuals  were  said  to  have  accumulated 
fifty  or  sixty  prefemicnts.r  It  was  a  consequence  from  this  ex- 
travagant principle,  tliat  the  pope  might  prevent  the  ordinary 
collator  upon  a  vacancy ;  and  as  this  could  seldom  be  done 
with  sufficient  expedition  in  places  remote  from  his  court,  that 
he  might  make  reversionary  grants  during  the  life  of  an  in- 
cumbeni,  or  reserve  certain  benefices  specifically  for  his  own 
nomination. 

Ilie  persons  as  well  as  estates  of  ecclesiastics  were  secure 
from  arbitrary  taxation  in  all  the  kingdoms  founded  upon  the 
ruins  of  the  empire,  botli  by  the  common  liberties  of  freeineu, 
and  more  particularly  by  their  own  immunities  and  the  horror 
of  sacrilege.*  Such  at  least  was  their  legal  security,  whatever 
violence  might  occasionally  be  practised  by  tyrannical  princes. 
But  this  exemption  was  compensated  by  annual  donatives, 
probably  to  a  large  amount,  which  the  bishops  and  monasteries 
were  accustomed,  and  as  it  were  compelled,  to  make  to  their 
sovereigns.'  They  were  subject  also,  generally  speaking,  to  the 
feudal  services  and  prestations.  Henry  I.  is  said  to  have  ex- 
torted a  sum  of  money  from  the  English  church.**  But  the 
first  eminent  instance  of  a  general  tax  required  from  the  clergy 
was  the  famous  Saladine  tithe:  a  tenth  of  all  movable  estate, 
imposed  by  the  kings  of  France  and  England  upon  all  their 
subicct-s,  with  the  consent  of  their  great  councils  of  prelates 
and  barons,  to  defray  the  expense  of  their  intended  crusade. 
Yet  even  tliis  contribution,  though  called  for  by  the  imminent 
peril  of  tlie  Holy  Land  after  the  capture  of  Jerusalem,  was  not 
paid  without  reluctance;  the  clergy  doubtless  anticipating  the 
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future  extension  of  such  a  precedent.^  Many  years  had  not 
elapsed  when  a  new  demand  was  made  upon  them,  but  from 
a  different  quarter.  Innocent  III.  (the  name  continually  recurs 
when  wc  trace  the  commencement  of  a  usurpation)  imposed 
in  1 199  upon  the  whole  church  a  tribute  of  one-ioriietii  o(  mov- 
able estate,  to  be  paid  to  his  own  collectors ;  but  strictly  pledg- 
ing himself  that  the  money  should  only  be  applied  to  the  pur- 
poses of  a  crusade.w  This  crusade  ended,  as  is  well  known, 
in  the  capture  of  Conslanlinople.  liut  the  word  had  lost  much 
ol  its  original  meaning ;  or  rather  tliat  meaning  had  been 
extended  by  ambition  and  bigotry.  Gregory  IX.  prcaclied  a 
crusade  against  the  Kmpcror  Frederic,  in  a  quarrel  which  only 
concerned  his  temporal  principality ;  and  the  church  of  Eng- 
land was  taxed  by  Ins  authority  to  carry  on  this  holy  war^ 
After  some  opposition  the  bishops  submitted ;  and  from  that 
time  no  bounds  were  set  to  the  ra{)acity  of  papal  exaction*. 
The  usurers  of  Cahors  and  Lonibardy,  residing  in  London, 
took  up  the  trade  of  agency  for  the  pope ;  and  in  a  few  years. 
he  is  said,  partly  by  levies  of  money,  partly  by  the  revenues  of 
benefices,  to  have  plundered  the  kingdom  of  950,000  marks ; 
a  sum  equivalent,  perhaps,  to  not  less  than  fifteen  iiiiUtons 
sterling  at  present.  Innocent  IV.,  during  whose  pontificate 
the  tyranny  of  Rome,  if  we  consider  her  temporal  and  spiritual 
usurpations  together,  seems  to  liave  reached  its  zenith,  hit  upon 
the  device  of  ordering  the  English  prelates  to  furnish  a  certain 
number  of  men-at-arms  to  defend  the  church  at  their  expense. 
This  would  soon  have  been  commuted  into  a  standing  escuage 
instead  of  military  serviccy  But  the  demand  was  perhaps  not 
complied  with,  and  we  do  not  find  it  repeated.  Henry  III.'s 
pusillanimity  would  not  permii  any  cflectual  measures  to  be 
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adopted ;  ami  indeed  he  sonietitues  stiared  m  the  booty,  and 
was  indulged  with  the  produce  of  taxes  imposed  upon  his  own 
dergy  to  defray  the  cost  of  his  projected  war  against  Sicily.' 
A  nobler  example  was  set  by  the  kingdom  of  Scotland:  Cle- 
ment IV.  liaving,  in  1267  granted  the  tithes  of  its  ecclesiastical 
revenues  for  one  of  his  mock  crusades,  King  Alexander  III., 
with  the  concurrence  of  the  church,  stood  up  against  this  en- 
croachment, and  refused  the  legate  permission  to  enter  his 
dominions.o  Taxation  of  the  clergy  was  not  so  outrageous 
in  other  countries ;  but  the  popes  granted  a  tithe  of  benefices 
to  St.  Louis  fur  each  of  his  own  crusades,  and  also  for  the 
expedition  of  Charles  of  Anjou  against  Manfred.*  In  the  coun- 
cil of  Lyons,  held  by  Gregory  X.  in  1274.  a  general  tax  in  the 
same  proportion  was  imposed  on  all  the  Latin  church,  for  the 
pretended  purpose  of  carrying  on  a  holy  war.c 

These  gross  invasions  oi  ecclesiastical  property,  however  sub- 
missively endured,  produced  a  very  general  disaffection  to- 
wards the  court  of  Rome.  The  reproach  of  venality  and  avarice 
was  not  indeed  cast  for  the  first  time  upon  the  sovereign  pon- 
tiffs; but  it  had  been  confined,  in  earlier  ages,  to  particular 
instances,  not  afleeting  the  bulk  of  the  Catholic  church.  But, 
pillaged  upon  every  slight  pretence,  without  law  and  without 
redress,  the  clergy  came  to  regard  their  once  paternal  mon- 
arch as  an  arbitrary  oppressor.  All  writers  of  the  thirteenth 
and  following  centuries  complain  in  terms  of  unmeasured  in- 
dignation, and  seem  almost  ready  to  reform  the  general  abriscs 
of  the  church.  They  distinguished  however  clearly  enough 
between  the  abuses  which  oppressed  them  and  those  which 
it  was  their  interest  to  preserve,  nor  had  the  least  intention 
of  waiving  their  own  immunities  and  authority.  But  the  laity 
came  to  more  universal  conclusion.^.  A  spirit  of  inveterate 
hatred  grew  up  among  them,  not  only  towards  the  papal  tyr- 
anny, but  the  whole  system  of  ecclesiastical  independence.  The 
rich  envied  and  longed  to  plunder  the  estates  of  the  superior 
clergy ;  the  poor  learned  from  the  Waldenses  and  other  sec- 
taries to  deem  such  opalence  incompatible  with  the  character 
of  evangelical  ministers.    The  itinerant  minstrels  invented  tales 
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to  satirize  vicious  priests,  wliich  a  predisposed  multitude  eager- 
ly swallowed.  If  the  thirteenth  century  was  an  age  of  more 
extravagant  ecclesiastical  pretensions  than  any  which  had  pre- 
ceded, it  was  certainly  one  in  which  the  UisposUion  to  resist 
them  acquired  greater  consistence. 

To  resist  had  indeed  become  strictly  necessary,  i£  the  tem- 
poral governments  of  Christendom  would  occupy  any  better 
station  than  that  of  oftkers  to  the  hierarchy.  I  have  traced 
already  the  first  stage  of  that  ecclesiasucal  jurisdiction,  which, 
through  the  partial  indulgence  of  sovereigns,  especially  Jus- 
tinian and  Charlemagne,  had  become  nearly  independent  of  the 
civil  niagisiratc.  Several  ages  of  confusion  and  anarchy  ensued, 
during  which  the  supreme  regal  authority  was  literally  sus- 
pended iti  France,  and  not  much  respected  in  some  other  coun- 
tries. It  is  natural  to  suppose  that  ecclesiastical  jurisdiction, 
so  far  as  even  that  was  regarded  in  such  barbarous  times,  would 
be  esteemed  the  only  substitute  for  coercive  law,  and  the  best 
security  against  wrong.  But  I  am  not  aware  that  it  extended 
itself  beyond  its  former  limits  till  about  tlK  beginning  of  lite 
tM'cHth  century.  From  that  time  it  rapidly  encroached  Ufwn 
the  secular  tribunals,  and  seemed  to  threaten  the  usurpation 
of  an  exclusive  supremacy  over  alt  persons  and  causes.  The 
bishops  gave  the  tonsure  indiscriminately,  in  order  to  swell 
the  list  of  their  subjects.  This  sign  of  a  clerical  state,  though 
below  the  lowest  of  their  seven  degrees  of  ordination,  implying 
no  spiritual  office,  conferred  the  privileges  and  immunities  of 
the  profession  on  all  who  wore  an  ecclesiastical  habit  and  had 
only  once  been  married, ^  Orphans  and  widows,  the  stranger 
and  the  poor,  the  pilgrim  and  the  leper,  under  the  appellation 
of  persons  in  distress  fmiscrabilcs  persona),  came  within  the 
peculiar  cogniiancc  and  protection  of  the  church :  nor  could 
they  be  sued  before  any  lay  tribunal.  And  the  whole  body 
of  crusaders,  or  such  as  merely  took  the  vow  of  engaging  in 
a  crusade,  enjoye<l  the  same  clerical  privileges.     , 

But  where  the  character  of  the  litigant  panics  could  not,  even 
with  this  large  construction,  be  brought  within  their  pale,  the 
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hkkoft  JP— d  »  pretext  foe  tbdr  jnris^fictioo  m  the  nature  of 
the  Apme.  SpirittzaJ  causes  alow,  it  was  agreed,  cookl  ^>- 
pcRsin  to  the  iptrinial  tribtmaL  Bat  the  word  was  mdc&aitc; 
aad  acconiuig  to  tbc  imcrpreten  of  the  cwdltb  ceanry,  the 
diarcb  was  alwa/s  buond  lo  prercot  and  chastise  the  conunis- 
noa  ot  aa.  Bj  thb  sweeping  maxim,  which  we  have  seen 
Iftoocent  IIL  apply  to  rindicatc  his  cootroi  over  natiooal  quar- 
rels, the  coain»a  differences  of  iadhidaals,  which  gcoeraUy 
mvohre  some  diarge  of  wilfnl  injury,  fell  into  the  hands  of  a 
rdtgioas  jn^c;  One  is  almost  surprised  to  find  that  it  did 
DOl  extend  more  onhrersalty,  and  might  praise  the  modcratioa 
of  the  church.  Real  actions,  or  suits  relattng^  to  the  property 
of  land,  were  ahrays  the  exclusive  province  of  the  lay  court. 
even  where  a  clerk  was  the  defendant'  But  the  ecclesiastical 
tribunals  took  cognizance  of  breaches  of  amtract,  at  least  n-here 
an  oath  had  been  pledged,  and  of  personal  trusts.'  They  bad 
not  only  an  exclusive  jurisdiction  over  questions  immediately 
matrimonial,  but  a  concurrent  one  with  the  ct\*it  magistrate 
in  France,  though  never  in  England,  over  matters  incident  lo 
the  nuptial  contract,  as  claims  of  marriage  portion  and  of 
dowers  They  took  the  execution  of  testaments  into  their 
hands,  on  account  of  the  legacies  to  pious  uses  which  testators 
were  advised  to  bequeath^  In  process  of  time,  and  under  fa- 
vorable circumstances,  they  made  still  greater  strides.  They 
pretended  a  right  to  supply  the  defects,  the  doubts,  or  the  negti* 
gcncc  of  temporal  judges  ;  and  invented  a  class  of  mixed  causes. 
whereof  the  lay  or  ecclesiastical  jurisdiction  took  possession 
according  to  priority.  Besides  this  extensive  authority  in  civil 
disputes,  they  judged  of  some  offences  which  naturally  belong 
to  the  criminal  law,  as  well  as  of  some  oiliers  which  participate 
of  a  civil  and  criminal  nature.  Such  were  perjury,  sacrilege, 
uimy,  incest,  and  adultery ;  i  horn  the  punishment  of  all  which 
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the  secular  magistrate  refrained,  at  least  in  England,  after  they 
had  become  the  province  of  a  separate  jurisdiction.  Excom- 
munication still  continued  the  only  chastisement  which  the 
church  could  directly  inflict.  But  the  bishops  acquired  a  right 
of  having  their  own  prisons  for  lay  offenders,;  and  the  monas- 
teries were  the  appropriate  prisons  oi  clerks.  Their  sentences 
of  excommunication  were  enforced  by  the  temporal  magistrate 
by  imprisonment  or  sequestration  of  eflfecls;  in  some  cases  by 
confiscation  or  deaths 

The  clergy  did  not  forget  to  secure  along  with  this  juris- 
diction their  own  absolute  exemption  from  the  criminal  justice 
of  the  state.  This,  as  1  have  above  mentioned,  had  been  con- 
ceded to  them  by  Charlemagi:c;  and  this  privilege  was  not 
enjoyed  by  clerks  in  England  before  the  conquest ;  nor  do  we 
find  it  proved  by  any  records  long  afterwards ;  though  it  seems, 
by  wliat  we  read  about  the  constitutions  of  Clarendon,  to  have 
grown  into  use  before  the  reign  of  Henry  II.  As  to  I-'rancc  and 
Germany.  I  cannot  pretend  to  say  that  the  law  of  Charlemagne 
granting  an  exemption  from  ordinary  criminal  process  was 
ever  abrogated.  The  False  Decretals  contain  some  pa&sages 
in  favor  of  ecclesiastical  immunity,  which  Gratian  repeats  in 
his  collection.'  About  the  middle  of  tlic  twelfth  century  the 
principle  obtained  general  reception,  and  Innocent  HI.  de- 
cided it  to  be  an  inalienable  right  of  the  clerg)*,  whereof  they 
could  not  he  divested  even  by  their  own  consenl.m  Much 
less  were  any  constitutions  of  princes,  or  national  usages, 
deemed  of  force  to  abrogate  such  an  important  privilege." 
These,  by  the  canon  law.  were  invalid  when  they  affected  the 
rights  and  liberties  of  holy  church,*  But  the  spiritual  courts 
were  charged  with  scandalously  neglecting  to  visit  the  most 
atrocious  offences  of  clerks  with  such  punishment  as  they  could 
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Diaconr),  Sliia.  de  rAcad.  dea  Inicri^ 
t.  giKxix.  jt.  603.  RcetnUilical  jucl*> 
dlctlMi  not  havinr  been  uniiomi  in  dil- 
Icreal  ■(«*  and  ciiuiiirin.  It  4t  illfficult 
witbmit  much  attention  lo  dUtinsuish 
ill  fnwr*)  MtiA  permanent  Biiributc* 
IrMn  tbote  Icm  completeljr  eitabliihed. 
Ill  dracripllon,  u  alvctt  m  the  Docrc- 
tals.  lih.  it.  til.  ii-.  De  fata  competrnli, 
4oa  nut  iruppon  th«  prclfiitinai  iitide 
br  the  cADonistt.  nor  come  up  \o  the 
tWMpIng    defiaidon    ol     ecclcsiMilcal 


juritdlirilon  bjr  Boniface  VITI.  in  ihe 
Sext.  1.  iii.  lit  xziii.  c.  40,  (ive  ambx 
|initc*  hue  voluerinl,  «i*e  una  luptr 
UU11S  CGctMiAMicit.  aiTC  qua  id  [nriim 
ccclcin«iiciim  tationc  perionaruni.  nc- 
^oiiorum,  t(I  rcrum  d<  (ore  vel  de  an- 
tiaua  comucludirii  pcnincre  noscnntur. 

I  l''lcury,  7ina  Diicotu'*. 

tN  Id.  Inatltuiton*  au  Droit  Ecel^,  L 
li.  p.  8. 

n  In  (-rimltullliua  «ni»U  In  nullo  cara 
poMunt  clcriei  mb  ■liouo  tiuAm  at)  cc- 
ctriinulCD  judice  condcmniri.  niamii 
conmeindo  Ter^a  habfat  ut  luret  a  judi- 
crtiuK  axculirlnui  judiceniur.  DecretaL 
1.  i.  tit.  i.  c.  B. 

»  Secret,  diitlncl.  96. 
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indict.  The  church  could  always  absolve  from  her  own  cen- 
sures ;  and  confinement  in  a  monastery,  the  usual  sentence 
upon  criminals,  was  frequently  slight  and  temporary.  Several 
instances  are  mentioned  of  heinous  outrages  tliat  remained 
nearly  unpunislicd  through  the  shield  o(  ecclesiastical  privi- 
lege.^ And  as  the  temporal  courts  refused  tlieir  assistance  to 
a  rival  jurisdiction,  the  clergy  had  no  reUrc»s  for  their  own 
injuries,  and  even  the  murder  of  a  priest  at  one  time,  as  wc 
are  told,  was  only  punishable  by  excommunication.q 

Such  an  inculiercnt  medley  of  laws  and  magistrates,  upon  the 
lyinmetrical  arrangement  of  which  all  social  economy  mainly 
depends,  could  not  (ail  to  produce  a  violent  collision.  Every 
sovereign  was  interested  in  vindicating  the  authority  of  the 
constitutions  which  had  been  formed  by  his  ancestors,  or  by 
the  people  whom  he  governed.  But  tlw  first  who  undertook 
this  arduous  work,  the  first  who  appeared  openly  against  eccle- 
siastical tyranny,  was  our  Henry  II.  The/Viiglo-Saxon  church, 
not  $0  much  connected  as  some  others  with  Rome,  and  enjoy- 
ing a  sort  of  barbarian  immunity  from  the  thraldom  of  canon- 
ical discipline,  though  rich  and  highly  respected  by  a  devout 
nation,  had  never,  perhaps,  desired  the  thorough  independence 
upon  secular  jurisdiction  at  which  the  continental  hierarchy 
aimed.  William  the  Conqueror  first  separated  the  ecclesias- 
tical from  the  civil  tribunal,  and  forbade  the  bishops  to  judge 
of  spiritual  causes  in  the  hundred  couri.'  His  language  is, 
however,  too  indefinite  to  warrant  any  decisive  proposition  as 
to  the  nature  of  such  causes ;  probably  they  had  not  yet  been 
carried  much  beyond  their  legitimate  extent.  Of  clerical  ex- 
emption from  the  secular  arm  we  find  no  earlier  notice  than 
in  the  coronation  oath  of  Stephen;  which,  though  vaguely  ex- 
pressed, may  be  construed  to  inchidc  it.*   But  I  am  not  certain 

p  Collier,  vol.  I,  n.  jji.  U  it  laid 
down  in  the  unnn  Uwi  itut  i  larntan 
cannot  b«  a  witnvsi  in  i  criminal  en** 
kgkinst  *  clerk.    Decf«ul.  1.  li.  til.  kx. 


C-    I4- 

4  l.rlt«)lnn'f  Itcnry  II..  vol.  ill.  p.  nt, 
Ttii«  mull  br  rf»lrict*J  to  lliat  ptrioo  o) 
ot>fn  hnvtility  between  the  chnrch  and 
•III*. 

r  Hi  nulloi  tjAtenpa*  vcl  archidlacn- 
nii*  ilr  trsibn*  «pi»cci)i3libu»  xm;>1>u*  in 
]Iiinitf«l  filacitt  icnont.  ntc  cauuin 
^iiir  ail  reifinipn  aaimtram  perlrnrt,  ul 
jiidiciuTn  urciilBrHim  tiomirum  ni]i]u- 
»in.    WJTkin*.  I.rfErt  AurIji  S»xob,  13a 

Relorc  the  conrnicsi  the  btuhop  and 
««tl  W  xngtlhrr  In.  ihn  onfl  of  l)i« 
county  or  hundrrd.  and,  as  wc  mar  in^er 
bom  the  Icnor  al  iblt  ehart«r,  ecel**!**- 


licit  matters  were  decldcil  IoorcIjf,  and 
rather  by  iht  eomniiin  Uw  than  accord- 
ing to  (lie  canon*.  Thi>  jMicllce  had  al- 
ready been  torbiddtn  by  tone  c»aolli 
cnac:ri1  under  F.^gar.  m.  p.  Rj.  hut  a|^ 
pareniht  with  little  effect.  The  Mpara 
tl4in  111  the  civil  and  coclMiuiin-j'  tu> 
bunal*  was  not  made  In  Ptnmirk  until 

the  reign  ol  Nicholas,  who  aicendNl  ilie 

throne  in  ti»5.  Langebeh.  S^'-rtf.f.  V.tt. 
nanlc.  t.  iv.  p.  jKa.  Olhcm  nfct  i1|e  lata 
to  St.  finut.  aboW      -  -      - 

t  RccleiUilicami 
nium  clerteormn, 
liTium    pt   potet 
hcnr-nim     p">-»i' 
ei>itcoparr- 

WilUu. 
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that  the  law  of  England  had  unequivocally  rccopiiicd  that 
claim  at  tlie  time  of  the  constitutions  of  Clarendon.  It  was 
at  least  an  innovation,  which  the  legislature  might  without 
scruple  or  transgression  of  justice  abolish.  Henry  II.,  in  that 
famous  statute,  attcnipicd  in  three  respects  to  limit  the  jurisdic- 
tion assumed  by  the  church  ;  asserting  for  his  own  judges  Uie 
cognizance  of  contracts,  however  confirmed  by  oath,  and  of 
rights  of  advowson,  and  also  that  of  offences  committed  by 
clerks,  whom,  as  it  is  gently  expressed,  after  conviction  or  con- 
fession the  cliurch  ought  not  to  protect.  These  constitutions 
wen;  the  leading  subject  of  difference  between  the  king  atid 
Thomas  A  Becket.'  Most  of  them  were  annnltcd  f>y  the  pope, 
as  derogatory  to  ecclesiastical  liberty.  It  is  not  improbable, 
however,  that,  11  Louis  VII.  had  played  a  more  dtgnihed  part, 
the  sec  of  Rome,  which  an  existing  schism  rendered  dependent 
upon  the  favor  of  those  two  monarchs,  might  have  receded  in 
some  measure  from  her  pretensions.  But  France  implicitly 
giving  way  to  the  entroachmcnts  of  ecclesiastical  power,  it  fjc- 
came  impossible  for  Henry  completely  to  withstand  them. 

The  constitutions  of  Clarendon,  however,  produced  some 
effect,  and  in  the  reign  of  llcnr)-  HI.  more  unremitted  and  suc- 
cessful efforts  began  to  be  made  to  maintain  the  independence 
of  temporal  government.  The  judges  of  tlPe  king's  court  had 
until  that  time  been  themselves  principally  ecclesiastics,  and 
conse()uently  tender  of  spiritual  privileges."  But  now,  abstain- 
ing from  the  exercise  of  temporal  jnri.';diction.  In  obedience  to 
the  strict  injunctions  of  their  canons,?'  the  clergy  gave  place  to 
common  lawyers,  professors  of  a  system  very  discordant  from 
their  own.  These  soon  began  to  assert  tlic  supremacy  of  their 
jurisdiction  by  issuing  writs  of  prohibition  whenever  the  eccle- 
siastical tribunals  passed  the  boundaries  which  approved  use 
had  established, w  Little  accustomed  to  such  control,  the  proud 
hierarchy  chafed  under  the  bit ;  several  provincial  synods  pro- 
test against  the  pretensions  of  laymen  to  judge  the  anointed 


tWillriBt,  L^sn  AtiBto-SiNon-  p.  sq: 
Lyltrhoti'ii  Henry  II.:  Coltrer.  Ac 

M  DuRdile'i  OHilnci  Jurldlale*.  c  & 

V  nctietal.  L  !.  tit.  nxxTii.  c.  I.  Wil- 
kin*. Collet »»,  t.  il.  p.  *.    . 

Ml  Pirnne  Im  prnducM  »cvrT«i  *«■ 
met*  froffl  th«  ploe-rfrll*  ot  Henrr  H.. 
whirc  a  |i«ton  n»i  teen  finrd  qui* 
ptafiuvii  de  Uico  f«odo  In  eurli  chri*- 
tIanllallG-  And  a  biihop  of  Dtirlum  i* 
Aned  Bvc  hand  red  m&rfc*  quia  tcnuit 


filaciCiiOi  dt  aivMOlioHt  attmtjam  ttclfiia 
n  curii^chrialltuiilalis.  EplMl«  dMIn- 
loty  lo  Prvnnr'i  Rccurdi.  vol  lil.  (iUn- 
vil  itlvefl  ihc  form  ot  a  wni  of  pKhibi- 
llon  (a  ihi  ■(liniual  court  ftir  imiititltig 
dc  itoAtt  Isiro:  lot  it  h«d  |iiri^<li<1ioo 
0"r«r  lanilt  In  (ninkiilmiil)(n.  Thii  ia 
CAnliinnnlile  la  the  cnnititullons  ol 
Cliteodon,  and  tS<iirt  that  Ihpjr  »*r« 
glill  in  \otct.  Rtt  alw  Ljltdtan's 
Stntj  H.,  v«l.  ih.  (1.  99. 
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ministers  whom  they  were  bound  to  obey ;  *  the  cognizance  of 
rights  oi  patronage  and  breaches  of  contract  is  boldly  as- 
serted ;  y  but  firm  and  cautious,  favored  by  the  nobility,  though 
noi  much  by  the  king,  the  judges  receded  not  a  step,  and  ulti- 
mately fixed  a  barrier  which  the  church  was  forced  to  respects 
In  the  ensuing  reign  of  Edward  I.,  an  archbishop  acknowledges 
the  abstract  right  of  the  king's  bench  lu  issue  prohibitions; a 
and  the  statute  entitled  Circumspecte  agatis,  in  the  thirteenth 
year  of  that  prince,  while  by  its  mode  of  expression  it  scctns 
designed  to  guarantee  the  actual  privileges  of  spiritual  juris- 
diction, had  a  tendency,  especially  with  the  disposition  of  the 
judges,  to  preclude  the  assertion  of  some  which  are  not  therein 
mentioned.  Neither  the  right  of  advowson  nor  any  temporal 
contract  is  specified  in  this  act  as  pertaining  to  the  church ; 
and  accordingly  the  temporal  couns  have  ever  since  main- 
tained an  undisputed  jurisdiction  over  them.^  They  succeeded 
also  partially  in  preventing  the  impunity  of  crimes  perpetrated 
by  clerks.  It  was  enacted  by  the  statute  of  Westminster,  in 
1275,  or  rattier  a  construction  was  put  upon  that  act,  which  is 
obscurely  worded,  that  clerks  indicted  for  felony  should  not 
be  delivered  to  their  ordinary  until  an  inquest  had  been  taken 
of  the  matter  of  accusation,  and,  if  they  were  found  guilty,  that 
their  real  and  personal  estate  should  be  forfeited  to  the  crown. 
In  later  times  the  clerical  privilege  was  not  allowed  till  the 
party  had  pleaded  to  the  indictment,  and  being  duly  convict, 
as  is  the  practice  at  prcsent.c 


J!  Cum  !uit>canill  ChriMoi  ilnnijn]  nul> 
U  lit  laici*  attcibun*  [ial(t»^  apud  quoi 
maiiFl  nrcrtuUt  otucqucndi.  WUkiiu, 
Concilia,  1.  i.  p.  747- 

y  l<\.  itiiil.;   rt  1.  K.  p.  oo. 

«Vidc  Wiikins.  Concilia,  t  ii.  pusim. 

a  Licvl  [inMiiytionrt  h  iijiicini,xll  a 
mri4  chriiltaniBtimi   rcsi*   noitri   iuuf 

rniciiMiiliin,  ut  dtiimiiit,  concrilanlur. 
d.  I.  ii.  p.  100  and  p.  iis- 
t  TliiF  MAtiitr  Cifcumniirctj  a^atli,  for 
i[  ii  acli now! edited  as  a  natutc,  thoairh 
nM  ftrawn  up  in  ihr  form  of  on*.  ■■ 
founded  ttoon  an  answer  ol  Edward  1. 
(o  the  pmair*  whn  bnd  firtitioned  W 
aome  modification  oi  prohibitions.  Col- 
lltT,  alwi)'*  (irofip  to  ciiBB'rite  rliurrh 
awliioritv.  iniinuates  that  the  jurisdjc- 
tlcdi  of  the  »[>iirilusl  cmirt  ovet  fvrrarhea 
of  wwract.  even  -iriihout  oath,  is  pre- 
•cnwd  bf  Ihii  (taltitc;  hut  (he  cxpteu 
worda  of  the  king  ihovr  that  nori*  what- 
ever wa*  tntrnilrd.  and  the  archbllhop 
eotaplains  biCttrly  ol  it  alterwaTda. 
WUktni,  Concilia.  1.  iL  p.  11&  ror.ier'a 
EccleftiaM.  Hlnorr.  vol.  i.  p.  4?r.  So 
lax  from  having  an;  cognttance  at  cItU 


coatract*  not  confirmed  bjr  oath,  to 
which  L  am  not  certain  that  the  church 
evei  piclcdtiMl  in  any  couiiiry,  llie  iipirit- 
ual   court   had    no    turisdiciion    ol    alt. 

even  irhFrc  an  <iath  liuil  inln-vr iird,  iin. 

Icu  there  was  a  deficiency  of  ^iroof  by 
wriling   oT   witnriWL     GUnvil,   1. 
t»;  ConMilut.  Clarendon,  art.   ic- 
Ci  In»C.  p-   ifij.    Thin  in  ivH  likrtf 

mialead  a   wellinlornied  rrader.   hut 
ought,    pcrhjpi,    10    Ii*    Rirnliiincd    I 

by  the  •'  clerical  pri»ilei[c  "  wc  are  only 

to  undrrntaiid  what  ii  citlnl  brntEi  of 

clenrr.  which  in  (act  is,  or  ntber  w«a 

till   rrcenl   alKraliont  •>!   ll>r  law 

the  first  edition  of  ihia  wor*. 

than    ihr    rrminiiliia    of 

tnent  lor  the  fir«  ciavtcii 

and  that  n(>t  (■•i 

lor  all  culprits 

called   ufion  al 
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The  civil  magistrates  of  France  did  not  by  any  means  exert 
themselves  so  vigorously  for  their  emancipation.  Tiie  same 
or  rather  worse  usurpations  existed,  and  the  same  complaints 
were  made,  under  Phihp  Augustus,  St.  Louis,  and  FliiUp  the 
Bold;  but  the  laws  of  those  sovereigns  tend  much  more  to 
confirm  than  to  restrain  ecclesiastical  cncroachmcnts,rf  Some 
limitations  were  attempted  by  the  secular  courts ;  and  an  his- 
torian gives  us  the  terms  of  a  confederacy  among  the  French 
nobles  in  1246,  binding  themselves  by  oath  not  to  permit  tlie 
spiritual  judges  to  take  cognizance  of  any  matter,  except  her- 
esy, marriage,  and  usur>-.^  Unfortunately  Louis  IX.  was  al- 
most as  little  disposed  as  Henry  IIL  to  shake  off  the  yoke  of 
ecclesiastical  dominion.  But  otiier  sovereigns  in  the  same 
period,  from  various  motives,  were  equally  submissive.  Fred- 
eric II.  explicitly  adopts  the  excmpiion  of  clerks  from  criminal 
as  well  as  civil  jurisdiction  of  seculars.^  And  Alfonso  X.  intro- 
duced the  same  system  in  Castile ;  a  kingdom  where  neither 
the  papal  authority  nor  the  independence  of  the  church  had 
obtained  any  legal  recognition  until  the  promulgation  of  his 
code,  which  teems  with  all  the  principles  of  the  canon  law.s 
It  is  almost  needless  to  mention  that  all  ecclesiastical  powers 
and  privileges  were  incorporated  with  the  jurisprudence  of 
the  kingdom  of  Naples,  which,  especially  after  the  accession 
of  the  Angevin  line,  stood  in  a  peculiar  relation  of  dependence 
upon  the  Hole  Sec.* 

The  vast  acquisitions  of  landed  wealth  made  for  many  ages 
by  bishops,  chapters,  and  monasteries,  began  at  length  to  excite 
the  jealousy  of  sovereigns.  They  perceived  that,  although  the 
prelates  might  send  their  stipulated  proportion  of  vassals  into 


d  tl  •eemc  deducibit  from  a  law  of 
Philip  Aucuitui,  Ordciiinaiiccs  Am  Kois. 
L  I.  p.  jq,  (hut  B  clerk  conviclcd  ol  some 
hcinoui  oJTcncci  miicht  be  caiiilitly  nun- 
uhed    aftct   licgndMic-n:     yrt   a   llubM^- 

Jucnt  uiiiinancc.  p.  43.  rcntln't  Ihji 
oubtftil:  and  the  ihrorr  of  clvrica.!  im- 
■nunitjt  brcamc  ■Itcm^rils  muic  iully 
TCt»b1»hcd. 
#  Matt-  Pari*,  p.  6m. 
t  Suiuimtii,  ni  ouiln*  «cc1««iaitlc3in 
perionatn,  in  criminal  <iojrMioiic  xel 
ctvill,  tnb«rc  >[)  iudiciutn  Kzciilarv  pix- 
Mimal.  Ordonnaiicei  dct  Rai<  dc 
Prance,  t  I.  p.  611,  whcTc'lhii  edici  if 
teeitrd  and  aivrTuvcd  Ijjr  I.riui»  Hulin. 
Fhlllp  the  Dcid  had  obtained  leave  from 
the  ixift  lu  arrnl  clerk*  accused  of 
licinou*  crmef,  on  condition  o(  temit- 
linii  tlirm  in  the  biahop'a  ctiijit  for  trial. 
a»L  du  Droll  Ecd.  Frtnc,  t.  L  41& 


A  council  at  Bowrgpi,  held  m  isjfi,  Ind 
•o  abdolulely  eon<lewne<l  all  interference 
of  the  lecular  pow*T  a-iih  cletTta  that 
the  kiAC  wB«  ohltgMl  10  KoUcit  thlt 
moderate  favor.    P.  ±ii. 

e  Mikrinn,  Knaayri  ITinlcrico-CriticA  lo- 
bre  l««  Sine  rafiiJaa.  c  330,  Ae.  Hi»t. 
du  I>r(jil»  Fecial..  Franc.,  t.  1.  p.  44X. 

h  Giannoiie.  L  xix.  c.  v.;  1.  jik.  c.  S. 
One  provixinn  M  Rohcn  KinR  nf  Na- 
plei  i(  remarkable:  il  eKtenilii  ibe  im* 
rnvinity  ot  clerka  10  th«ir  concubinri. 
Ibid 

Vtllanl  Mrnnely  e*n»urM  *  law  made 
■I  Florence  in  134s.  taktcs  away  Ihe  per- 
tonal  immunity  of  cirrkt  in  criinmal 
csBea.  Though  the  Mate  cotild  mak« 
auch  a  law.  be  mv>.  il  liad  nu  iiKhl  In 
do  *o  oeiinit  the  Ubertiet  of  h«ly 
churcb.    C  xii.  c.  <j. 
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the  field,  yet  there  conld  not  be  that  active  co-<^)eration  which 
the  spirit  of  feudal  tenures  required,  and  that  the  national  arm 
was  palsied  by  the  diminuiion  of  military  nobles.  Again  the 
reliefs  upon  succession,  and  similar  dues  upon  alienation,  inci- 
dental to  fieis,  were  entirely  lost  when  they  came  into  the  hands 
of  these  undying  corporations,  to  the  serious  injury  of  the 
feudal  superior.  Nor  could  it  escape  rctlecting  men,  during 
the  contest  about  investitures,  that,  if  the  church  peremptorily 
denied  the  supremacy  of  the  slate  over  her  temporal  wealth,  it 
was  hut  a  just  measure  of  retaliation,  or  rather  self-defence, 
that  the  state  should  restrain  her  further  ac<juisition$.  Prohibi- 
tions of  gifts  in  mortmain,  though  unknown  to  the  lavish  de- 
votion of  the  new  kingdoms,  had  been  establishe<l  by  some 
of  the  Roman  emperors  to  check  the  overgrown  wealth  of  the 
bierarchy.f  The  first  attempt  at  a  limitation  of  this  descrip- 
tion in  modern  limes  was  made  by  Frederic  l^rbaroasa,  who, 
in  1 158,  enacted  that  no  fief  should  be  transferred,  either  to  the 
church  or  otherwise,  without  the  permission  of  the  superior 
lord.  Louis  IX.  inserted  a  provision  of  the  same  kind  in  Ins 
Eslablishnientsj  Castile  had  also  laws  of  a  similar  tendency.* 
A  license  from  the  crown  is  said  to  have  been  necessary  in  ling- 
land  before  tlic  conquest  for  alienations  in  mortmain ;  but  how- 
ever that  may  be.  there  seems  no  reason  to  imaEfine  that  any 
restraint  was  put  uiwn  them  by  the  common  law  before  Mafifna 
Charla ;  a  clause  of  which  statute  was  construed  to  prohibit 
all  gifts  to  religious  houses  without  the  consent  of  the  lord  of 
the  fee.  And  by  the  7th  Edward  I.  alienations  in  mortmain  are 
absolutely  taken  away;  though  the  king  might  always  exercise 
his  prerogative  of  granting  a  license,  which  was  not  supposed 
to  be-  afTcctcd  by  the  statute.' 

It  mu.<it  appear.  1  think,  to  every  careful  inquirer  that  the 
papal  authority,  though  manifesting  outwardly  more  show  of 
strength  every  year,  had  been  secretly  tmdermined,  and  lost 
8  great  deal  of  its  hold  upon  public  opinion,  before  the  acces- 
sion of  Boniface  VIU.,  in  1294,  to  the  pontifical  throne.  The 
clergy  were  rendered  sullen  by  demands  of  money,  invasions 
of  the  legal  right  of  patronage,  and  unreasonable  partiality  to 
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the  mendicant  orders ;  a  part  of  the  mendicants  themwlves 
had  begun  to  declaim  against  the  corrupitons  of  the  papal 
court;  while  the  laity,  subjects  alike  and  sovereigns,  looked 
upon  both  the  head  and  the  members  of  the  hierarchy  with 
jealousy  and  dislike.  Boniface,  full  of  inordinate  arrogance 
and  ambition,  and  not  suflicicntly  sensible  of  this  gradual 
change  in  liiiman  opinion,  endeavored  to  strain  to  a  higher 
pitch  the  despotic  pretensions  of  former  pontiffs.  As  Gregory 
VII.  appears  the  most  usurping  of  mankind  till  we  read  the 
history  of  Innocent  III.,  so  Innocent  III.  is  thrown  into  shade 
by  the  superior  audacity  of  Boniface  VIII.  But  independently 
of  the  less  favorable  dispositions  of  the  pubhc,  he  wanted  the 
most  essential  quality  for  an  ambitious  pope>  reputation  for 
mtcgrity.  He  was  suspected  of  having  procured  through  fraud 
the  resignation  of  his  predecessor  Celestinc  V.,  and  his  harsh 
treatment  of  that  worthy  man  afterwards  seems  to  justify  the 
reproach.  His  actions,  however,  display  the  intoxication  of 
extreme  self-confidence.  If  we  may  credit  some  historians, 
he  appeared  at  the  Jubilee  in  1300,  a  festival  successfully  in- 
fititutetl  by  himself  to  throw  lustre  around  his  court  and  fill 
his  treasur)*,!"  dressed  in  imperial  habits,  with  the  two  swords 
borne  before  him,  emblems  of  his  temporal  as  well  as  spiritual 
dominion  over  the  earth." 

It  was  not  long  after  his  elevation  to  the  pontificate  before 
Boniface  displayed  his  temper.  The  two  most  powerful  so\-er- 
eigns  of  Kuropc.  Philip  the  I'air  and  Edward  I.,  bogan  at  the 
same  moment  to  attack  in  a  very  arbitrary  manner  the  rev- 
enues of  the  church.  The  English  clergy  had,  by  their  own 
voluntary  grants,  or  at  least  those  of  the  prelates  in  their  name, 
paid  frequent  subsidies  to  the  crown  from  the  beginning  of 
the  reign  of  Henry  III.  They  had  nearly  in  effect  waived  the 
ancient  exemption,  and  retained  only  the  common  privilege 
of  Englisli  freemen  to  tax  themselves  in  a  constitutional  man- 
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ner.  But  Edward  I.  came  upon  them  with  demands  so  fre- 
quent and  exorbitant,  that  they  were  compelled  to  take  advan- 
tage of  a  buU  issued  by  Bonibcc,  forbidding  them  to  pay  any 
contribution  to  the  stale.  The  king  disregarded  every  pretext, 
and,  seizing  their  goods  into  his  hands,  with  other  tyrannical 
proceedings,  idtimatcly  forced  them  to  acquiesce  in  his  extor- 
tion. It  is  remarkable  that  the  pope  appears  to  have  been 
passive  (hroughoul  this  contest  of  Edward  I.  with  his  clergy. 
But  it  was  far  otherwise  in  France.  Philip  the  Fair  had  im- 
posed a  tax  on  the  ecclesiastical  order  without  their  consent, 
a  mcasnrc  perhaps  unprecedented,  yet  not  more  odious  than 
the  similar  exactions  of  the  King  of  England.  Irritated  by 
some  previous  differences,  the  pope  issued  his  bull  known  by 
Ihe  initial  words  Clericis  laicos,  absolutely  forbidding  the  clergy 
of  every  kingdom  to  pay,  under  whatever  pretext  of  voluntary 
grant,  gift,  or  loan,  any  sort  of  tribute  to  their  government  with- 
out his  special  permission.  Though  France  was  not  particu- 
larly named,  the  king  understood  himself  to  be  intended,  and 
took  his  revenge  by  a  prohibition  to  export  money  from  the 
kingdom.  This  produced  angry  remonstrances  on  the  part  o£ 
Boniface ;  but  the  Gallican  church  adhered  so  faithfully  to  the 
crown,  and  showed  indeed  so  much  wilhngness  to  be  spoiled 
of  their  money,  that  he  could  not  insist  upon  the  most  unreason- 
able propositions  of  his  bulE,  and  ultimately  allowed  that  the 
French  clergy  might  assist  their  sovereign  by  voluntary  con- 
tributions, though  not  by  way  of  tax. 

For  a  very  few  years  after  these  circumstances  the  pope 
and  King  of  France  appeared  reconciled  to  each  other;  and 
the  latter  even  referred  his  disputes  with  Edward  I.  to  the 
arbitration  of  Boniface,  "as  a  private  person,  Benedict  of 
Cacta  (his  proper  name),  and  not  as  pontiff;"  an  almost  nu- 
gatory precaution  against  his  encroachment  upon  temporal 
authority.**  But  a  terrible  storm  broke  out  in  the  first  year 
of  the  fourteenth  century.    A  bishop  of  Pamiers,  who  had 
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beer  sent  as  legate  from  Boniface  with  some  comp!atnt,  dis- 
played so  much  insolence  and  such  disrespect  towards  the 
king,  that  Philip,  considering  him  as  iiis  own  subject,  was 
provoked  to  put  him  under  arrest,  with  a  view  to  institute  a 
criminal  process.  Boniface,  incensed  beyond  measure  at  this 
violation  of  ecclesiastical  and  legatine  privileges,  published 
several  bulls  addressed  to  the  king  and  clergy  of  France, 
charging  the  former  with  a  variety  of  offences,  some  of  them 
not  at  alt  concerning  the  church,  and  commanding  the  latter 
to  attend  a  council  which  he  had  summoned  to  meet  at  Rome, 
In  one  of  these  instruments,  the  genuineness  of  which  docs 
uot  seem  liable  to  much  exception,  he  declares  in  concise  and 
clear  terms  that  the  king  was  subject  to  him  in  temporal  as 
well  as  spiritual  matters.  This  proposition  had  not  hitherto 
been  explicitly  advanced,  and  it  was  now  too  late  to  advance  it. 
Philip  replied  by  a  short  letter  in  the  rudest  language,  and 
ordered  his  bulls  to  be  publicly  burned  at  Paris.  Determined, 
however,  to  show  the  real  strength  of  liis  opposition,  he  sum- 
moned representatives  from  the  three  orders  of  his  kingdom. 
This  is  commonly  reckoned  the  first  assembly  of  the  States 
General.  The  nobility  and  commons  disclaimed  with  firmuess 
the  temporal  authority  of  the  pope,  and  conveyed  their  senti- 
ments to  Rome  through  letters  addressed  to  the  college  of 
cardinals.  The  clergy  endeavored  to  steer  a  middle  course,  and 
were  reluctant  to  enter  into  an  engagement  not  to  obey  the 
pope's  summons;  yet  they  did  not  hesitate  unequivocally  to 
deny  his  temporal  jurisdiction. 

The  council,  however,  opened  at  Rome;  and  notwithstand- 
ing the  king's  absolute  prohibition,  many  Trench  prelates  held 
themselves  bound  to  be  present.  In  this  assembly  Boniface 
promulgated  his  famous  constitution,  denominated  Unam  sanc- 
tam.  The  church  is  one  body,  he  (herein  declares,  and  has  one 
head.  Under  its  command  are  two  swords,  the  one  spiritual, 
and  the  other  temporal ;  that  to  be  used  by  the  supreme  pontiff 
himself;  this  by  kings  and  knights,  by  his  license  and  at  his 
will.  But  the  lesser  sword  must  be  subject  to  the  greater,  and 
the  temporal  to  the  spiritual  authority.  He  concludes  by  de- 
claring the  subjection  of  every  human  being  to  the  see  of  Rome 
tQ  be  an  article  of  necessary  faith.?    Another  bull  pronounces 
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afl  pcnocv  oi  mimuvti  mk  obliged  to  appear  when  pcnooiU) 
dlod  before  the  aadiwice  or  ■postolicat  tribuiul  at  Roc 
"  lioce  sacfa  is  our  pleasure,  who,  by  divine  permission,  rule 
the  world."  Finally,  as  the  rupture  with  I'hilip  grew  more 
evidently  irrccondl^lc.  and  the  measures  pursued  by  that  moo- 
arch  more  boMile,  be  not  only  excommunicated  him,  but  of- 
fered the  crown  of  France  to  the  Emperor  Albert  I.  This 
arhltrBry  transference  of  kingdoms  was,  like  many  other  pre- 
leiuions  of  that  age,  an  improvement  upon  the  right  of  depos- 
ing excommunicated  sovereigns.  Gregory  VH.  would  not 
ha*-c  denied  that  a  nation,  released  by  his  authority  from  its 
allcfciance,  must  re-enter  upon  its  original  right  of  electing  a 
new  sovereign.  But  Martin  IV.  had  assigned  the  crown  of 
Aragon  to  Charles  of  Valots ;  the  first  instance,  I  think,  of  such 
a  usurpation  of  power,  but  which  was  defended  by  the  homage 
of  I'ctcr  II..  who  had  rendered  his  kingdom  feudally  depend* 
ent,  like  Naples,  upon  the  Holy  Scc.q  Albert  felt  no  eagemcsa 
to  realize  the  liberal  promises  of  Boniface ;  who  was  on  the 
point  of  issuing  a  hull  absolving  tlie  subjects  of  Philip  from 
their  allegiance,  and  declaring  his  forfeiture,  when  a  very  un- 
expected circumstance  inicrrvpled  all  his  projects. 

It  is  not  surprising,  when  we  consider  how  unaccustomed 
men  were  in  those  ages  to  disentangle  the  artful  sophisms,  and 
detect  the  falsehoods  in  point  of  fact,  whereon  the  papal  suprem- 
acy bad  been  established,  that  the  King  of  France  should  not 
have  altogether  pursued  the  course  most  becoming  his  dignity 
and  the  goodness  of  his  cause.  He  gave  too  much  the  air  of 
a  personal  qtiarrel  with  Boniface  to  what  should  have  been  a 
resolute  opposition  to  the  despotism  of  Rome.  Accordingly, 
in  an  assembly  of  hia  states  at  Paris,  he  preferred  virulent 
charges  against  the  pope,  denying  htm  to  have  been  legiti- 
mately elected,  imputing  to  him  various  heresies,  and  ulti* 
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mately  appealing  to  a  general  council  and  a  lawful  head  of  the 
church.  Tlicse  measures  were  not  very  happily  planned ;  and 
experience  had  always  shown  that  Europe  would  not  submit 
to  change  the  common  chief  oi  her  religion  for  tlie  purposes 
of  a  single  sovereign.  But  Philip  succeeded  in  an  attempt  ap- 
parenlly  more  bold  and  singular.  Nogaret,  a  minister  who 
had  taken  an  active  share  in  all  the  proceedings  against  Boni- 
face, was  secretly  despatched  into  Italy,  and,  joining  with  some 
of  the  Coloniia  family,  proscnhcd  as  Ghibelins,  and  rancorously 
persecuted  by  the  pope,  arrested  him  at  Anagnia,  a  town  in 
the  neighborhood  of  Rome,  to  which  he  had  gone  without 
guards.  This  violent  action  was  not,  one  would  imagine,  cal- 
culated to  place  the  king  in  an  advantageous  light ;  yet  it  led 
accidentally  to  a  favorable  temiinatiun  of  his  dispute.  Boni- 
face was  soon  rescued  by  the  inhabitants  of  Anagnia ;  but  rage 
brought  on  a  fever  which  ended  in  his  death;  and  the  first  act 
of  his  successor,  Benedict  XI.,  was  to  reconcile  the  King  of 
France  to  the  Holy  SeC" 

The  sensible  decline  of  the  papacy  is  to  be  dated  from  the 
pontificate  of  Boniface  VIII.,  who  had  strained  its  authority 
to  a  higher  pitch  tlian  any  of  Ids  predecessors.  There  is  a 
spell  wrought  by  uuintcrruptctl  good  fortune,  which  captivates 
men's  understanding,  and  persuades  them,  against  reasoning 
and  analn^i^y,  that  violent  power  is  immortal  and  irresistible. 
The  spell  is  broken  by  the  first  change  of  success.  We  have 
seen  the  working  and  the  dissipation  of  this  chama  with  a 
rapidity  to  which  the  events  of  former  times  bear  as  remote 
a  relation  as  the  gradual  processes  of  nature  to  her  deluges 
and  her  volcanoes.  In  tracing  the  papal  empire  over  man- 
kind we  have  no  such  marked  and  definite  crisis  of  revolution. 
But  slowly,  like  the  retreat  of  waters,  or  the  stcahhy  pace  of 
old  age.  that  extraordinar>'  power  over  human  opinion  has 
been  subsiding  for  five  centuries.  I  have  already  observed 
that  the  symptoms  of  internal  decay  may  be  traced  further 
back.  But  as  the  retrocession  of  the  Roman  terminus  under 
Adrian  gave  the  first  overt  proof  of  decline  in  the  ambitious 
energies  of  that  empire,  so  the  tacit  submission  of  the  suc- 
cessors of  Boniface  VIII.  to  the  King  of  France  might  have 
been  hailed  by  Europe  as  a  token  that  their  influence  was  be- 
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ginning  to  abate.  Imprisoned,  insulted,  deprived  eventually 
of  life  by  the  violence  of  Philip,  a  prince  excommunicated, 
and  who  had  gone  all  lengths  in  defying  and  despising  the 
papal  jurisdiction,  Boniface  had  every  claim  to  be  avenged 
by  the  inheritors  of  the  &ame  spiritual  dominion.  When  Bene- 
dict XI.  rescinded  the  bulls  of  his  predecessor,  and  admitted 
Philip  the  Fair  to  communion,  without  insisting  on  any  con- 
cessions, he  acted  perhaps  prudently,  but  gave  a  fatal  blow  to 
the  temporal  authority  of  Rome. 

Benedict  XI.  lived  but  a  few  months,  and  bis  successor 
Clement  V',,  at  the  instigation,  as  is  commonly  supposed,  of 
the  King  of  France,  by  whose  influence  he  had  been  elected, 
took  the  extraordinary  step  of  removing  the  papal  chair  to 
Avignon,  [a.d.  1305.]  In  this  city  it  remained  (or  more  than 
seventy  years;  a  period  which  I'ctrarch  and  other  writers  of 
Italy  compare  to  that  of  the  Babylonish  captivity.  The  ma- 
jority of  the  cardinals  was  always  French,  and  the  popes  were 
uniformly  of  the  same  nation.  Timidly  dependent  upon  the 
court  of  France,  they  neglected  the  interests  and  lost  the  af- 
fections of  Italy.  Rome,  forsaken  by  her  sovereign,  nearly 
forgot  her  allegiance ;  what  remained  of  papal  authority  in  the 
ecclesiastical  territories  was  exercised  by  cardinal  legates,  little 
to  the  honor  or  advantage  of  the  Holy  See.  Yet  the  series  of 
Avignon  pontiffs  were  far  from  insensible  to  Italian  politics. 
These  occupied,  on  the  contrary,  the  greater  part  of  their  at- 
tention. But  engaging  in  them  from  motives  too  manifestly 
selfish,  and  being  regarded  as  a  sort  of  foreigners  from  birth 
and  residence,  they  aggravated  that  unpopularity  and  had  rep- 
utation which  from  various  other  causes  attached  itself  to  their 
court. 

Though  none  of  the  supreme  pontiffs  after  Boniface  VIH. 
ventured  upon  such  explicit  assumptions  of  a  general  jurisdic- 
tion over  sovereigns  by  divine  right  as  lie  bad  made  in  his  con- 
troversy with  Philip,  they  maintained  one  memorable  struggle 
for  temporal  power  against  the  Emperor  Louis  of  Bavaria. 
Maxims  long  boldly  repeated  without  contradiction,  and  en- 
grafted upon  the  canon  law,  passed  almost  for  articles  of  faith 
among  the  clergy  and  those  who  trusted  in  them  ;  and  in  de- 
spite of  all  ancient  authorities,  Clement  V.  laid  it  down  that 
the  popes,  having  transferred  the  Roman  empire  from  the 
Greeks  to  the  Germans,  and  delegated  the  right  of  nominating 
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an  emperor  to  certain  electors,  still  reserved  the  prerogative  ol 
approving  the  choice,  and  of  receiving  from  its  subject  upon 
bis  coronation  an  oath  of  fealty  and  ubcdience.-f  This  had  a 
regard  to  Henry  VII.,  who  denied  that  his  oath  bore  any  such 
interpretation,  and  whose  measures,  much  to  the  alarm  of  the 
court  of  Avignon,  were  directed  towards  the  restoration  of  his 
imperial  rights  in  Italy.  Among  other  things,  he  conferred 
the  rank  of  vicar  of  the  empire  upon  Matteo  Visconti,  ford  of 
|Milan.  The  popes  had  for  some  time  pretended  to  possess  that 
yicariate,  during  a  vacancy  of  the  empire ;  and  after  Henry's 
death  insisted  upon  Visconti's  surrender  of  llie  title.  Several 
circumstances,  for  which  1  refer  to  the  political  historians  of 
Italy,  produced  a  war  between  the  pope's  legate  and  the  Vis- 
conti family.  The  Emperor  Louts  sent  assistance  to  the  tatter, 
as  heads  of  the  Ghibelin  or  imperial  party.  This  interference 
cost  him  above  twenty  years  of  trouble.  John  XXII.,  a  man 
as  passionate  and  ambitious  as  Boniface  himself,  immediately 
published  a  bull  in  which  he  asserted  the  riglit  of  administering 
the  empire  during  its  vacancy  (even  in  Germany,  as  it  seems 
from  the  generality  of  his  expression),  as  well  as  ol  deciding 
in  a  doubtful  choice  of  the  electors,  to  appertain  to  the  Holy 
See;  and  commanded  Louis  to  lay  down  his  pretended  au- 
thority until  the  supreme  jurisdiction  should  determine  upon 
his  election.  Louis's  election  liad  indeed  been  questionable; 
but  that  controversy  was  already  settled  in  the  field  of  Muhl- 
dorf,  where  he  had  obtained  a  victory  over  his  competitor  the 
Duke  of  Austria ;  nor  had  the  pope  ever  interfered  to  appease 
a  civil  war  during  several  years  that  Germany  had  been  in- 
ternally distracted  by  the  dispute.  The  emperor,  not  yielding 
to  this  peremptory  order,  was  excommunicated ;  his  vassals 
were  absolved  from  their  oath  of  fealty,  and  atl  treaties  of  alli- 
ance between  him  and  foreign  princes  annulled,  [a.d.  1323,] 
Germany,  however,  remained  firm;  and  if  Louis  himself  had 
manifested  more  decision  of  mtnd  and  uniformity  in  his  con- 
duct, the  court  of  Avignon  must  have  signally  failed  in  a  con- 
test from  which  it  did  not  in  fact  come  out  verv  successful. 
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But  while  at  one  time  he  went  intemperatp  len^hs  against 
John  XXII.,  publislting  scandalous  accusations  in  an  assem- 
bly of  the  citizens  of  Rome,  and  causing  a  Franciscan  friar 
to  be  chosen  in  his  roum,  after  an  in'ej^''ular  sentence  of  dep- 
osition, he  was  always  anxious  to  negotiate  terms  of  accom- 
modation, to  give  up  his  own  active  partisans,  and  to  make 
concessions  the  most  derogatory  to  his  independence  and  dig- 
nity. From  John  indeed  he  had  nothing  to  expect ;  but  Bene- 
dict XII.  would  gladly  have  been  reconciled,  if  he  had  not  feared 
the  kings  of  France  and  Naples,  political  adversaries  of  the 
emperor,  who  kept  the  Avignon  popes  in  a  sort  of  servitude. 
His  successor,  Clement  VI.,  inherited  the  implacable  animosity 
of  John  XXII.  towards  Louis,  who  died  without  obtaining  the 
absolution  he  had  long  abjectly  solicited.' 

Though  the  want  of  firmness  in  this  emperor's  character 
gave  sometimes  a  momentary  triumph  to  the  popes,  it  is  evi- 
dent that  their  authority  lost  ground  during  the  continuance 
of  this  struggle-  Their  right  of  confirming  imperial  elections 
was  expressly  denied  by  a  diet  held  at  Frankfort  in  1338,  which 
established  as  a  fumlaniental  principle  that  the  imperial  dignity 
depended  upon  God  alone,  and  that  whoe\'er  should  be  choeea 
by  a  majority  o£  the  electors  became  immediately  both  king  and 
emperor,  with  all  prerogatives  of  that  station,  and  did  not  re- 
quire the  approbation  of  the  pope.u  This  law,  confirmed  as 
it  was  by  subsequent  usage,  emancipated  the  German,  empire, 
which  was  immediately  concerned  in  opposing  the  papal  claims. 
But  some  who  were  actively  engaged  in  these  transactions  took 
more  extensive  views,  and  assailed  the  whole  edifice  of  tem- 
poral power  which  the  Roman  see  had  been  constructing  for 
more  than  two  centuries.  Several  men  of  learning,  among 
whom  Dante,  Ockham,  and  Marsilius  of  Padua  are  the  most 
conspicuous,  investigated  the  foundations  of  this  superstmct- 
ure,  and  exposed  tlieir  insufficiency.f    Literature,  too  long  the 
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passive  handmaid  of  spiritual  despotism,  began  to  assert  her 
nobler  birtlihglit  of  tninistering  to  litjcrly  and  truUi.  Though 
the  writings  o(  tlicsc  opponents  of  Rome  arc  not  always  rea- 
soned upon  very  solid  principles,  they  at  least  taught  mankind" 
to  scrutinize  what  had  been  received  witli  imphcil  respect,  and 
prepared  the  way  for  more  philosophical  discussions.  About 
this  time  a  new  class  of  enemies  had  unexpectedly  risen  up 
against  the  rulers  of  the  churcli.  These  were  a  part  of  the 
I'Vanciscan  order,  who  had  seceded  from  the  main  body  on 
acconnt  of  alleged  deviations  from  the  rigor  of  their  primitive 
rule.  Their  schism  was  chiefly  founded  upon  a  quibble  about 
the  right  of  property  in  things  consumable,  which  they  main* 
tained  to  be  incompatible  with  the  absolute  poverty  prescribed 
to  them.  This  frivolous  sophistry  was  united  with  the  wildest 
fanaticism  ;  and  as  John  XXII.  attempted  to  repress  their  fol- 
lies by  a  cruel  persecution,  they  proclaimed  aloud  the  corrup- 
tion of  the  church,  fixed  the  name  of  Antichrist  upon  the  pa- 
pacy, and  warmly  supported  the  Emperor  Louis  throughout  all 
his  contention  with  the  Holy  See."' 

Meanwhile  the  popes  who  sat  at  Avignon  continued  to  in- 
vade with  surprising  rapaciousness  the  patronage  and  revenues 
of  the  cimrcli.  The  mandate  or  letters  directing  a  particular 
clerk  to  be  preferred  seem  to  have  given  place  in  a  great  degree 
to  the  more  effectual  method  of  appropriating  benefices  by 
reservation  or  provision,  which  was  carried  to  an  enormous 
extent  in  the  fourteenth  century.  John  XXII.,  the  most  in- 
satiate of  pontitTs,  reserved  to  himself  all  the  bishoprics  in 
Christendom.-f  Benedict  XII.  assumed  the  privilege  for  his 
own  life  of  disposing  of  all  benefices  vacant  by  cession,  depri- 
vation, or  translation.  Clement  VI.  naturally  thought  that  his 
title  was  equally  good  with  his  predecessor's,  and  continued  the 
same  right  for  his  own  time ;  which  soon  became  a  permanent 
rule  of  the  Roman  chancery.y    Hence  the  appointment  of  a 
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prelate  to  a  rich  bishopric  was  generally  but  the  first  link  in 
a  chain  of  translation  which  the  pope  could  regulate  according 
to  his  interest.  Another  capital  innovation  was  made  by  John 
XXII.  in  the  establishment  of  the  famous  tax  called  annates, 
or  first  fruits  of  ecclesiastical  benefices,  which  he  imposed  for 
his  own  benefit.  These  were  one  year's  value,  estimated  ac- 
cording to  a  fixed  rate  in  the  books  of  the  Roman  chancer)', 
and  payable  to  the  papal  collectors  throughout  Europe.*  Vari- 
ous other  devices  were  invented  to  obtain  money,  which  these 
degenerate  popes,  abandoning  the  magnificent  schemes  of  their 
predecessors,  were  content  to  seek  as  their  principal  object. 
John  XXII.  is  said  to  have  accumulated  an  almost  incredible 
treasure,  exaggerated  perhaps  by  the  iH-will  of  his  contempo- 
raries;" but  it  may  be  doubled  whether  even  his  avarice  re- 
flected greater  dishonor  on  the  church  than  the  licentious  pro- 
fuseness  of  Clement  Vl.t 

These  exactions  were  too  much  encouraged  by  the  kings 
of  France,  who  participated  in  tlie  plunder,  or  at  least  re- 
quired the  mutual  assistance  of  the  popes  for  their  own  im- 
posts on  the  clergy.  John  XX 11.  obtained  leave  of  Charles 
the  Fair  to  levy  a  tenth  of  ecclesiastical  revenues ;  f  and  Clem- 
ent VI.,  in  return,  granted  two-tenths  to  Philip  of  Valois  for 
the  expenses  of  his  war.  A  similar  tax  was  raised  by  the  same 
authority  towards  the  ransom  of  John.rf  These  were  contribu- 
tions for  national  purposes  unconnected  with  religion,  which 
the  popes  had  never  before  pretended  to  impose,  and  which 
the  king  might  properly  have  levied  with  the  consent  of  his 
clergy,  according  to  the  practice  of  England.  But  that  consent 
might  not  always  be  obtained  with  case,  and  it  seemed  a  more 
expeditious  method  to  call  in  the  authority  of  the  pope.  A 
manlier  spirit  was  displayed  by  our  ancestors.    It  was  the  boast 
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of  England  to  Iiave  placed  the  first  legal  barrier  to  the  usurjra- 
tions  uf  Rome,  if  wc  except  the  insulated  Pragmatic  Sanction 
of  St.  Louis,  from  which  the  practice  of  succeeding  ages  in 
France  entirely  deviated.  The  English  barons  had,  in  a  letter 
addressed  to  Boniface  Vlll.,  absolutely  disclaimed  his  temporal 
supremacy  over  their  crown,  which  he  had  attempted  to  set  up 
by  intomicddling  in  the  quarrel  cf  Scotland.*  This  letter,  it 
is  remarkable,  is  nearly  coincident  in  point  of  time  with  that 
of  the  French  nobUity ;  and  the  two  combined  may  be  consid- 
ered as  a  joint  protestation  of  both  kingdoms,  and  a  testimony 
to  the  general  sentiment  among  the  superior  ranks  of  the  laity. 
A  very  few  years  afterwards,  tlie  parliament  of  Carlisle  wrote 
a  strong  remoiisirance  to  Clement  V.  against  the  system  of 
provisions  and  other  extortions,  including  that  of  first  fruits, 
whicli  it  was  rumored,  they  say,  he  was  meditating  to  demand.' 
But  the  conn  of  Avignon  was  not  to  be  moved  by  remon- 
strances; and  the  feeble  administration  of  Edward  II.  gave  way 
to  ecclesiastical  usurpations  at  home  as  well  as  abroad^  His 
magnanimous  son  took  a  bolder  line.  After  complaining  inef- 
fectually to  Clement  VI.  of  the  enormous  abuse  which  reserved 
almost  all  English  benefices  to  the  pope,  and  generally  for  the 
benefit  of  aliens,''  he  passed  in  1350  the  famous  statute  of  pro- 
visors.  This  act,  reciting  one  supposed  to  have  been  made  at 
the  parliament  of  Carlisle,  which,  however,  docs  not  appear," 
and  complaining  in  strnng  language  of  the  mischief  sustained 
through  continual  reservations  of  benefices,  enacts  that  all  elec- 
tions and  collations  shall  be  free,  according  to  law,  and  that, 
in  case  any  provision  or  reservation  should  be  made  by  the 
court  of  Rome,  the  king  should  for  that  turn  have  the  collation 
of  such  a  benefice,  if  it  be  of  ecclesiastical  election  or  patronage.; 
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This  devoltilion  to  the  crown,  which  sccma  a  little  arbitrary, 
was  tlic  only  remedy  that  could  be  effectual  against  the  con- 
nivance ami  timidity  of  chapters  and  spiritual  patrons.  \Vc 
cannot  assert  that  a  statute  so  nobly  planned  was  executed 
witli  equal  steadiness.  Suuietimes  by  royal  dispensation,  suinc- 
times  by  neglect  or  evasion,  the  papal  bulls  oi  provision  were 
still  obeyed,  though  fresh  laws  were  enacted  to  the  same  effect 
as  the  former.  It  was  found  on  examination  in  1367  that  some 
clerks  enjoyed  more  than  twenty  benefices  by  the  pope's  dispen- 
sation.* And  the  parliaments  both  of  this  and  of  Kicliard  II.'s 
reign  invariably  complain  of  the  disregard  shown  to  llie  stat- 
utes of  provisors.  This  led  to  other  measures,  which  I  shall 
presently  mention. 

llie  residence  of  the  popes  at  Avignon  gave  very  general 
offence  to  Europe,  and  they  cuuld  not  themselves  avoid  per- 
ceiving the  disadvantage  ol  absence  from  their  proper  diocese, 
the  city  of  St.  Peter,  the  source  of  all  their  claims  to  sovereign 
authority.  But  Rome,  so  long  abandoned,  offered  but  an  in- 
hospitable reception:  Urban  V.  returned  to  Avignon,  after  a 
short  experiment  of  the  capital ;  and  it  was  not  (ill  1376  that  the 
promise,  often  repeated  and  long  delayed,  of  restoring  the 
papal  chair  to  the  metropolis  of  Christendom,  was  ultimately 
fulfilled  by  Gregory  XI.  His  death,  which  happened  soon  af- 
terwards, prevented,  it  is  said,  a  second  flight  that  he  was  pre- 
paring. This  was  followed  by  the  great  schism,  one  of  the  most 
remarkable  events  in  ecclesiastical  history,  [a.d.  1377.]  It  is 
a  difficull  and  by  no  means  an  interesting  question  to  deter- 
mine the  validity  of  that  contested  election  which  distracted 
the  Latin  church  for  so  many  years.  All  contemporary  testi- 
monies arc  subject  to  the  suspicion  of  partiality  in  a  cause 
where  no  one  was  permitted  to  be  neutral.  In  one  fact,  how- 
ever, there  is  a  common  agreement,  that  the  cardinals,  of  whom 
the  majority  were  French,  liaviiig  assembled  in  conclave,  for 
the  election  of  a  successor  to  Gregory  XI.,  were  disturbed  by 
a  tumultuous  populace,  who  demanded  with  menaces  a  Roman, 
or  at  least  an  Italian,  pope.  This  tumult  appears  to  have  been 
sufficiently  violent  to  excuse,  and  in  fact  did  produce,  a  consid- 
erable degree  of  intimidation.  After  some  time  the  cardinals 
made  choice  of  tlie  archbishop  of  Ban,  a  Neapolitan,  who  as- 
sumed the  name  of  Urban  VI.    His  election  satisfied  the  popu- 
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lace,  and  tranqtiiltity  was  restored.  The  cardinals  announced 
their  choice  to  the  absent  members  of  their  college,  and  be- 
haved towards  Urban  as  their  pope  for  se\'eral  weeks.  But  his 
uncommon  harshness  ot  temper  giving  them  offence,  they 
lA-ithdrew  lo  a  neighboring  town,  and,  protesting  that  his  elec- 
tion had  been  compelled  by  the  violence  of  the  Roman  popu- 
lace, annulled  the  whole  proceeding,  and  chose  one  of  their 
own  number,  who  took  the  pontifical  name  of  Clement  VII. 
Such  are  the  leading  circumstances  which  produced  the  fa- 
mous schism.  Constraint  is  so  destructive  of  the  essence  of 
election,  that  suffrages  given  through  actual  intimidation 
ought.  I  think,  to  be  held  invalid,  even  without  minutely  in- 
quiring whether  the  degree  of  illegal  force  was  such  as  might 
reasonably  overcome  the  constancy  of  a  firm  mind.  It  is  im- 
probable that  the  free  votes  of  th«  cardinals  would  have  been 
bestowed  on  tlie  Archbishop  of  Bari ;  and  I  should  not  feel 
much  hesitation  in  pronouncing  his  election  to  have  been  void. 
But  the  sacred  college  unquestionably  did  not  use  the  earliest 
opportunity  of  protesting  against  the  violence  they  had  suf- 
fered ;  and  we  may  infer  almost  with  certainty,  that,  if  Urban 's 
conduct  had  been  more  acceptable  to  that  body,  the  world 
would  have  heard  little  of  ihe  transient  riot  at  his  election. 
This,  however,  opens  a  delicate  question  in  jurisprudence; 
namely,  under  what  circtimsianccs  acts,  not  only  irregular,  but 
substantially  invalid,  arc  capable  of  receiving  a  retroactive  con- 
firmation by  the  acquiescence  and  acknowledgment  of  parties 
concerned  to  oppose  them.  And  upon  this.  I  conceive,  the 
great  problem  of  legitimacy  between  Urban  and  Clement  will 
be  found  to  depend.' 

Wliatever  posterity  may  have  judged  about  the  pretensions 
of  these  competitors,  they  at  that  time  shared  the  obedience 
of  Europe  in  nearly  equal  proportions.  Urban  remained  at 
Rome;  Clement  resumed  the  station  of  Avignon.  To  the  for- 
mer adhered  Italy,  the  Empire,  England,  and  the  nations  of 
the  north ;  the  latter  retained  in  his  allegiance  France.  Spain, 
Scotland,  and  Sicily.  Fortunately  for  the  church,  no  question 
of  religious  faith  intermixed  itself  with  this  schism ;   nor  did 


J  I.(nlnnl  hat  collected  nil  (he  c^rlffinul 
iMlimonlri  on  boih  lidcii  in  the  firwt 
book  of  hi»  toncilc  <I<  I'jsc.  No  (>o«i- 
live   (lrcl«ii>n    lia«    etrr    been    niiflc    00 

this  lubjcci,  but  the  Itomsn  pojK*  *f« 
iiumb««d    in  iIm  eominoaly  r«c«i**d 


lift,  and  ihoK  of  ATttrnon  ore  tioL  The 
modern  [litian  trritcT*  enitrcM  ilnubl 
about  the  icirHirascr  ol  urban ;  tli« 
Ftencli  al  nio»t  intiniilc  lli«l  riement'* 

firttcoitont  w«r*  not  i«  )»  wbolty  f*- 
Mtad. 


i66 


HALLAM 


any  other  impediment  to  reunion  exist  than  the  obstinacy  and 
selfishness  of  the  contending  parties.  As  it  was  impossible  to 
come  to  any  agreement  on  the  original  merits,  there  seemed 
to  be  no  means  of  healing  the  wound  but  by  the  abdication  at 
both  popes  and  a  fresh  undisputed  election.  This  was  the  gen- 
era! wish  of  Europe,  but  urged  with  particular  zeal  by  the  court 
of  France,  and,  above  all,  by  the  university  of  Paris,  which  es- 
teems this  period  the  most  honorable  in  her  annals.  The  car- 
dinals, however,  of  neither  obedience  would  recede  so  far  from 
their  party  as  to  suspend  the  election  of  a  successor  upon  a 
vacancy  of  the  pontificatCj  which  would  have  at  least  removed 
one-half  of  the  obstacle.  The  Roman  conclave  accordingly 
placed  three  pontiffs  successively,  Boniface  IX.,  Innocent  VI., 
and  Gregory  XII.,  in  the  seat  of  Urban  VI. ;  and  the  cardinals 
at  Avignon,  upon  the  death  of  Clement  in  1394.  elected  Bene- 
dict XIII.  (Peter  de  Luna),  famous  for  his  inflexible  obstinacy 
in  prolonging  the  schism.  He  repeatedly  promwcd  to  sacrifice 
his  dignity  for  the  sake  of  union.  But  there  was  no  subterfuge 
to  which  this  crafty  pontiff  had  not  recourse  in  order  to  avoid 
compliance  with  his  word,  though  importuned,  threatened,  and 
even  besieged  in  his  palace  at  Avignon.  Fatigued  by  his  eva- 
sions, France  withdrew  her  obedience,  and  the  GalUcan  church 
continued  for  a  few  years  without  acknowledging  any  supreme 
head.  But  this  step,  which  was  rather  the  measure  of  the 
university  of  Paris  than  of  the  nation,  it  seemed  advisable  to 
retract ;  and  Benedict  was  again  obeyed,  though  France  con- 
tinued to  urge  his  resignation.  A  second  subtraction  of  obedi- 
ence, or  at  least  declaration  of  neutrality,  was  resolved  upon, 
as  preparatory  to  the  convocation  of  a  general  council.  On  the 
other  hand,  those  who  sat  at  Rome  displayed  not  less  insin- 
cerity. Gregory  XII.  bound  himself  by  oath  on  his  accession 
to  abdicate  when  it  should  appear  necessary.  But  while  these 
rivals  were  loading  each  other  with  the  mutual  reproach  of 
schism,  they  drew  on  themselves  the  suspicion  of  at  least  a 
virtual  C()I]usion  in  order  to  retain  their  respective  stations. 
At  length  the  cardinals  of  both  parties,  wearied  with  so  much 
dissimulation,  deserted  their  masters,  and  summoned  a  gen- 
eral council  to  meet  at  Pisa.™ 
The  council  assembled  at  Pisa  deposed  both  Gregory  and 
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Benedict,  without  deciding  in  any  respect  as  to  their  preten- 
sions, and  elected  Alexander  V.  by  its  own  supreme  authority, 
[a.d.  1409.]  This  anthoriiy,  however,  was  not  universally  rec- 
ognized ;  the  schism,  instead  of  being  healed,  became  more 
desperate ;  for  as  Spain  adliercd  fintily  to  Uenedict,  and  Greg- 
ory was  not  without  supporters,  there  were  now  three  conteiul- 
ing  pontiffs  in  the  church.  A  general  council  was  still,  however. 
the  favorite  and  indeed  the  sole  remedy;  and  John  XXIIL,  a 
successor  of  Alexander  V.,  was  reluctantly  prevailed  upon,  or 
perhaps  trepanned,  into  convoking  one  to  meet  at  Constance. 
(a.d.  1414.J  In  this  celebrated  assembly  he  was  himself  de- 
posed ;  a  sentence  whicli  he  incurred  by  (hat  tenacious  clinging 
to  his  dignity,  after  repeated  promises  to  abdicate,  which  had 
already  proved  fatal  to  his  competitors.  The  deposition  of  John, 
confessedly  a  legitimate  pope,  may  strike  us  as  an  extraordinary 
measure.  But.  besides  the  opportunity  it  might  afford  of  re- 
storing union,  the  council  found  a  pretext  for  this  sentence  in 
his  enormous  vices,  which  indeed  they  seem  to  have  taken  upon 
common  fame  without  any  judicial  process.  The  true  motive, 
however,  of  iheir  proceedings  against  him  was  a  desire  to  make 
a  signal  display  of  a  new  system  which  liad  rapidly  gained 
ground,  and  which  I  may  venture  to  call  the  whig  principles  o£ 
the  Catholic  church.  A  great  question  was  at  issue,  whether 
the  polity  of  that  establishment  should  be  an  absolute  or  an  ex- 
ceedingly Umited  monarchy.  The  papal  tyranny,  long  endured 
and  still  increasing,  had  excited  an  active  spirit  of  reformation 
which  the  most  distinguished  ecclesiastics  of  France  and  other 
countries  encouraged.  They  recurred,  as  far  as  their  knowl- 
edge allowed,  to  a  more  primitive  discipline  than  the  canon  law, 
and  elevated  the  supremacy  of  general  councils.  But  in  the 
formation  of  these  they  did  not  scruple  to  introduce  material 
innovations.  The  bishops  have  usually  been  considered  the  sole 
members  of  ecclesiastical  assemblies.  At  Constance,  however, 
sat  and  voted  not  only  the  chiefs  of  monasteries,  but  the  am- 
bassadors of  all  Christian  princes,  the  deputies  of  universities, 
with  a  multitude  of  inferior  theologians,  and  even  doctors  of 
law."  These  were  naturally  accessible  to  the  pride  of  sudden 
elevation,  which  enabled  them  to  control  the  strong,  anrl  hu- 
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miliate  ihe  lofty.  In  fiddition  to  this  the  adversaries  of  the 
court  of  Rome  carried  another  nut  less  important  innovation. 
The  Italian  bishops,  ahnost  universally  in  the  papal  interests, 
were  so  nunicrous  that,  if  suffrages  had  been  taken  by  the  head, 
their  preponderance  would  have  impeded  any  measures  of 
transalpine  nations  towards  reformation.  It  was  determined, 
therefore,  that  the  council  should  divide  itself  into  four  na- 
tions, the  Italian,  the  German,  the  French,  and  the  English, 
each  with  equal  rights ;  and  that,  every  proposition  having 
been  separately  discussed,  the  majority  of  the  four  should  prc- 
vail.o  This  revolutionary  spirit  was  very  unacceptable  to  the 
cardinals,  who  submitted  reluctantly,  and  with  a  determination, 
that  did  not  prove  altogether  unavailing,  to  save  their  papal 
monarchy  by  a  dexterous  policy.  They  could  not,  however, 
prevent  the  famous  rcsoiutions  of  the  fourth  and  fifth  sessions, 
which  declare  that  the  council  has  received,  by  divine  right,  an 
authority  to  which  cvcr>'  rank,  even  the  papal,  is  obliged  to 
Bubmit.  in  matters  of  faith,  in  the  extirpation  of  the  present 
schism,  and  in  tlic  reformation  of  the  church  both  in  its  head 
and  its  members ;  and  that  every  person,  even  a  pope,  who 
shall  obstinately  refuse  to  obey  that  council,  or  any  other  law- 
fully assembled,  is  liable  to  such  punishment  as  shall  he  neces* 
sary.^  These  decrees  arc  the  great  pillars  of  that  moderate 
theory  with  respect  to  the  papal  authority  which  distinguished 
the  Gallican  church,  and  is  embraced,  I  presume,  by  almost  all 
laymen  and  the  major  part  of  ecclesiastics  on  this  side  of  the 
Alps."?  They  embarrass  the  more  popish  churchmen,  as  the 
Revolution  docs  our  English  tories;  some  boldly  impugn  the 
authority  of  the  council  of  Constance,  while  others  chicane 
upon  the  interpretation  of  its  decrees.  Their  practical  impor- 
tance is  not,  indeed,  direct ;  um'versal  councils  exist  only  in 
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possibility ;  but  the  acknowledgment  of  a  possible  authority 
parau^ouut  to  ttie  see  oi  Konic  has  cuntribulcd,  among  other 
means,  to  check  its  usurpations. 

The  purpose  for  which  these  general  councils  had  been  re- 
quired, next  to  that  of  healing  the  schism,  was  the  reformation 
of  abuses.  All  the  rapacious  exactions,  all  the  scandalous 
venality  of  which  Europe  had  complained,  while  unquestioned 
pontiffs  ruled  at  Avignon,  appeared  tight  in  comparison  of  Ihc 
practices  of  both  rivals  during  the  schism.  Tenths  repeatedly 
levied  upon  the  clergy,  annates  rigorously  exacted  and  en- 
hanced by  new  valuations,  fees  annexed  to  the  complicated 
formalities  of  the  papal  chancery,  were  the  means  by  which 
each  half  of  the  church  was  compelled  to  reimburse  its  chief 
for  the  subtraction  of  the  other's  obedience.  Boniface  IX.,  one 
of  the  Roman  line,  whose  fame  is  a  little  worse  than  that  of  bis 
antagonists,  made  a  gross  traffic  of  his  patronage;  selling  the 
privileges  of  exemption  from  ordinarj-  jurisdiction,  of  holding 
benefices  in  commendam.  and  other  tlispcnsations  invented  for 
the  benefit  of  the  Holy  See.'  Nothing  had  been  attempted  at 
Pisa  towards  reformation.  At  Constance  the  majority  were 
ardent  and  sincere ;  the  representatives  of  the  French,  German, 
and  English  churches  met  with  a  determined  and,  as  wc  have 
seen,  not  always  unsuccessful  resolution  to  assert  their  eccle- 
siastical liberties.  Tlicy  appointed  a  committee  of  R-formation, 
whose  recommendations,  if  carried  into  effect,  would  have  an- 
nihilated almost  entirely  that  artfully  constructed  machinery 
by  which  Rome  had  absorbed  so  much  of  the  revenues  and 
patronage  of  the  church.  But  men,  interested  in  perpetuating 
these  abuses,  especially  the  cardinals,  improved  the  advantages 
which  a  skilful  government  always  enjoys  in  playing  against  a 
popular  assembly.  They  availed  themselves  of  the  jealousies 
arising  out  of  the  division  of  the  council  into  nations,  which 
exterior  political  circumstances  had  enhanced.  France,  then  at 
■war  wHth  F.ngland,  whose  pretensions  to  be  counted  as  a  fourth 
nation  she  had  warmly  disputed,  and  not  well  disposed  tmvards 
the  Emperor  Sigismund.  joined  with  the  Italians  against  the 
English  and  German  members  of  the  council  in  a  matter  of  the 
utmost  importance,  the  immediate  election  of  a  pope  before  the 
articles  of  reformation  should  be  finally  concluded.    These  two 
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natioTU.  in  return,  united  «-ilh  the  Italioas  to  choose  the  Cardi- 
nal Colonna,  against  the  advice  of  the  French  divines,  who 
objected  to  any  member  of  the  sacred  college.  The  court  of 
Rome  were  gainers  in  both  riuestions.  Martin  V.,  the  new 
pope,  soon  evinced  his  determuaiion  lo  elude  any  substantial 
reform.  After  publishing  a  few  constitutions  tending  to  re- 
dress some  of  the  abuses  that  had  arisen  during  the  schism, 
be  contrived  to  make  separate  conventions  with  the  several 
nations,  and  as  soon  as  possible  dissolved  the  council.^ 

By  one  of  the  decrees  passed  in  Constance,  another  gen- 
eral council  was  to  be  assembled  in  five  years,  a  second  at 
Uie  end  of  seven  more,  and  from  that  time  a  similar  repre* 
sentation  of  the  church  was  to  meet  evcr>'  ten  years.  Martin 
V.  accordingly  convoked  a  council  at  Pavia,  which,  on  account 
of  the  plague,  was  transferred  to  Siena ;  but  nothing  of  impor- 
tance was  transacted  by  this  assembly.'  That  which  he  sum- 
moned seven  years  afterwards  to  the  city  of  Basle  had  very 
different  results,  [a.u,  1433.]  The  pope,  d>ing  before  the 
meeting  of  this  council,  was  succeeded  by  Eugenlus  IV.,  who, 
anticipating  the  spirit  of  its  discussions,  attempted  to  crush  its 
independence  in  the  outset,  by  transferring  the  place  of  session 
to  an  Italian  city.  No  point  was  reckoned  so  material  in  the 
contest  between  the  popes  and  reformers  as  whether  a  council 
should  sit  in  Italy  or  beyond  the  Alps.  The  council  of  Basle 
began,  as  it  proceeded,  in  open  cnmJty  to  the  court  of  Rome. 
Eugcnius,  after  several  years  had  elapsed  in  more  or  less  hostile 
discussions,  exerted  his  prerogative  of  removing  the  assembly 
to  Ferrara,  and  from  thence  to  Morcncc.  For  this  he  had  a 
specious  pretext  in  the  negotiation,  then  apparently  tending  to 
a  prosperous  issue,  for  the  reunion  of  the  Greek  church ;  a  tri- 
umph, however  transitory,  of  which  his  council  at  Florence  ob- 
tained the  glory.  On  the  other  hand,  the  assembly  of  Basle, 
though  much  weakened  by  the  defection  of  those  who  adhered 
to  Eugenius,  entered  into  compacts  with  the  Bohemian  in- 
sorgcnis.  more  essential  to  the  interests  of  the  church  than  any 
union  with  the  Greeks,  and  completed  the  work  begun  at  Con- 
stance by  abolishing  the  annates,  the  reservations  of  benefices. 
and  other  abuses  of  i>apat  authority.    In  this  it  received  the 
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approbation  of  most  princes;  but  when,  provoked  by  ihe  en- 
deavors ol  the  pope  to  frustrate  its  decrees,  it  proceeded  so  far 
as  to  suspend  and  even  to  depose  him,  neither  France  nor  Ger- 
many concurred  in  the  sentence.  Even  the  council  of  Con- 
stance had  not  absolutely  asserted  a  right  of  deposing  a  lawful 
pope,  except  in  case  of  heresy,  though  (heir  conduct  towards 
John  could  not  otherwise  be  juslified.u  This  question  indeed 
of  ecclesiastical  public  law  seems  to  be  still  undecided.  The 
fathers  oi  Basle  acted,  however,  with  greater  intrepidity  than 
discretion,  and,  not  perhaps  sensible  of  the  change  that  was 
taking  place  in  public  opinion,  raised  Amadeus,  a  retired  Duke 
of  Savoy,  to  the  pontifical  dignity  by  the  name  of  I""elix  V. 
They  thus  renewed  tlie  schism,  and  divided  the  obedience  of  the 
Catholic  church  for  a  few  years.  The  empire,  however,  as  well 
as  France,  observed  a  singular  and  not  very  consistent  neutral- 
ity; respecting  Eugenius  as  a  lawful  pope,  and  the  assembly 
at  Basle  as  a  general  council.  England  warmly  supported 
Eugenius,  and  even  adhered  to  his  council  at  Florence ;  Ara- 
gon  and  some  countries  o[  smaller  note  acknowledged  Felix. 
But  the  partisans  of  Ilasic  became  every  year  weaker;  and 
Nicholas  v.,  the  successor  of  Eugenius,  found  no  great  diffi- 
culty in  obtaining  the  cession  o!  Felix,  and  terminating  this 
schism.  This  victory  of  the  court  of  Kome  over  the  council 
of  Uasle  nearly  counterbalanced  the  disadvantageous  events 
at  Constance,  and  put  an  end  to  the  project  of  fixing  perma- 
nent limitations  upon  the  head  of  the  church  by  means  of  gen- 
eral councils.  Though  the  decree  that  prescribed  the  convo- 
cation of  a  council  every  ten  years  was  still  unrepealed,  no 
absolute  monarchs  have  ever  more  dreaded  lo  meet  the  repre- 
sentatives of  their  people,  than  the  Roman  pontiffs  have  ab- 
horred the  name  of  those  ecclesiastical  synods :  once  alone, 
and  that  with  the  utmost  reluctance,  has  the  Catholic  church 
been  convoked  since  the  council  of  Basle ;  but  the  famous 
assembly  to  which  I  allude  does  not  fall  within  the  scope  of 
my  present  undertaking.*' 
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It  is  a  natural  subject  of  speculation,  what  would  have  been 
the  effects  of  these  universal  councils,  which  were  so  popular 
in  the  fifteenth  century,  if  the  decree  passed  at  Constance  for 
their  periodical  assembly  had  been  regularly  obsen'cd.  Many 
Catholic  writers,  of  the  moderate  or  cisalpine  school,  have  la- 
mented their  disuse,  and  ascribed  to  it  that  irreparable  breach 
which  the  Reformation  has  made  in  the  fabric  of  their  church, 
liut  there  is  almost  an  absurdity  in  conceinng  their  perma- 
nent existence.  What  chemistry  could  have  kept  united  such 
heterogeneous  masses,  furnished  with  everj'  principle  of  mu- 
tual repulsion?  Even  in  early  times,  when  councils,  though 
nominally  general,  were  composed  of  the  subjects  of  the  Ro- 
man empire,  they  had  been  marked  by  violence  and  contradic- 
tion ;  what  then  could  have  l>ccn  expected  from  the  delegates 
of  independent  kingdoms,  whose  ecclesiastical  pohty.  whatever 
may  be  said  of  the  spiritual  unity  of  the  church,  had  long  been 
far  too  Intimately  blended  with  that  of  the  slate  to  admit  of  any 
general  control  without  its  assent?  Nor,  beyond  the  zeal,  un- 
questionably sincere,  which  animated  their  members,  especially 
at  Basle,  for  the  abolition  of  papal  abuses,  is  there  anything  to 
praise  in  their  conduct,  or  to  regret  in  their  cessation.  The 
statesman  who  dreaded  the  encroachments  of  priests  upon  the 
civil  government,  the  Oiristian  who  panted  to  see  his  rights 
and  faith  purified  from  the  comtption  of  ages,  found  no  hope 
of  improvement  in  these  councils.  They  took  upon  themselves 
the  pretensions  of  the  popes  whom  they  attempted  to  supersede. 
By  a  decree  of  the  fathers  at  Constance,  alt  persons,  including 
princes,  who  should  oppose  any  obstacle  to  a  journey  under- 
taken by  the  Emperor  Sigismnnd,  in  order  to  obtain  the  cession 
of  Benedict,  are  declared  excommunicated,  and  deprived  of 
their  dignities,  whether  secular  or  ecclesiastical .w  Their  con- 
demnation of  Huss  and  Jerome  of  Prague,  and  the  scandalous 
breach  of  faiih  which  they  induced  Sigismund  to  commit  on 
that  occasion,  are  notorious.  But  perhaps  it  is  not  equally  so 
that  this  celebrated  assembly  recognized  by  a  solemn  decree 
the  flagitious  principle  which  it  had  practised,  declaring  that 
Huss  was  unworthy,  through  his  obstinate  adherence  to  heresy, 
of  any  privilege ;   nor  ought  any  faith  or  promise  to  be  kept 
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with  him,  by  natural,  divine,  or  human  law,  to  the  prejudice 
ol  the  Githolic  rciigion.-r  It  will  be  easy  lo  esiimaic  the  claims 
of  this  congress  of  tlieulugtans  to  our  veneration,  and  to  weigh 
the  retrenchment  of  a  few  abuses  against  the  formal  sanction 
of  an  atrocious  maxim. 

It  was  not,  however,  necessary  for  any  government  of  toler- 
able energy  to  seek  the  reform  of  those  abuses  which  aflected 
the  independence  of  national  churches,  and  the  integrity  of 
their  regular  discipline,  at  the  hands  of  a  general  council. 
Whatever  difficulty  there  might  be  in  overturning  the  princi- 
plc&  founded  on  the  decretals  of  Isidore,  and  eanctioned  by  the 
prescription  of  many  centuries,  the  more  flagrant  encroach- 
ments of  papal  tyranny  were  fresh  innovations,  some  within 
the  actual  generation,  others  easily  to  be  traced  up,  and  con- 
tinually disputed.  The  principal  European  nations  determined, 
with  dif{er4:nt  degrees  indeed  of  energy,  to  make  a  stand  against 
the  despotism  of  Rome.  In  this  resistance  England  was  not 
only  the  first  engaged,  but  the  most  consistent ;  her  free  parlia- 
ment preventing,  as  far  as  the  times  permitted,  that  wavering 
policy  to  which  a  court  is  liable.  We  have  already  seen  that 
a  foundation  was  laid  in  the  statute  of  provisors  under  Edward 
III.  In  the  next  reign  many  other  measures  lending  to  repress 
the  interference  of  Rome  were  adopted,  especially  the  great 
statute  of  prscmnnire.  which  subjecls  all  persons  bringing  papal 
bulls  for  translation  of  bishops  and  other  enumerated  purposes 
into  the  kingdom  to  the  penalties  of  forfeiture  and  perpetual 
imprison  men  1.5"  This  act  received,  and  probably  was  designed 
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to  receive,  a  hrger  intcrprctatwo  than  its  language  appears  to 
warrant  Combined  witb  tbc  statotc  of  prorisors,  it  put.  a  stop 
to  the  pope's  usurpatioa  of  patronage,  wtiich  had  impovensbed 
the  church  and  kingdom  of  England  tor  nearly  two  oentoriesi. 
Several  atiirmpts  were  made  lo  overthsDW  Uiese  enactments; 
the  first  parltaimmt  of  Henry  IV.  gave  a  very  large  power  to 
the  king  uvcr  the  statute  of  provisors.  enablii^  him  even  to 
annul  it  at  his  pleasure.'  This,  howocr,  does  not  appear  in 
the  statute-book.  Henry  indeed,  like  his  predecessors,  exer- 
cised rather  largely  hi*  prerogative  of  dispensing  with  the  law 
against  papal  provisions;  a  prerogative  which,  as  to  this  point, 
was  itself  taken  a«'ay  by  an  act  of  his  own.  and  another  of  his 
son  Henry  V.^  But  the  statute  always  stood  unrepealed ;  and 
it  is  a  satisfactory  proof  of  the  ecclesiastical  supremacy  of  the 
legislature  that  in  the  concordat  made  by  Martin  V.  at  the 
council  of  Constance  with  the  English  nation  wc  find  no  men- 
tion of  reservation  of  benefices,  of  annates,  and  the  other  prin- 
cipal grievances  of  that  age; 6  our  ancestors  disdaining  to 
accept  by  compromise  witli  the  pope  aity  modificatiun  or  even 
confirmation  of  tlieir  statute  Law.  They  had  already  restrained 
another  flagrant  abuse,  the  increase  of  first  fruits  by  Boniface 
IX.;  an  act  of  Henry  IV.  forbidding  any  greater  sura  to  be 
paid  on  tliat  account  than  had  been  formerly  accustomed.* 

It  will  appear  evident  to  cvcr>'  person  acquainted  with  the 
contemporary  historians,  and  the  procee<lings  of  parliament, 
that,  besides  partaking  in  the  general  resentment  of  Europe 
against  the  papal  court,  England  was  under  the  influence  of 
a  peculiar  hostility  to  the  clergy,  arising  from  the  dissemination 
of  the  principles  of  Wicliff.J  All  ecclesiastical  possessions  were 
marked  for  spoliation  by  the  system  of  this  rcfonner ;  and  the 
house  of  commons  more  than  once  endeavored  to  carr>'  it  into 
effect,  pressing  llcnry  IV.  to  seize  the  temporalities  of  the 
church  for  public  exigcncics.r  This  recommendation,  besides 
its  injustice,  was  not  likely  to  move  Henry,  whose  policy  had 
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been  to  sustain  the  prelacy  against  their  new  adversaries.  Ec- 
clesiastical jurisdiction  was  kept  in  better  control  than  Ipmierly 
by  the  judges  of  common  law,  who,  ilirough  rather  a  strained, 
construction  of  the  statute  of  przemunirc,  extended  its  penalties 
to  the  spiritual  courts  when  they  transgressed  their  limits/ 
The  privilege  of  clergy  in  criminal  cases  still  remained;  but  it 
was  acknowledged  not  to  comprehend  high  treason.? 

Germany,  as  well  as  England,  was  disappointed  of  her  hopes 
of  genera!  reformation  by  the  Italian  party  at  Constance;  but 
she  did  not  supply  the  want  of  the  council's  decrees  with  suf- 
ficient decision.  A  concordat  with  Martin  V.  left  the  pope  in 
possession  of  too  great  a  part  of  his  recent  usurpations.A  This, 
however,  was  repugnant  to  the  spirit  of  Germany,  which  called 
for  a  more  thorough  reform  with  all  the  national  roughness 
and  honesty.  The  diet  of  Mentz,  during  the  continuance  oE 
the  council  of  Basle,  adopted  all  those  regulations  hostile  to 
the  papal  interests  which  occasioned  the  deadly  quarrel  be- 
tween that  assembly  and  the  court  of  Romc.i  But  the  German 
empire  was  betrayed  by  Frederic  III.,  and  deceived  by  an  ac- 
complished but  profligate  statesman,  his  secretary  -/Eneas  Syl- 
vius. Fresh  concordats,  settled  at  Ascliaffenburg  in  144S, 
nearly  upon  a  footing  of  those  concluded  with  Martin  V.,  sur- 
rendered great  part  of  the  independence  for  which  Germany 
had  contended.  The  pope  retained  his  annates,  or  at  lea.st  a 
sort  of  tax  in  their  place ;  and  instead  of  reserving  benefices 
arbitrarily,  he  obtained  the  positive  right  of  collation  during 
six  alternate  months  of  every  year.  Episcopal  elections  were 
freely  restored  to  the  chapters,  except  in  case  of  translation, 
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when  the  pope  slitl  conlinDctl  to  nominate ;  as  he  did  also  if 
any  person,  canontcally  unfit,  were  presented  to  him  (or  con- 
firmation./ Such  is  the  concordat  o(  AsctiaScnburg,  by  which 
the  Catholic  principalities  of  the  empire  have  always  been  gov- 
erned, though  reluctantly  acquiescing  in  its  disadvantageous 
provisions.  Rome,  for  the  remainder  o(  the  fifteenth  century, 
not  satisfied  with  the  terms  f.he  had  imposed,  is  said  to  have 
continually  encroached  upon  the  right  of  eleclion.^t  But  slic 
purcliased  loo  dearly  her  triumph  over  the  weakness  of  Fred- 
eric 111.,  and  the  Hundred  Grievances  of  Germany,  presented 
to  Adrian  VI.  by  the  diet  of  Nuremberg  in  152a,  manifested 
the  working  of  a  long-treasured  resentment,  that  had  made 
straight  the  path  before  the  Saxon  reformer. 

I  have  already  taken  notice  that  the  Castilian  church  was 
in  the  first  ages  of  that  monarchy  nearly  independent  of  Rome. 
But  after  many  gradual  encroachments  the  code  of  laws  pro- 
mulgated by  Alfonso  X.  had  incorporated  a  great  part  of  the 
decretals,  and  thus  given  the  papal  jurisprudence  an  autliority 
which  it  nowhere  else  possessed  in  national  tribuiials.i  That 
richly  endowed  hierarchy  was  a  tempting  spoil.  The  popes 
fillc«I  up  its  benefices  by  means  of  expeciatives  and  reserves 
with  their  own  Italian  dependents.  We  find  the  cortes  of 
Palencia  in  Ij88  complaining  that  strangers  are  beneficed  in 
Castile,  through  which  the  churches  are  ill  supplied,  and  native 
scholars  cannot  be  pro\*ided,  and  requesting  the  king  to  take 
such  measures  in  relation  to  this  as  the  kings  of  France,  Ara- 
gon,  and  Navarre,  who  da  not  permit  any  but  natives  to  hold 
benefices  in  their  kingdoms.  The  king  answered  to  this  peti- 
tion that  he  would  use  his  endeavors  to  that  end.""  And  this  is 
expressed  with  greater  warmth  by  a  cortes  of  1473,  who  de- 
clare it  to  be  the  custom  of  all  Christian  nations  that  foreigners 
should  not  be  promoted  to  benefices,  urging  the  discourage- 
ment of  native  learning,  the  decay  of  charity,  the  bad  perform- 
ance of  religious  rites,  and  other  evils  arising  from  the  non- 
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residence  of  beneficed  priests,  and  reijucst  the  king  to  notify 
to  the  court  of  Rome  that  no  expcctative  or  provision  in  favor 
of  foreigners  can  be  received  in  future.n  This  petition  seems 
to  have  passed  into  a  law ;  but  I  am  ignorant  o£  the  conse- 
quences. Spain  ccnainly  took  an  active  part  in  restraining  the 
abuses  of  pontifical  authority  at  the  councils  of  Constance  and 
Basle ;  to  which  1  might  add  the  name  of  Trent,  if  that  assembly 
were  not  beyond  my  province. 

France,  dissatisfied  with  the  abortive  termination  of  her  ex- 
ertions during  the  schism,  rejected  the  concordat  offered  by 
Martin  V.,  which  held  out  but  a  promise  of  imperfect  reforma- 
tion.* She  suffered  in  consequence  the  papal  exactions  for 
some  years,  till  the  decrees  of  the  council  of  Basle  prompted 
her  to  more  vigorous  efforts  for  independence,  and  Charles 
VII.  enacted  the  famous  Pragmatic  Sanction  of  Bourges.^ 
This  has  been  deemed  a  sort  of  Magna  Clvaria  of  the  GalUcan 
church;  for  though  the  law  was  speedily  abrogated,  its  prin- 
ple  has  remained  fixed  as  the  basis  of  ecclesiastical  liberties. 
By  the  Pragmatic  Sanction  a  general  council  was  declared 
superior  to  the  pope ;  elections  of  bishops  were  made  free  from 
all  control ;  mandats  or  grants  in  expectancy,  and  reservations 
of  benefices,  were  taken  away ;  first  fruits  were  abolished.  This 
defalcation  of  wealiti,  which  had  now  become  dearer  than 
power,  could  not  be  patiently  bonic  at  Rome.  Pius  II.,  the 
same  ^neas  Sylvius  who  had  sold  himself  to  oppose  the  coun- 
cil of  Basic,  in  whose  service  he  had  been  originally  distin- 
guished, used  every  endeavor  to  procttrc  the  repeal  of  this 
ordinance.  With  Charles  VII.  he  had  no  success ;  but  Louis 
XI.,  partly  out  of  blind  hatred  to  his  father's  memory,  partly 
from  a  delusive  expectation  that  the  pope  would  support  the 
Angevin  faction  in  Naples,  repealed  the  Pragmatic  Sanction.4 
This  may  be  added  to  other  proofs  that  Louis  XL,  even  ac- 
cording to  the  measures  of  worldly  wisdom,  was  not  a  wise 
politician.  His  people  judged  from  better  feelings;  the  par- 
liament of  Paris  constantly  refused  to  enregister  the  revoca- 
tion of  that  favorite  law,  and  it  continued  in  many  respects  to 
be  acted  upon  until  the  rcign  of  Francis  I.'    At  the  States 
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General  of  Tours,  in  1484,  the  inferior  clergy,  seconded  by  the 
two  other  orders,  earnestly  requested  that  the  Pragmatic  Sanc- 
tion might  be  confirmed ;  but  the  prelates  were  timid  or  cor- 
rupt, and  the  regent  Anne  was  unwilling  to  risk  a  quarrel  with 
the  Holy  See.'  This  unsettled  state  continued,  the  Pragmatic 
Sanction  neither  quite  enforced  nor  quite  repealed,  till  Francis 
I.,  having  accommodated  the  differences  of  his  predecessor  with 
Rome,  agreed  upon  a  final  concordat  with  Leo  X.,  the  treaty 
that  subsisted  for  almost  three  centuries  between  tlie  papacy 
and  the  kingdom  of  France.'  Instead  of  capitular  election  or 
papal  provision,  a  new  method  was  devised  for  filling  the  va- 
cancies of  episcopal  sees.  The  king  was  to  nominate  a  fit 
person,  whom  the  pope  was  to  collate.  The  one  obtained  an 
essential  patronage,  the  other  preserved  his  theoretical  suprem- 
acy. Annates  were  restored  to  the  pope ;  a  concession  of  great 
importance.  He  gave  up  his  indefinite  prerogative  of  reserving 
benefices,  and  received  only  a  small  stipulated  patronage.  Thi» 
convention  met  with  strenuous  opposition  in  France;  the  par- 
liament of  Paris  yielded  only  to  force ;  the  university  hardly 
stopped  short  of  sedition ;  the  7xaIou<(  Gallicans  have  ever 
since  deplored  it,  as  a  fatal  wound  to  their  liberties.  There 
is  much  exaggeration  in  this,  as  far  as  the  relation  of  the  Gal- 
ilean church  to  Rome  is  concerned ;  but  the  royal  nomination 
to  bislioprics  impaired  of  course  the  Independence  of  the  hier- 
archy. Whether  this  prerogative  of  the  crown  were  upon  the 
whole  beneficial  to  France,  is  a  problem  thai  I  cannot  affect 
to  solve ;  in  this  country  there  seems  little  doubt  that  capitular 
elections,  which  the  statute  of  Henry  VIII.  has  reduced  to  a 
name,  would  long  since  have  degenerated  into  the  corruption 
of  close  boroughs;  but  the  circumstances  of  the  Gallican  es- 
tablishment may  not  have  been  entirely  similar,  and  the  ques- 
tion opens  a  variety  of  considerations  that  do  not  belong  to  my 
present  subject. 

From  the  principles  established  during  the  schism,  and  in 
the  Pragmatic  Sanction  of  Bourgcs.  arose  the  far-famed  liber- 
ties of  the  Gallican  church,  which  honorably  distinguished  her 
from  other  members  of  the  Roman  communion.  Tliese  have 
been  referred  by  French  writtrs  to  a  much  earlier  era;  but 
except  so  far  as  that  country  participated  in  the  ancient  ecclest- 
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astical  independence  of  all  Europe,  before  the  papal  encroach- 
ments had  subverted  it,  I  do  not  sec  that  they  can  be  properly 
traced  above  the  fifteenth  century.  Nor  had  tlicy  acquired  even 
at  the  expiration  of  that  age  the  precision  and  consistency 
which  was  given  in  later  times  by  the  constant  sjHrit  of  the  par- 
liaments and  universities,  as  well  as  by  the  best  ecclesiastical 
authors,  with  little  assistance  from  the  crown,  which,  except 
in  a  few  periods  of  disagreement  with  Rome,  has  rather  been 
disposed  to  restrain  the  more  zealous  Gallicans.  These  liber- 
ties, therefore,  do  not  strictly  fall  within  my  limits;  and  it  will 
be  siiflficiciit  to  observe  that  they  depended  upon  two  maxims: 
one,  that  the  pope  docs  not  possess  any  direct  or  indirect 
temporal  authority;  the  other,  that  his  spiritual  jurisdiction 
can  only  be  exercised  in  conformity  willi  such  parts  of  the 
Canon  law  as  arc  received  by  the  kingdom  of  France.  Hence 
the  Gallican  church  rejected  a  great  part  of  the  Sext  and  Qem- 
cntincs,  and  paid  little  regard  to  modem  papal  bulls,  which  in 
fact  obtained  validity  only  by  the  king's  approbation." 

The  pontificat  usurpations  which  were  thus  restrained,  af- 
fected, at  least  in  their  direct  operation,  rather  the  church  than 
the  state;  and  temporal  governments  would  only  have  been 
half  emancipated,  if  their  national  hierarchies  had  preserved 
their  enormous  iurisdictior.f  England,  in  this  also,  began  the 
work,  and  had  made  a  considerable  progress,  while  the  mis- 
taken piety  or  policy  of  Louis  IX.  and  his  successors  had  laid 
France  open  to  vast  encroachments.  Tlie  first  method  adopted 
in  order  to  check  them  was  rude  enough ;  by  seiring  the  bish- 
op's effects  when  he  exceeded  his  jurisdiction.!*  This  jtM-i.«Iic- 
tion.  according  to  the  construction  of  churchmen,  became  per- 
petually larger;  even  the  reforming  council  of  Constance  give 
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an  enumeration  of  ecclesiastical  causes  far  beyond  the  limits 
acknowlcdgutl  in  England,  or  perhaps  in  France.'  But  the 
pariiament  of  Paris,  instituted  in  1304,  gradually  established 
a  paraniuuiit  autliorily  over  ecclesiastical  as  well  as  civil  Lri- 
btmals.  Their  progress  was  indeed  very  slow.  At  a  famous 
assembly  in  1329,  before  Philip  of  Valois,  his  advocate-general, 
Peter  dc  Cugnicrcs,  pronounced  a  long  harangue  against  th<! 
excesses  of  spiritual  jurisdiction.  This  is  a  curious  illustration 
of  that  branch  of  legal  and  ecclesiastical  history.  It  was  an- 
swered at  large  by  some  bishops,  and  the  king  did  not  venture 
to  take  any  active  measures  at  that  timcj  Several  regulations 
were,  however,  made  in  the  fourteenth  century,  which  took 
away  the  ecclesiastical  cognizance  of  adultery,  of  the  execution 
of  testaments,  and  ottier  causes  which  had  been  claimed  by 
the  clergy.*  Their  immunity  in  criminal  matters  was  strait- 
ened by  the  introduction  of  privileged  cases,  to  which  it  did 
not  extend  ;  such  as  trea.<!on,  murder,  robbery,  and  other  hein- 
ous offences.o  The  parliament  began  to  exercise  a  judicial 
control  over  epi.scopal  courts.  It  was  not,  however,  till  the 
beginning  of  the  sixteenth  century,  according  to  the  best  writ- 
ers, that  it  devised  its  famous  form  of  procedure,  the  "  appeal 
because  of  abuse."  t  This,  in  the  course  of  time,  and  through 
the  decline  of  ecclesiastical  power,  not  only  proved  an  cflFectnal 
barrier  against  encroachments  of  spiritual  jurisdiction,  but 
drew  back  again  to  the  lay  court  the  greater  part  of  those 
causes  which  by  prescription,  and  indeed  by  law.  had  apper- 
tained to  a  different  cognizance.  Thus  testamentary,  and  even. 
in  a  great  degree,  matrimonial,  causes  were  decided  by  the 
parliament ;  and  in  many  other  matters  that  body,  being  the 
judge  of  its  own  competence,  narrowed,  by  means  of  the  appeal 
because  of  abuse,  tlie  boundaries  of  the  opposite  jurisdiclion.f 
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c  is;  Lctifanl,  Cone  de  Con»Unc«.  I. 
!l-  P-  .1J'-  Or  Mnrra,  1.  Iv.  c.  >$,  giret 
Ui  pkiiiKM  from  one  Uurandiii  about 
Ijo;),  coin[i1iiiniiiH  iIirI  the  lay  judg«a 
iavadod  ccclcauslical  iunidicuoa,  knj 
TFckanlng     ihc     rihca     mibfcct      to     iW 

liittT,  under  which  he  inclodc*  feudal 
and  criminnl  cau«c«  in  •nine  circnm- 
*[Bac«f.  and  bIm  tboic  in  which  the 
Icmporal  judgem  are  In  dautii;  d  i|uld 
ftinbiirumn  inter  judicca  ucculare*  on- 
•tur. 

jVetly.  t.  viij,  p.  «»;  Fleury.  Insti- 
tutiont,  t.  iL  p.  ii;  ITliL  du  Droll  Cc- 
clj*.  t'r&nc,  t.  it.  p.  86. 

•  Vilkret.  t.  »i.  p.  lii 

B  Pltvty,  InnltittiOfl*  Ml  Droit,  i.  ii. 


C.  1^  In  the  l.imouii  can  nf  Balue.  a 
iibop  and  cardinal,  whom  I.C'Uii  XI. 
ilrtmrd  In  a  ir^naonntilr  Iniriauc.  it 
wai  CQBCended  b;r  Ihe  kins  ihai  he  had 
a  flghl  1(1  (luniiih  him  capitally.  T>ii 
Cloa.  Vie  d*  I,Qui»  XI.  t.  i,  p.  433;  Oar- 
nicf,  Him,  ■Ir  rram-f,  r.  «v(l.  p.  jjoi 
Baltw  iira>  confined  for  nunr  yeiTi  m  A 
•malll  irim  rjiyr.  wtiich  lill  laieljr  rsa 
thown  in  the  caitle  of  LocheiL 

t  Paiiiiiicr,  I.  ill.  c.  J);  Iliti,  dii  Droit 
EccUfi.  Francoi*.  t.  11.  p.  119;  Fltiirj. 
InMltiiiiont  au  Drijit  Eccl^.  Fran^ot*, 
I.  ii.  p.  xii;  De  Marca,  Of  Conc^danli* 
Sacerdoiil  M  Imperii,  1.  iv.  c.  19.  The 
laAt  author  •ecnii  to  carry  it  ratbcr 
higher. 
e  Fleury,  latlitntioR*.  t.  il  p.  41,  fta 
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This  remedial  process  appears  to  have  been  more  extensively 
applied  than  our  English  writ  of  prohibition.  The  latter  merely 
restrains  the  interference  of  the  ecclesiastical  courts  in  matters 
which  the  law  has  not  committed  to  them.  But  the  parlia- 
ment uf  i^aris  considered  itself,  I  apprehend,  as  conservator 
of  the  liberties  and  discipline  of  the  Gallican  church;  and 
interposed  the  appeal  because  of  abuse,  whenever  the  spiritual 
court,  even  in  its  proper  province,  transgressed  the  canonical 
rules  by  which  it  ought  to  be  governed.^ 

While  the  bishops  of  Rome  were  losing  their  general  in- 
fluence over  Europe,  they  did  cot  gain  more  estimation  in 
Italy.  It  is  indeed  a  problem  of  some  difficulty,  whetlier  tliey 
derived  any  substantial  advantage  from  their  temporal  princi- 
pality. For  the  last  three  centuries  it  has  certainly  been  con- 
ducive to  tlie  maintenance  of  their  spiritual  supremacy,  which, 
in  tlie  complicated  relations  of  policy,  miglit  have  been  endan- 
gered by  their  becoming  the  subjects  of  any  particular  sover- 
eign. But  I  doubt  whether  their  real  authority  over  Christen- 
dom in  the  middle  ages  was  not  better  preserved  by  a  state  of 
nominal  dependence  upon  the  empire,  without  much  effective 
control  on  one  side,  or  many  temptations  to  worldly  ambition 
on  the  other.  Tlial  covetousness  of  temporal  sway  which,  hav- 
ing long  prompted  their  measures  of  usurpation  and  forgery, 
seemed,  from  the  time  of  Innocent  III.  and  Nicholas  III.,  to 
reap  its  gratification,  impaired  the  more  essential  parts  of  the 
papal  authority.  In  the  fourteenth  and  fifteenth  centuries  the 
popes  degraded  their  character  by  too  much  anxiety  about  the 
politics  of  Italy,  The  veil  woven  by  religious  awe  was  rent 
asunder,  and  the  features  of  ordinary  ambition  appeared  with- 
out disguise.  For  it  was  no  longer  that  magnificent  and  orig- 
inal system  of  spiritual  power  which  made  Gregory  VII.,  even 
in  exile,  a  rival  of  the  emperor,  which  held  forth  redress  where 
the  law  could  not  protect,  and  punishment  where  it  could  not 
chastise,  which  fell  in  sometimes  with  superstitious  feeling,  and 
sometimes  with  political  interest.  Many  might  believe  that 
the  pope  could  depose  a  schismatic  prince,  who  were  disgusted 
at  his  attacking  an  unoffending  neighbor.  As  the  cupidity 
of  the  clergy  in  regard  to  worldly  estate  had  lowered  their 
character  everywhere,  so  the  similar  conduct  of  their  head 
imdermjned  the  respect  felt  for  him  in  Italy.    The  censures 


4tit  M«rca,  pe  Concordsnili.  t.  iv.  c 
g;  Fleurjf,  t.  ii,  fi.  at-  In  Spain,  cvrti 
BOW.  Mr*  De  Mam.  biiliop*  or  eterk* 
DM  obe^iDg  Toyii  mtndalci  Ibut  inhibit 


the  exceitea  «(  cvi:le«i«K(kal  courta 
ere  rx(irllr<l  frum  Itic  Itinadam  and  de- 
prived ol  the  riBliii  ol  dduicoablp. 
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of  ihe  church,  those  excotnmuoications  and  interdicts  which 
bad  made  Europe  tremble,  became  gradually  despicable  as  wdL 
as  odious  when  tiiey  were  lavished  in  every  squabble  for  teiri- 
lory  which  the  pope  was  pleased  to  make  his  own.'  Even  the 
crusades,  which  had  already  been  tried  against  the  heretics  of 
Languedoc,  were  now  preached  against  all  who  espoused  a 
different  i»arty  from  the  Roman  see  in  the  quarrels  of  Italy. 
Such  were  iliose  directed  at  Frederick  il.,  at  Manfred,  and  at 
Matteo  Visconti,  accompanied  by  the  usual  briber}*,  indul- 
gences, and  remission  of  sins.  The  papal  interdicts  of  (he  four- 
teenth centur>-  wore  a  dif?crcnt  complexion  from  those  of  for- 
mer times.  Though  tremendous  to  the  imagination,  they  had 
hitlierto  been  confined  to  spiritual  effects,  or  to  such  as  were 
connected  with  religion,  as  the  prohibition  of  marriage  and 
sepulture.  But  Clement  V.,  on  account  of  an  attack  made 
by  the  Venetians  upon  Ferrara  in  1309,  proclaimed  the  whole 
people  infamous,  and  incapable  for  three  generations  of  any 
office,  their  goods,  in  every  pan  of  the  world,  subject  to  con- 
liscation,  and  every  Venetian,  wherever  he  might  be  found, 
liable  to  be  reduced  into  slavery.'  A  bull  in  the  same  terms 
was  published  by  Gregory  XI.  in  1376  against  the  Florentines. 
From  the  termination  of  the  schism,  as  the  popes  fotmd  their 
ambition  thwarted  beyond  the  Alps,  it  was  diverted  more  and 
more  towards  schemes  of  temporal  sovereignty.  In  these  we 
do  not  perceive  that  consistent  policy  which  remarkably  act- 
uated their  conduct  as  supreme  heads  of  the  church.  Men 
generally  advanced  in  years,  and  born  of  noble  Italian  fam- 
ilies, made  the  papacy  subservient  to  the  elevation  of  their 
kindred,  or  to  the  interests  of  a  local  faction.  For  such  ends 
they  mingled  in  the  dark  conspiracies  of  thai  bad  age,  dis- 
tinguished only  by  the  more  scandalous  turpitude  of  their  vices 
from  the  petty  tyrants  and  intriguers  with  whom  they  were 
engaged.  In  the  latter  part  of  lliu  fifteenth  century,  when  all 
favorable  prejudices  were  worn  away,  those  who  occupied  the 
most  conspicuous  station  in  Europe  disgraced  their  name  by 
more  notorious  profligacy  than  could  be  paralleled  in  the  dark- 
est age  that  had  preceded ;  and  at  the  moment  beyond  which 
this  work  is  not  carried,  the  invasion  of  Italy  hy  Charles  VIII., 


tin  liva  Pl*>  wai  put  under  »n  Inter- 
Airt  for  haviftB  cooterrcd  the  atciilorT 
on  itiv  Coiinl  n|  MonlvlaUra;  anrf  he 
wn*  DdUrtd.  on  piin  ol  «xco mm uni ca- 
tion. lc>  lajr  aown  (he  (tovcmmcnt  wilh* 
in  a  monin.  MuMtori  a-d  ann.  A  ciiri- 
oiu  Myl«  ior  die  pop*  to  odopi  Unvarda 


a  freo  dcyl  Six  year*  before  the  Vcnc> 
llan*  had  been  ini^rdieied  b<cau*<  ihey 
wouli)  no*  allow  Ibcir  xiilleT*  lo  b<r  nitn 
by  ihe  Kins  cil  Naplci.  But  it  wouM 
ht  almuBt  cndkn  lu  HMMe  nvrry  in- 
fiance. 
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I  must  leave  the  pontifical  throne  in  the  possession  of  Alex- 
ander VI. 

It  has  been  my  object  in  the  present  chapter  to  bring  within 
the  compass  of  a  few  hours'  perusal  the  substance  of  a  great 
and  interesting  branch  of  history;  not  certainly  with  such 
extensive  reach  of  learning  as  the  subject  might  require, 
but  from  sources  of  unciuestJoned  crediljihly.  Unconscious 
of  any  partiaHtics  that  could  give  an  oblique  bias  to  my  mind, 
I  have  not  been  very  solicitous  to  avoid  offence  where  offence 
is  so  easily  taken.  Yet  there  is  one  misinterpretation  of  my 
meaning  which  I  would  gladly  obviate.  1  have  not  designed, 
in  exhibiting  without  disguise  the  usurpations  of  Rome  during 
the  middle  ages,  to  furnish  niaterials  for  unjust  prejudice  or 
unfounded  distrust.  It  is  an  advantageous  circumstance  for 
tlie  philosophical  inquirer  into  the  history  of  ecclesiastical  do- 
minion, that,  as  it  spreads  itself  over  the  vast  extent  of  fifteen 
centuries,  tlic  dependence  of  events  upon  general  causes,  rather 
than  on  transitory  combinations  or  the  character  of  individuals, 
is  made  more  evident,  and  the  future  more  probably  foretold 
from  a  consideration  of  the  past,  than  wc  are  apt  to  find  in 
political  history.  Five  centuries  have  now  elapsed,  during 
every  one  of  which  the  authority  of  the  Roman  sec  has  succes- 
sively declined.  Slowly  and  .silcntty  receding  from  their  claims 
to  temporal  power,  the  pomiflfs  hardly  protect  their  dilapidated 
citadel  from  the  revolutionary  concussions  of  modern  times, 
the  rapacity  of  governments,  and  the  growing  aversencss  to 
ecclesiastical  iiUlueuce.  Bui  if,  thus  bearded  by  uiitnannerly 
and  threatening  innovation,  they  should  occasionally  forget 
that  cautious  policy  which  necessity  has  prescribed,  if  they 
should  attempt  (an  unavailing  expedient !)  to  revive  institu- 
tions which  can  be  no  longer  operative,  or  principles  that  have 
died  away,  their  defensive  efforts  will  not  be  unnatural,  nor 
ought  to  excite  cither  indignation  or  alarm.  A  calm,  compre- 
hensive study  of  ecclesiastical  historj',  not  in  such  scraps  and 
fragments  as  the  ordinary  partisans  of  our  ephemeral  literature 
obtrude  upon  us,  is  perhaps  the  best  antidote  to  extravagant 
apprehensions.  Those  who  know  what  Rome  has  once  been 
arc  best  able  to  appreciate  what  she  is;  those  who  have  seen 
Uie  thunderbolt  in  the  hands  of  the  Gregories  and  the  Inno- 
cents will  hardly  be  intimidated  at  the  sallies  of  decrepitude, 
the  impotent  dart  of  Priam  amidst  the  crackling  ruins  of  Troy.K 
f  It  U  &c«ia  10  be  ttmcmbcred  ttut  ItiU  pancnph  m>  wrin<a  In  iSifc 
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NOTES  TO  BOOK  VIL 

(PARTS  I.  AND  It) 

Note  L 

^■H  wmA  n  Rcofdcd  ia  tvo  darttn  durenns  BuCcnilv  irofli  cka 
otiKr:  uc  first  tnoBcribnl  in  Innlfas's  Hntocy  of  CnjUad.  and  dated 
at  Wtacfacsto-  on  the  Noacs  aTKonrcaiber.  853;  the  tccoeA  extant  in 
two  cbanslahes.  and  bearing  datt  at  WOtoo.  April  23,  ^4.    This  is 

miricH  by  Mr.  K<nbl«  as  spurious  (Codrx  Ang.-Sax.  DtpIonL.  ti. 
5£);  and  the  aatbontj  of  InKtilfuf  i«  nnt  sufficient  to  tnpport  the  6nt. 
Tbc  (act.  bowrver.  that  EthdwuU  made  wsM  great  and  geoeral  dona- 
tkw  to  Ae  church  rtm  on  the  anthorily  of  Auer.  whom  later  -wriTcrs 
haw  principally  copied.  His  «rord&  are,—"  F.odrm  qtioque  anno  lS^5l 
Addwotfidas  vcnetabilis.  rex  Ocodeotaliiun  Saxunum.  dccimain  totins 
refni  sui  partem  ah  omni  rc^li  senritio  et  thbuto  liberax-it.  ct  in  seta- 
pitcmo  gra£o  in  cniec  Cfaristi,  pro  redemptione  aninur  «nz  ct  anteces- 
aonim  suonun.  Uni  ct  Tritto  Deo  iminouiviL''  (Gale.  XV.  Script,  iii. 

U  is  realljr  difficult  to  infer  aortbtog  from  sach  a  pa&sage:  but  what- 
ever tbe  writer  may  have  meant,  or  whatever  truth  there  may  be  in  bis 
story,  it  seems  impossible  to  strain  his  words  into  a  grant  of  tithes. 
Tbe  chaner  in  la^ulfus  ratber  leads  10  suppose,  but  that  in  tbe  Codex 
Diplomatims  deastvely  proves,  that  the  anm  conveyed  a  tenth  part  of 
the  land,  and  not  of  its  produce.  Sir  F.  Palgravc,  by  quoting  only  tbe 
latter  chaner,  renders  Sclden's  Hypothesis,  that  tbc  gencru  right  to 
litbci  dates  from  this  concession  of  Ethetwolf,  even  more  nntcnaUe 
than  it  is.  Certainly  the  charter  copied  by  Ingulfus.  which  Sir  F.  Pal- 
gravc passes  in  silence,  docs  grant  "  decimam  partem  bonorum;  "  that 
u,  I  presame,  of  chattels,  which,  as  far  as  it  goes,  implies  a  tithe;  while 
the  words  apfdlcaUe  to  land  arc  so  obscure  and  amtarently  corrupt 
that  Sclden  might  be  warranted  in  giving  ihem  the  like  construction. 
Both  charters  probably  arc  spurious:  but  there  may  have  been  an  ex- 
tensive grant  to  the  church,  not  only  of  immunity  from  tbc  trinMh 
nrctttUas,  which  they  express,  but  of  actual  po.ssessions.  Since,  how- 
ever, it  must  have  been  impracticable  to  endow  the  church  with  a  tenth 
part  of  appropriated  lands,  it  might  possibly  be  conjectured  tliat  she 
took  a  tenth  part  of  the  produce,  either  as  a  composition,  or  until  means 
shoold  be  found  of  putting  her  in  possession  of  the  soil.  And  although, 
accordbt^  to  the  notions  of  those  times,  the  actual  property  might  be 
more  desirable,  it  is  plain  to  us  that  a  tithe  of  the  produce  was  of  much 
greater  value  than  the  same  proportion  of  the  land  itself. 


NOTS  IL 

Two  living  writers  of  tbe  Roman  Catholic  communion.  Dr.  Mtlner. 
in  his  HiMory  of  Winchester,  and  Dr.  Lingard,  in  his  Antiquities  of 
the  Anglo-Saxon  Church,  contend  that  Elgiva.  whom  some  Protestant 
historians  are  willing  to  represent  as  the  queen  of  Edwy,  was  but  his 
mistress;  and  seem  inclined  to  justify  the  conduct  of  Odo  and  Dunsian 
towards  this  unfortunate  couple.  They  are  unquestionably  so  far  right, 
that  few,  if  any,  of  those  writers  who  have  been  quoted  as  authorities  in 
respect  of  this  story  speak  of  the  lady  as  a  queen  or  lawful  wife.  I  must 
tberaore  sboogly  reprobate  the  conduct  of  Dr.  Henry,  who,  calling 
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ElnTa  queen,  and  ssserting  that  she  was  married,  refers,  at  the  bottom 
of  nis  page.  10  William  of  Malmcsbury  and  other  «Srnnicicrs,  who  give 
a  totally  uppo&itc  accouol;  especially  as  he  docs  nol  intimate,  hy  .1  single 
expression,  that  the  nature  of  tier  connccuon  with  the  kini::  was  equivu- 
cal.  Sucli  a  practice,  when  it  proceeds,  as  I  fear  it  did  in  this  instance, 
not  from  oversight,  but  Etom  prejudice,  in  a  glaring  violation  uf  histor- 
ical integrity,  and  tends  to  render  the  use  o(  references,  that  great  im- 
provement of  modern  history,  a  sort  of  fraud  upon  the  reader.  The 
subject,  since  the  hrst  publication  of  these  votumes,  has  been  discussed 
by  Dr.  Lingard  in  his  hi.stories  both  of  England  and  of  the  Anglo-Saxon 
Church,  by  the  Edinburgh  reviewer  o(  that  history,  vol.  xlii.  (Mr. 
Allen),  and  by  other  late  writers.  Mr.  Allen  has  also  given  a  short  dis- 
serlaiion  on  the  subject,  in  the  second  edition  of  his  Inquiry  into  ihc 
Koynt  Prerogative,  prjsthumously  published.  It  must  ever  be  impos- 
sible. unles^  unknown  documents  are  brought  lo  light,  to  clear  up  all  the 
(act.s  nf  this  litigated  story.  But  though  some  Protestant  writers,  as  I 
have  said,  in  matnlaining  the  mntriniDnial  conncclion  of  Edwy  and 
Elgiva,  quote  authorities  Mho  give  a  different  color  to  it,  ibere  h  a  pre- 
sumption of  the  marriage  from  a  passage  of  the  Saxon  Chronicle.  A.D. 
958  (wanting  in  Citbson's  edition,  but  di^covt-red  by  Mr.  Turner,  and 
now  re.itored  to  its  place  by  Mr.  Petrie),  which  distinctly  says  that 
Arch)>ishop  Odo  .separated  Kdwy  the  king  and  Rlgiva  because  they 
were  100  nearly  related.  It  is  therefore  highly  probable  that  she  was 
queen,  though  Dr.  Lingard  ■.ccms  to  hesitate.  This  passage  was  written 
as  early  aa  any  other  which  wc  h.ivc  on  the  subject,  and  in  a  more  placid 
and  iTulhful  lone. 

The  royalty,  however,  of  Elgiva  will  be  oat  of  all  possible  doubt,  if 
we  can  depend  on  a  document,  being  a  reference  tn  a  charter,  in  the 
Cotton  library  (Claudius,  B.  vi.),  wherein  she  appears  as  a  witness. 
Turner  says  of  this — "  Had  the  charter  even  been  forged,  the  monks 
would  have  taken  care  that  llic  names  appended  were  correct."  This 
Dr.  Lingard  inexcusably  calls  "confessing  that  the  instrument  is  of 
very  doubtful  authenticity." 

The  Edinburgh  reviewer,  who  had  seen  the  manuscript,  believes  it 
genuine,  and  K'*e*  an  account  of  it.  Mr.  Kcrablc  has  printed  it  without 
mark  of  spuriousne^s.  (Cod.  Diplom.,  vol.  v.  p.  378.)  In  this  document 
we  have  the  names  of  .^Hgifu.  the  king's  wife,  and  of  ^thclgifu,  the 
king's  wife's  mother.  The  signatures  arc  merely  recited,  so  that  the 
document  itself  cannot  be  properly  styled  a  charter:  but  we  arc  only 
concerned  with  the  to^ti^Jony  it  bears  to  the  existence  of  the  Queen 
Elgiva  and  her  mother. 

If  this  charter,  thus  recited,  is  established,  wc  advance  a  step,  so  as  to 
prove  the  existence  of  a  mother  and  daughter,  bearing  nearly  the  same 
names,  and  such  names  as  apparently  imply  royal  blood,  the  latter  being 
married  to  Edwy,  This  would  tend  to  corroborate  the  coronation  story, 
divesting  il  of  the  gross  exaggerations  of  the  monkish  biographers  and 
their  followers,  h  might  be  supposed  that  the  young  king,  little  more 
than  a  boy.  retired  from  the  drunken  revelry  of  his  couniers  to  converse, 
and  pcrhap*  rmnp,  with  his  cousin  and  her  mother;  th.it  Dunstan  au- 
daciously broke  in  upon  hiin.  and  forced  htm  back  lo  the  banquet;  that 
both  he  and  the  ladies  relented  this  insolence  as  it  deserved,  and  drove 
the  monk  into  exile:   and  that  the  marriage  took  place. 

It  is  more  difficult  to  deal  with  the  story  originally  related  by  the 
biographer  of  Odo.  that  after  his  marriage  Edwy  carried  off  a  woman 
with  wnom  he  lived,  and  whom  Odo  seized  and  sent  out  of  the  kingdom. 
This  lady  is  called  by  I^dmer  una  de  prxscrijjtis  niulicribus;  wnence 
Dr.  Lingard  asiumcs  her  to  have  been  Elhelgiva.  the  queen's  mntlicr. 
This  was  in  bis  History  of  England  (i-  517):  but  in  the  second  edi- 
tion of  the  Aniiquilies  o£  the  Anglo-Saxon  Church  he  is  fai  lew  con- 
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fidcnt  than  cither  in  the  fir«  edition  of  that  wotV  or  in  hi^  history.  In 
fact,  he  plainly  confcttcs  that  nothing  can  be  clrarly  nude  uut  iKygnd 
the  circun»tsncc8  of  the  curunaiion. 

Although  the  writers  before  ihe  conquest  do  not  bear  wtlneu  to  tltt 
crucltie>  exercitcii  on  some  -urunian  connected  wiih  ihe  kinif,  cither  u 
qnccn  or  miureti,  at  Gloucester,  yet  the  aubkcqucut  authorities  of  Ead- 
incr.  0«bem.  and  Malme^bury  may  lead  n^  to  bcUeve  that  theK  wsg 
truth  in  the  main  facts,  ihouuh  wc  cannot  be  certain  thai  the  iKfton 
fo  treated  was  the  Queen  Eleiva.  If  indeed  their  accountj  are  scmrate, 
it  »ccn)fi  al  (ir»l  that  they  do  not  agree  with  their  prrdvcetsors;  for 
they  represent  the  lady  as  being  in  tlic  kinu't  company  up  to  his  fligbt 
from  the  tn^urgentt:— "  Regem  cum  adultera  lugitantrm  persequt  oon 
deiiituni  "  But  thoujjh  wc  read  in  the  Saxon  Chronicle  that  Ddo  di> 
vorccd  Edwy  and  Eticiva,  we  are  not  >urc  that  they  submitted  to  the 
sentence  It  if.  therefore  potublc  that  she  was  with  him  in  this  disas- 
trous flight,  and,  having  fallen  into  the  hands  of  the  pursuers,  was  put 
lo  death  at  Ciluucc»UT.  True  it  is  that  her  proximity  of  blood  to  the 
king  would  nnt  warrant  Osbern  to  call  her  aduUero;  but  bad  names 
cost  nothing.  Maiiiie»hury'»  words  look  more  like  it,  if  we  mi^ht  supply 
someihinB,  "  proximi  coguatam  invadens  uxorem  {cujutdam?)  eias 
forma  depcribat;  "  but  as  they  stand  in  his  text,  they  defy  my  scanty 
knowledge  of  the  Latin  lungue.  On  the  whole,  however,  no  reliance 
is  to  be  placed  un  very  paskionaie  and  late  authorities.  What  is  mani- 
fest alone  is.  thttt  a  yoiin^  king  was  pertecuied  and  dethroned  by  the 
insolence  of  monkery  exciting  a  supcr&Ulious  people  against  him. 


Not*  III. 

I  am  induced,  by  further  study,  to  modify  what  is  said  in  the  text  «ritb 
respect  lo  (he  well-known  pa.s»gcs  in  Irenxiu  and  Cyprian.  The 
former  assigns,  indeed,  a  considerable  weight  to  the  Church  of  Rorae. 
simply  as  testimony  to  apostolical  icacliing;  but  this  is  plainly  not  lim- 
ited lo  the  bishop  of  that  cily,  not  is  he  personally  mentioned.  It  is 
therefore  an  argument,  and  no  slight  one,  against  the  pretended  su- 
premacy rather  than  the  contrary. 

The  authority  of  Cyprian  is  not.  perhaps,  much  more  to  the  purpose. 
For  the  only  words  in  nis  treatise  De  Unilale  Ecdesix  which  assert  any 
authority  in  the  chair  of  Sl  Peter,  or  indeed  connect  Rome  with  Peter 
at  all,  are  interpolations,  not  found  in  the  best  manii«cri|iis  or  in  the 
oldest  editions.  They  are  printed  within  brackets  in  the  best  modern 
onea  (See  James  on  Corruptions  of  Scripture  in  the  Church  of  Rome, 
i6ix>  True  it  is,  however,  that,  in  his  kpistlc  to  Cornelius  Bishop  of 
Rome,  Cyprian  speaks  of  "  Petri  calbedram,  at(|ue  ecclcsiam  prin- 
cipalem  undc  nnilas  saccrdoialis  cxorta  est"  (EpisL  lix.  in  edit.  Lip. 
I8j8;  Iv.  in  Baliue  and  others.)  And  in  another  he  exhorts  Stephen, 
successor  of  CurneliuK.  to  write  a  letter  to  the  Bishops  of  Gaul,  that 
they  should  depose  Marcian  o(  Aries  tor  adhering  to  Ihe  Novatian 
heresy.  (Epist.  txviii.  or  Ixvii.)  This  is  said  to  be  found  in  very  few 
manufcripts.  Vet  it  seems  too  long,  and  not  sufiicicntly  to  the  par- 
pose,  for  a  popish  forgery.  All  bishops  of  the  Catholic  church  assumed 
a  right  of  inicricrcnce  with  each  other  by  admonition;  and  it  is  not 
entirely  clear  from  the  lanauaKC  that  Cyprian  meant  anything  more 
aulhoritaiive:  though  I  incline,  on  the  whole,  to  believe  that,  when  on 
good  tcrmi  with  the  see  of  Rome,  he  recogniicd  in  her  a  kind  of  prim- 
■cy  derived  from  thai  of  St.  Peter. 

The  case,  iKvcriheless,  became  ver>-  different  when  she  was  no  longer 
of  bis  mind.  In  a  nice  question  which  arose,  during  the  pontificate  c^ 
this  very  Stephen,  as  to  the  rebaplism  of  those  tu  whom  the  rite  had 
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been  administered  by  heretics,  the  Bishop  of  Rome  took  the  negative 
side;  wlnlc  Cyprian,  wilh  the  utmost  vchcmencf,  maintained  the  con- 
trary. Then  wt  find  no  more  honeyed  phrases  ahoul  Ihe  principal 
church  and  the  succession  lo  Peter,  bui  a  vtry  diffcreni  style:  "  Cur  in 
tamum  Stcphani,  fratris  nostri,  obstinatio  dura  prorupii?"  (F.pist. 
Ixxiv.)  And  a  correspondent  of  Cyprian,  doubtless  a  bishop,  FJrmii- 
ianus  by  name,  uses  more  violent  language: — "  Audacia  ei  insolentia 
ejus—npcrta  ct  manifosta  Stephani  stultitia — de  ejiiscopatus  sui  loco 
Rloriatur,  et  se  juccessionem  I'ctri  tcnere  contendit."  (Episl.  Ixxv.) 
Cyprian  proceeded  to  summon  a  council  of  ihc  African  bishops,  who 
met,  seventy-eight  in  number,  at  Carthage.  They  all  agreed  to  con- 
demn heretical  baptism  as  absolutely  invalid,  Cyprian  addressed  thein, 
re<iucsling  that  they  would  use  full  liberty,  not  without  a  manifest  re- 
flection on  the  pretensions  of  Rome: — "  Ncque  cnim  quisquam  nostrum 
episcopum  se  esse  episcoporuia  constituit.  aiit  tyrannico  tcrrore  ad 
obscqucndi  ncccssitatcm  collegas  suus  adigit.  quando  habcat  omnia 
episcopus  pro  licentia  libcrtaiis  ct  potcstalis  sua;  arbitrium  proprium. 
tamquc  iudicari  ab  alio  non  possil,  quam  ncc  ipse  potest  altcriim 
judicare. '  Wc  have  here  an  allusion  lo  what  Tcrtulltan  bad  called 
kerremda  vex,  "  cpiscoptis  cpiscoponim;  "  manifestly  intimating  that 
the  see  of  Rome  had  begun  to  assert  a  superiority  and  riglit  of  control, 
by  the  beginning  of  the  third  century,  but  at  the  same  time  that  it  was 
not  generally  endured.  Probably  the  notion  of  their  superior  authority, 
as  witnesses  of  the  faith,  grew  tip  in  the  Church  of  Rome  very  earljr; 
and  when  Victor,  towards  the  end  of  the  second  century,  excommum- 
catcd  the  churches  of  Asia  for  a  difference  as  to  the  time  of  keeping 
Easter,  we  see  Ihe  germination  of  that  usurpation,  that  tyranny,  ihaC 
nn charitableness,  which  reached  it»  culminating  point  in  the  ccnue  of 
the  mcdixval  period. 
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FART  I. 

Tfac  Anglo-Saxoa  Constitution— Skelcli  of  Anglo-Saxon  Hislor)' — 
Succession  to  ctic  Crown — Orders  o{  Men — Thames  and  Ceorls — 
Witcnajtemot— Judicial  System — Division  inio  Hundreds — County 
Court — Trial  by  Jury^Ils  Antiquity  Investigated — Law  of  Fiank- 
PlcdKc— lis  Several  Staiics— Question  of  Feudal  Tenures  before  the 
Conquest 

No  unbiassed  observer,  who  derives  pleasure  from  the  wel- 
fare of  his  species,  can  fail  to  consider  the  long  and  uninter- 
ruptedly increasing  prosperity  of  England  as  the  most  beau- 
tiful plienoiticnon  in  llie  history  of  mankind.  Climates  more 
propitious  may  impart  mure  largely  the  mere  cnjuymcnts  of 
existence;  but  in  no  other  region  have  the  benefits  that  polit- 
ical institutions  can  confer  been  diffused  over  so  extended 
a  population :  nor  have  any  people  so  well  reconciled  the  dis- 
cordant elements  of  wealth,  order,  and  liberty.  These  advan- 
tages arc  surely  not  owing  tu  Che  soil  of  this  island,  nor  to  the 
latitude  in  which  It  is  placed,  but  to  the  spirit  of  its  laws,  from 
which,  through  various  means,  the  characteristic  independence 
and  industriousness  of  our  nation  have  been  derived.  The  con- 
stitution, therefore,  of  England  must  be  to  inquisitive  men  of 
all  countries,  far  more  to  ourselves,  an  object  of  superior  in- 
terest ;  distinguished  especially,  as  it  is,  from  all  free  govern- 
ments of  powerful  nations  which  history  has  recorded,  by  its 
manifesting,  after  the  lapse  of  several  centuries,  not  merely  no 
symptom  of  irretrievable  decay,  but  a  more  expansive  energy. 
Comparing  long  periods  of  time,  it  may  be  justly  asserted  that 
the  administration  of  government  has  progressively  become 
more  e<)ui(able,  and  the  privileges  of  the  subject  more  secure; 
and,  thotigh  it  would  be  both  presumptuous  and  unwise  to 
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express  an  unlimited  con6dence  as  to  the  durability  of  liberties 
whicli  uwc  tlicir  greatest  security  to  the  constant  suspicion  of 
the  people,  yet,  if  wc  calmly  reflect  on  tlie  present  aspect  of 
this  country,  it  wi!l  prolxibly  appear  that  whatever  perils  may 
threaten  our  constitution  are  rather  from  circumstances  alto- 
gether unconnected  with  it  than  from  any  intrinsic  defects  ot 
its  own.  It  will  be  the  object  of  the  ensuing  chapter  to  trace 
the  gradual  fomiation  of  this  system  of  government.  Sucli  an 
investigation,  mipartially  conducted,  will  detect  errors  diamet- 
rically opposite ;  tho»e  intended  to  impose  on  the  populace, 
which,  on  account  of  their  palpable  absurdity  and  the  ill  faith 
with  which  they  are  usually  proposed,  I  have  seldom  thought 
it  worth  while  directly  to  repel ;  and  those  which  better  in- 
formed persons  are  apt  to  entertain,  caught  from  transient  read- 
ing and  the  misrepresentations  of  late  historians,  but  easily 
refuted  by  the  genuine  testimony  of  ancient  times. 

The  seven  very  unequal  kingdoms  of  the  Saxon  Heptarchy, 
formed  successively  out  of  the  countries  wrested  from  the  Brit- 
ons, were  originally  independent  of  each  other.  Several  times, 
however,  a  powerful  sovereign  acquired  a  preponderating  in- 
fluence over  bis  neighbors,  marked  perhaps  by  the  payment  of 
tribute.  Seven  are  enumerated  by  Bcde  as  having  thus  reigned 
over  the  whole  of  liritain ;  an  expression  which  must  be  very 
loosely  interpreted."  Three  kingdoms  became  at  length  pre- 
dominant— those  ol  Wessex,  Mercia,  and  Nortlmmberland. 
The  first  rendered  tributary  the  small  citatcs  of  the  Southeast, 
and  the  second  that  of  the  Eastern  Angles.  But  Egbert  King 
of  Wessex  not  only  incorporated  with  his  own  monarchy  the 
dependent  kingdoms  of  Kent  and  Essex,  but  obtained  an  ac- 
knowledgment of  his  superiority  from  Mercia  and  Northum- 
berland ;  the  latter  of  whicli,  though  the  most  extensive  of  any 
Anglo-Saxon  state,  was  too  much  weakened  by  its  tiiternal  di- 
visions to  offer  any  resistance.^  Still,  however,  the  kingdoms 
of  Mercia,  East  AngHa,  and  Northumberland  remained  under 
their  ancient  line  of  sovereigns;  nor  did  either  Egbert  or  his 
five  immediate  successors  assume  the  title  of  any  other  crown 
than  Wessex.f 

The  destruction  of  those  minor  states  was  reserved  for  a 
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different  enemy.  About  the  cnJ  of  the  eighth  century  tlie 
northern  pirates  began  to  ravage  the  coast  of  England.  Scan- 
dinavia exhibited  in  that  age  a  ver>'  singular  condition  of  so- 
ciety. Her  population,  continually  redundant  in  those  barren 
regions  which  gave  it  birth,  was  cast  out  in  searcli  of  plunder 
upon  the  ocean.  Those  who  loved  riot  rather  than  famine 
embarked  in  large  armaments  under  chiefs  of  legitimate  au- 
thority as  well  as  approved  valor.  Such  were  the  sea-kings, 
renowned  in  the  stories  o(  the  North :  the  younger  branches, 
commonly,  of  royal  families,  who  inherited,  as  it  were,  the  sea 
for  their  patrimony.  Without  any  territory  but  on  the  bosom 
of  the  waves,  without  any  dwelling  but  their  ships,  these  prince- 
ly pirates  were  obeyed  by  numerous  subjects,  and  intimidated 
mighty  nations.''  Their  invasions  of  England  became  con- 
tinually more  formidable;  and,  as  their  confidence  increased, 
they  began  first  to  winter,  and  ultimately  to  form  permanent 
settlements  in  the  country.  By  their  command  of  the  sea,  it 
was  easy  for  them  to  harass  every  part  of  an  island  presenting 
such  an  extent  of  coast  as  Britain ;  the  Saxons,  after  a  brave 
resistance,  gradually  gave  way.  and  were  on  the  brink  of  the 
same  servitude  or  extermination  xvhich  their  own  arms  had 
already  brought  upon  the  ancient  possessors. 

From  this  imminent  peril,  after  the  three  dependent  king- 
doms, Mercia,  Northumberland,  and  East  Anglia,  had  been 
overwhelmed,  it  was  the  glory  of  Alfred  to  rescue  the  Anglo- 
Saxon  monarchy.  Nothing  less  than  the  appearance  of  a  hero 
so  undcsponding,  so  enterprising,  and  so  just,  could  have  pre- 
vented the  entire  conquest  of  England.  Yet  he  never  subdued 
the  Danes,  nor  became  master  of  the  whole  kingdom.  The 
Thames,  the  Lea,  the  Ousc.  and  the  Roman  road  called  Watling 
Street,  dctennined  the  limits  of  Alfred's  dominion.'  To  the 
northeast  of  this  boundary  were  spread  the  invaders,  still  de- 
nominated the  armies  of  E^st  Anglia  and  Northumberland;^ 
a  name  terribly  expressive  of  foreign  conquerors,  who  retained 
their  warlike  confederacy,  without  melting  into  the  mass  of 
their  subject  population,  Three  able  and  active  sovereigns, 
Edward,  Athelstan,  and  Edmund,  the  successors  of  Alfred,  pur- 
sued the  course  of  victory,  and  not  only  rendered  the  English 
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monarchy  coextensive  with  the  present  limits  of  England,  but 
asserted  ai  least  a  supremacy  over  the  bordering  nations^  Yet 
even  Edgar,  the  most  powerful  of  the  Anglo-Saxon  kings,  did 
oot  venlore  to  interfere  with  the  legal  customs  of  his  Danish 
fubjcctft> 

Under  this  prince,  whose  rare  fortune  as  well  as  jodictous 
conduct  procured  him  the  surname  of  Peaceable,  the  kingdom 
appears  to  have  reached  its  zenith  of  prosperity.  But  his  prem- 
ature death  changed  the  scene.  The  minority  and  feeble 
character  of  Ethclred  II.  provoked  fresh  incursions  of  our  ene* 
mies  beyond  the  German  Sea.  A  long  series  of  disasters,  and 
the  inexplicable  treason  of  those  to  whom  the  public  safety  was 
intrusted,  overthrew  the  Saxon  line,  and  established  Canute 
of  Denmark  upon  the  throne. 

The  character  of  the  Scandinavian  nations  was  in  some  meas- 
ure changed  from  what  tt  Jiad  been  during  their  first  invasions, 
lliey  had  embraced  the  Christian  faith ;  tliey  were  consolidated 
into  great  kingdoms ;  they  had  lost  some  of  that  predatory  and 
ferocious  spirit  which  a  religion  invented,  as  it  seemed,  for 
pirates  had  stimulated.  Those,  too,  who  had  long  been  settled 
in  England  became  gradually  more  assimilated  to  the  natives, 
whose  lawti  and  language  were  not  radically  different  from  tlieir 
own.  Hence  the  accession  of  a  Danish  line  of  kings  produced 
neither  any  evil  nor  any  sensible  change  of  polity.  But  the 
English  still  outnumbered  their  contjULTOrs,  and  eagerly  re- 
turned, when  an  opportunity  arrived,  to  the  ancient  stock. 
Edward  the  Confessor,  notwitli standing  his  Nomian  favorites, 
was  endeared  by  the  mildness  of  his  character  to  the  English 
nation,  and  subsequent  miseries  gave  a  kind  of  posthumous 
credit  to  a  reign  not  eminent  cither  for  good  fortune  or  wise 
government. 

In  a  stage  of  civilization  so  little  advanced  as  that  of  the 
Anglo-Saxons,  and  under  circumstances  of  such  incessant  peril, 
the  fortunes  of  a  nation  chiefly  depend  upon  the  wisdom  and 
valor  of  its  sovereigns.  No  free  people,  therefore,  would  in- 
trust their  safety  to  blind  chance,  and  permit  a  uniform  ob- 
servance of  hereditary  succession  to  prevail  against  strong 
public  expediency.    Accordingly,  the  Saxons,  like  most  other 
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European  nations,  wtiik  tiicy  limited  the  inheritance  of  the 
crown  exclusively  to  one  royal  faniil^',  were  not  very  scrupulous 
about  its  devolution  upon  the  nearest  heir.  It  is  an  unwar- 
ranted assertion  of  Carte,  that  the  rule  of  the  Anglo-Saxon 
monarchy  was  "  lineal  agnatic  succession,  the  hloud  of  the 
second  son  having  no  right  until  the  extinction  of  that  of  the 
eldest." »  Unciuestionably  the  eldest  son  oE  the  last  king,  being 
of  full  age,  and  not  manifestly  incompetent,  was  his  natural 
and  probable  successor ;  nor  is  it  perhaps  certain  that  he  always 
'  watted  for  an  election  to  take  upon  himself  the  rights  of  sover- 
eignty, although  the  ceremony  of  coronation,  according  to  the 
ancient  form,  appears  to  imply  its  necessity.  But  the  public 
security  in  those  times  was  thought  incompatible  with  a  minor 
king;  and  the  artificial  substitution  of  a  regency,  which  stricter 
notions  of  hereditary  right  have  introduced,  had  never  occurred 
to  so  rude  a  people.  Tims,  not  to  nieniion  those  instances 
which  the  obscure  times  of  tlie  Heptarchy  exhibit,  Ethelred  I., 
as  some  say,  but  certainly  Alfred,  excluded  the  progeny  of  their 
elder  brother  from  the  thronej  Alfred,  in  his  testament,  dilates 
upon  his  own  title,  which  he  builds  upon  a  triple  foundation, 
the  will  of  his  father,  the  compact  of  liis  brother  Ethelred,  and 
the  consent  of  the  West  Saxon  nobility.*  A  similar  objection 
to  the  government  of  an  infant  seems  to  have  rendered  Athcl- 
sian,  notwithstanding  his  reputed  illegitimacy,  the  public  choice 
upon  the  death  of  Edward  the  Elder.  Thus,  too,  the  sons  of 
Ednnind  I.  were  postponed  to  their  uncle  Edred,  and.  again, 
preferred  to  his  issue.  And  happy  might  it  have  been  for  Eng- 
land if  this  exclusion  of  infants  had  always  obtained.  But  upon 
the  death  of  Edgar  the  royal  family  wanted  some  prince  of 
mature  years  to  prevent  the  crown  from  resting  upon  the  head 
of  a  child ; '  and  hence  the  minorities  of  Edward  1 1,  and  Ethel- 
red II.  led  to  misfortunes  which  overwhelmed  for  a  time  both 
the  house  of  Cerdic  and  the  English  nation. 

The  Anglo-Saxon  monarchy,  during  its  cariirr  period,  iwems 
to  have  suffered  but  little  from  tbat  insubordination  among  the 


I  Vat.  I.  p.  36$.  It1adc4inn<  liu  b- 
boreJ  to  pwve  rhc  tomr  proiHitiliom; 
but  tits  knuwlf(lj(c  of  Eacl'fth  bUtorjr 
m«  r»tlie»  kupcrficUl. 

J  (."htimiton  '^Fiimn.  p  99.  Hume  M7« 
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drr,  v«i  «on  ol  eihe!b«n.    The  Saxrjn 
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superior  nobility  which  ended  in  dismembering  the  empire  of 
Cliarlemagne.  Such  kings  as  Alfred  and  Athelstan  were  not 
likely  to  permit  it.  And  the  English  counties,  each  under  its 
own  alderman,  were  not  of  a  size  to  encourage  the  usurpations 
of  their  governors,  Bui  when  the  whole  kingdom  was  sub- 
dued, there  arose,  unfortunately,  a  fashion  of  intrusting  great 
provinces  to  the  administration  of  a  single  earl.  Notwithstand- 
ing their  union,  iMcrcia,  Northumberland,  and  East  Anglia  were 
regarded  in  some  degree  as  distinct  parts  of  the  monarchy.  A 
difference  of  laws,  though  probably  but  slight,  kept  up  this 
separation.  Alfred  governed  Mcrcia  by  the  hands  of  a  noble- 
man who  had  married  his  daughter  Ethelflcda ;  and  that  lady 
after  her  husband's  death  held  the  reigns  with  a  masculine 
energy  till  her  own.  when  lier  brother  Edward  look  tlie  prov- 
ince into  his  immediate  con]mand.»n  But  from  the  era  of  Ed- 
ward 11. 's  succession  the  provincial  governors  began  to  over- 
power the  royal  authority,  as  they  had  done  upon  the  continent. 
England  under  this  prince  was  not  far  removed  from  the  con- 
dition of  France  under  Charles  the  Uald.  in  the  time  of  Ed- 
ward the  Confessor  the  whole  kingdom  seems  to  have  been 
divided  among  five  earlg."  three  of  whom  were  Godwin  and 
his  sons  Harold  and  Tostig.  It  cannot  be  wondered  at  that 
the  royal  line  was  soon  supplanted  by  the  most  powerful  and 
popular  of  these  leaders,  a  prince  well  worthy  to  have  founded 
a  new  d>-ttasty,  if  his  eminent  qualities  had  not  yielded  to  those 
of  a  still  more  illustrious  enemy. 

There  were  but  two  denominations  of  persons  above  the 
class  of  servitude,  thanes,  and  ceorls;  the  owners  and  the  cul- 
tivators of  land,  or  rather  perhaps,  as  a  more  accurate  distinc- 
tion, the  gentry  and  the  inferior  people.  Among  all  the  nortli- 
em  nations,  as  is  well  known,  the  weregild.  or  compensation 
for  murder,  was  the  standard  measure  of  the  gradations  of  so- 
ciety. In  the  Anglo-Saxon  laws  we  find  two  ranks  of  free- 
holders ;  the  first,  called  king's  thanes,  whose  lives  were 
valued  at  1200 shillings;  the  second,  of  inferior  degree,  whose 
composition  was  half  that  sum.o  Tliat  of  a  ccorl  was  200  shil- 
lings.   The  nature  of  this  distinction  between  royal  and  lesser 


m  Oironlcon  Sftxon. 

N  The  word  t»rl  (cotI)  meant  otig^■ 
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thanes  is  very  obscure ;  and  I  shall  have  something  more  to 
say  of  it  presently.  However,  the  thanes  in  general,  or  Anglo- 
Saxon  gentry,  must  have  been  very  numerous.  A  law  o(  Ethel- 
red  directs  the  sheriff  to  take  twelve  of  the  chief  thanes  in  every 
hundred,  as  his  assessors  on  the  bench  of  justice.^  And  from 
Domesday  Book  wc  may  collect  that  they  had  formed  a  pretty 
large  class,  at  least  in  some  counties,  under  Edward  the  Con- 
fessor. 9 

The  composition  for  the  life  of  a  ccorl  was,  as  has  been 
said,  200  shillings.  If  this  proportion  to  the  value  of  a  thane 
points  out  the  subordination  of  ranks,  it  certainly  does  not 
exhibit  the  lower  freemen  in  a  state  of  complete  abasement. 
The  ceorl  was  not  bound,  at  least  universally,  to  the  land  which 
he  cultivated  ;r  he  was  occasionally  called  upon  to  bear  arms 
for  the  public  safety;'  he  was  protected  against  personal  in- 
juries, or  trespasses  on  his  land  ;  t  he  was  capable  of  property, 
and  of  the  privileges  which  it  conferred.  If  he  came  to  possess 
five  hides  of  land  (or  about  600  acres),  with  a  church  and  man- 
sion of  his  own,  he  was  entitled  to  the  name  and  rights  of  a 
ihane.K  And  if  by  owning  five  hides  of  land  he  became  a 
thane,  it  is  plaiu  that  he  might  possess  a  less  quantity  without 
reaching  that  rank.  Tlicre  were,  therefore,  ceorls  with  land  of 
their  own,  and  ceorls  without  land  of  their  own ;  ceorls  who 
mipht  commend  themselves  to  what  lord  they  pleased,  and 
ceorls  who  could  not  quit  the  land  on  which  they  Uvt^,  owing 
various  services  to  the  lord  of  the  manor,  but  always  freemen. 
and  capable  of  becoming  gcntlemen.f 

Some  might  be  inclined  to  suspect  that  the  ceorls  were  slid- 
ing more  and  more  towards  a  state  of  servitude  before  the 
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!t  Doniexnr  Book  ha*inK  been  com- 
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ooaqaaL*  The  natnnl  tendency  of  such  times  of  rapine, 
with  the  analogy  of  a  cn&ilar  change  in  Fnmce,  leads  to  thu 
coajccttire;.  But  there  leems  to  be  no  proof  of  it ;  and  the  pas- 
sages wbtcb  recogmze  Ibe  capadtj  of  a  ceorl  to  become  a 
thane  are  found  in  the  later  period  of  Ai^rlo-Saxcm  taw.  Nor 
can  it  be  shown,  as  I  apprehend.  b>  anv  aatboritj  eariier  than 
thu  of  Gtanvil,  whose  treatise  was  written  about  iiSol  that 
the  peasantry-  of  England  were  reduced  to  that  extreme  de- 
buement  which  our  law-books  call  rillcnage;  a  condition 
which  lefo  tfaeni  no  dvil  rights  with  respect  to  tbdr  locd.  For, 
hj  Ihc  laws  of  WiUiam  the  Conqueror,  there  was  stiQ  a  com- 
position fixed  for  the  murder  of  a  villein  or  ceori.  the  strongest 
proof  erf  his  being,  as  it  was  called,  law-worthy,  and  possessing 
a  rank,  however  subordinate,  in  pulitical  society.  And  this 
composition  was  due  to  his  kindred,  not  to  the  lord.'  Indeed, 
it  seems  positively  declared  in  another  passage  that  the  culti- 
vators, thoufch  bot]nd  to  remain  upon  the  land,  were  only  sub- 
ject to  certain  ser\'icesj'  Again,  the  treatise  denominated  the 
Laws  of  Henry  I.,  which,  though  not  deserving  that  appella- 
tion, must  be  considered  as  a  contemporary  document,  ex- 
pressly mentions  the  tw^hinder  or  villein  as  a  freeman.-  No- 
body can  doubt  that  the  viUani  and  bordarii  of  Domesday 
Book,  who  are  always  distinguished  h-om  the  serfs  of  the  de- 
mesne, were  the  ccorls  of  Anglo-Saxon  law.  And  I  presume 
that  the  socmen,  who  so  frequently  occur  in  that  record, 
though  far  more  in  some  counties  than  in  others,  were  ceorls 
more  fortunate  than  the  rest,  who  by  purchase  had  acquired 
frccbolds,  or  by  prescription  and  the  indulgence  of  their  lords 
had  obtained  such  a  property  in  tlie  outlands  allotted  to  them 
that  ihcy  could  not  be  removed,  and  in  many  instances  might 
dispose  of  them  at  plca.«iurc.  They  are  the  root  of  a  noble 
plant,  the  free  socage  tenants,  or  English  yeomanry,  whose 
independence  has  stamped  with  peculiar  features  both  our  con- 
stitution and  our  national  character.n 

Beneath  ihc  ccorls  in  political  estimation  were  the  conquered 
natives  of  iJriiatn.  In  a  war  so  long  and  so  obstinately  main- 
tained as  that  of  the  Britons  against  their  invaders,  it  is  natural 
to  conclude  that  in  a  great  part  of  the  country  the  original  in- 
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habitants  were  almost  extir[>atc'(l,  and  that  the  remainder  were 
reduced  into  servitude.    Tliis,  till  lately,  has  been  the  concur- 
rent opinion  of  our  antiquaries;  and,  with  some  qualification, 
I  do  not  see  why  it  should  not  still  be  rcccivcd.6    In  every  king- 
dom of  tlie  continent  which  was  formed  by  the  northern  nations 
ou(  of  the  Roman  empire,  the  Latin  langiiagc  preserved  its 
superiority,  and  has  mucli  more  been  corrupted  through  ig- 
norance and  want  of  a  standard,  than  intermingled  with  their 
original  idiom.    But  our  own  language  is.  and  has  been  from 
the  earliest  times  after  the  Saxon  conquest,  essentially  Teu- 
tonic, and  of  the  most  obvious  affinity  to  tliosc  dialects  which 
are  spoken  in  Denmark  and  Lower  Saxony.    With  such  as  are 
extravagant  enough  to  controvert  so  evident  a  truth  it  is  idle 
to  contend;  and  those  who  believe  great  part  of  our  language 
to  be  borrowed  from  the  Welsh  may  doubtless  infer  that  great 
part  of  our  population  is  derived  from  the  same  source.^    If 
we  look  through  the  subsisting  Anglo-Saxon  records,  there  is 
not  very  frequent  mention  of  British  subjects.    But  some  un- 
doubtedly there  were  in  a  stale  of  freedom,  and  possessed 
of  landed  estate.    A  Welshman  (that  is,  a  Briton)  who  held 
five  hides  was  raised,  lilce  a  ceorl,  to  the  dignity  of  thane.rf 
In  the  composition,  however,  for  their  lives,  and  consequently 
in  their  rank  in  society,  they  were  inferior  to  the  meanest  Saxon 
freemen.    The  slaves,  who  were  frequently  the  objects  of  legis- 
lation, rather  for  the  purpose  of  ascertaining  their  punishment 


» [NoTi  rv.j 

(  ti  it  bai  )u*t  lo  mention  ■  pariikl 
txc«t>tian.  accotdinc  la  a  eonnidWablc 
■Bthuiit]',  lo  wbil  hi*  bem  Mtd  in  lh« 
text  u  lo  the  abMncc  ol  BritHh  moU  In 
ttie  Cnslidi  lanteuacr:  ihoiiuh  it  can 
bMI  ilijdillr  afTed  lilt  Bcocfal  ptopoti- 
tioii  Mr.  Kcmble  Tpmailci  Oir  numbtr 
d(  minute  iliaiineUon*.  in  dcKrlbinit  the 
lociit  featiirr*  of  a  counirf.  which 
■bound  iti  lilt  AnfflA-SaKon  chanrrik  anj 
the  diflitullies  wliirh  "Ciriir  itt  tlipir  v%- 

tlanaiton.  One  ol  thM<  tetaic«  in  the 
iTiKiiagv  itRelf.  "  tl  ciiriniit  be  doubt- 
ful that  liii-al  Harriet  nnd  ihnne  devoted 
to  diiiinjiiiith  the  natural  fmum  at  a 
eon  11  try.  pnaaet*  an  inherent  riialiiy, 
which  e*en  tlie  orKcnc)"  of  ■.-onqiie'l  ■* 
(rcqiienlly  unab'tt  In  •1«<Irov.  .\  net  !■ 
rarely  ku  enliteTy  (nti.ivcrt  ai  not  to 
lofm  an  intcjiTat.  ■Itbouah  tubordioatc, 
part  uf  llir  ■>««  iiate  liiueil  u[Kin  ila 
rnin*;  anit  in  the  ca»e  whMe  the  culti- 
vaior  coniinuei  to  be  occupied  wirb  th« 
■olL  a  chaoiie  ol  niailM  vtll  not  llKe*- 
Mrily  Iwd  l«  the  aSaadooment  of  ili« 
tlMac*  hf  whirh  ibr  land  ilMlf  and  the 
biitnitnenia  or  promtrs  ol  labor  ar« 
Jcaiymltd.    Od  llie  conlrarr.  Hit  can- 


qvcrins  rte«  are  apt  to  adopt  ihru 
name!  (rum  lh«  conquered;  and  ihilt, 
allet  the  UiHte  ul  twcKc  triiliinca  and 
mnumnaMe  citil  convultiinit,  the  prii> 
cipal  nordii  of  the  clat*  dcM:fil>cil  yd 
l>crv>ll  in  i)i<  lansuae*  of  our  |r«oi>l«, 
and  partially  in  our  literature.  Many, 
then,  111  the  word*  whfeh  w«  Mek  in 
vain  in  the  Anclo-Saxon  diclion«Tie*> 
arc.  In  fact,  to  be  aoughi  In  ibni«  of  ihe 
Cvmri,  (rom  wboM  practice  Ihcr  vrere 
ailopied  liy  itie  vlcinrliiim  iinxon*,  In  all 
partt  of  t&e  coanirr;  and  itiey  arr  not 
AngloSaxon,  but  WcUb  (i.  *.  (oreisn, 
WvliK).  v«ry  lr«quca|]r  uaiBodificd 
ciiWr  in  meaning  or  pronundailon." 
I'rcface  to  Codex  DI|>loin,,  vol.  Hi.  ji.  1$, 
Tboush  ihia  bcaii  inlriniic  mark*  at 
prt>baSiUty,  It  11  yti  rctnarkable  that,  in 
a  long  lilt  of  dcicnplive  Hiorda  which 
Immtdiaiely  iollowi.  there  are  not  lix 
loi  which  M[.  Kemble  luggri-li  a  Cam- 
brian mot;  and  of  th«M  uime,  auch  aa 
ram^,  a  vailrv,  belonB  o  ['art*  of  Ens- 
land  where  ilie  Bniiih  long  kepi  Uicif 
ground. 
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Ihuft  ol  wcuring  tbcir  rigfats,  may  be  presumed,  at  least  in 
ttit)if  tlrnw*  to  hftvc  beta  pari  of  the  conquered  Britons.  For 
itMMlH*  '^^  ^^"  crimrs,  or  the  t)-nnn>-  of  others,  might  possibly 
l«UiM«  tt  SuMW  ctorl  to  this  condhioit,''  it  is  inconceivable  that 
Itw  lowt«(  of  thoar  who  won  Ei^^hm]  wilU  tttcir  swords  should 
hi  thv  ff*t«ht(»hni?ot  ol  the  new  kingdoms  have  been  left  dcsti- 
Ittta  gt  ptnoMl  libtttr. 

Tht  (ftftl  CQttttdk  by  wUch  in  An^to-Saxon  king  n-as  guided 
bt  ftU  thf  tti4tn  ttc«y  o<  govmuDent  bore  the  appellation  of  witc- 
MC«ttH4>  ^v  th«  sncmblr  of  the  wise  men.    All  their  laws 
%)t|^Mia  lUv  AMCtU  ol  tl^  council;   and  there  arc  io^tances 
Wwm  fMMU  uhs.It  without  lis  concurrence  have  been  revoked. 
It  WM  tOIK|Kwc\l  of  t>nbtes  and  abbots,  of  the  aldermen  of 
thttM*  $mL  M  it  U  i^ncfaUjr  expressed,  of  the  noble  and  wise 
Wftt  til  the  k.itt);Ouai.^    Wbcther  the  ksser  thanes,  or  inferior 
|ilu|HKto(3  ctt  Umli,  were  csttftlcd  K>  a  place  in  the  national 
couiwU,  u  they  cvrtftittlv  were  in  the  shircgemot.  or  county- 
VMUn.  is  MM  eiuttjr  to  be  decided.    Many  writers  have  con- 
clwkd.  Irom  «  pMace  iu  the  1 1  istory  ol  Ely,  that  no  one,  how- 
c\-er  nobly  borti.  cotild  sit  in  the  witenagemol,  so  late  at  least 
lU  Itte  rviK"  '^f  Edward  the  Confessor,  unless  he  pos^^sed  forty 
hides  of  taiul.  or  about  five  thousand  acres.<    Bui  the  passage 
in  tjuestioii  docs  not  unequivocally  relate  to  the  witenagcmot ; 
and  being  vaguely  worded  by  an  ignorant  monk,  who  perhaps 
had  never  gone  beyond  his  fens,  ought  not  to  be  assumed 
as  nn  incontroveriibte  testimony.     Certainly  so  vcrj-  high  a 
qualification  cannot  be  supposed  to  have  been  requisite  in  the 
kingdoms  of  the  Heptarchy ;   nor  do  we  find  any  collateral 
evidence  to  confirm  the  hypothesis.    If,  however,  all  the  body 
of  thanes  or  freeholders  were  admissible  to  the  witenagcmot, 
it  is  unlikely  that  the  privilege  should  have  been  fully  exer- 
cised.   Very  few,  I  believe,  at  present  imagine  tliat  there  was 
any  representative  system  in  that  age ;  much  less  that  the  ceorls 
or  inferior  freemen  had  the  smallest  share  in  the  deliberations 
of  the  national  assembly.     Every  argument  which  a  spirit  of 
controversy  once  pressed  into  this  service  has  long  since  been 
victoriously  refuted.* 

It  has  been  justly  remarked  by  Hume,  that,  among  a  people 
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who  lived  in  so  simple  a  manner  as  these  Anglo-Saxons,  the 
judicial  power  is  always  of  more  consequence  ihan  the  legisla- 
tive. The  liberties  of  these  Anglo-Saxon  thanes  were  chiefly 
secured,  next  to  their  swords  and  their  free  spirits,  by  the  ines- 
timable right  of  deciding  civil  and  criminal  suits  in  their  own 
county-court;  an  institution  which,  having  survived  the  con- 
quest, and  contributed  in  no  small  degree  to  fix  the  liberties 
of  England  upon  a  broad  and  popular  basis,  by  Hmiung  the 
feudal  aristocracy,  deserves  attention  in  following  the  history 
of  the  British  constitution. 

The  division  of  the  kingdom  into  counties,  and  of  these  into 
hundreds  and  decennaries,  for  the  purpose  of  administering 
justice,  was  not  peculiar  to  England.  In  the  early  laws  of 
France  and  Lonibardy  frequent  mention  is  made  of  the  hun- 
dred-court, and  now  and  then  of  those  petty  village  magistrates 
who  in  England  were  called  tything-men.  It  has  been  usual 
to  ascribe  the  establishment  of  this  system  among  our  Saxon 
ancestors  to  Alfred,  upon  the  authority  of  inguHus,  a  writer 
contemporary  with  the  conquest.  But  ueitber  the  biographer 
of  Alfred,  Asserius,  nor  the  existing  laws  of  that  prince,  bear 
testimony  to  the  fact.  With  respect  indeed  to  the  division  of 
counties,  and  their  government  by  aldermen  and  sheriffs,  it 
is  certain  that  both  existed  long  before  his  time ;  •'  and  the  ut- 
tnost  that  can  be  supposed  is,  that  he  might  in  some  instances 
have  ascertained  an  unsettled  boundary.  There  docs  not  seem 
be  equal  evidence  as  to  the  antiquity  of  the  minor  divisions. 
Himdreds,  I  think,  are  first  mentioned  in  a  law  of  Edgar, 
and  tjihings  in  one  of  Canutes  But  as  Alfred,  it  must  be 
remembered,  was  never  master  of  more  than  half  the  king- 
dom, the  complete  distribution  of  England  into  tlicse  districts 
cannot,  upon  any  supposition,  be  referred  to  him. 

There  is,  indeed,  a  circumstance  observable  in  this  division 
which  seems  to  indicate  that  it  could  not  have  taken  place  at 
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one  time,  nor  upon  one  system ;  I  mean  the  extreme  inequal- 
ity of  hundreds  in  different  parts  of  England.  Whether  the 
name  be  conceived  to  refer  to  the  number  of  free  families,  or 
of  Landholders,  or  of  petty  vills,  forming  so  many  associations 
of  muttul  assurance  or  frankpledge,  one  can  liardly  doubt 
that,  when  tlie  tenn  was  first  applied,  a  hundred  of  one  or  other 
of  these  were  comprised,  at  an  average,  reckoning,  within  the 
districL  But  it  is  impossible  to  reconcile  the  varying  size  of 
hundreds  to  any  single  liypotliesis.  The  county  of  Sussex  con- 
tains sixty-five,  that  of  Dorset  forty-three;  while  Yorkshire 
has  only  twenty-six,  and  l^ncashirc  but  six.  No  difference 
of  population,  though  the  south  of  England  was  undoubtedly 
far  the  best  peopled,  can  be  conceived  to  account  for  so  pro- 
digious a  du^parily.  I  know  uf  no  better  solution  than  that  the 
divisions  of  the  north,  properly  called  wapentakes,*  were 
planned  upon  a  different  system,  and  obtained  the  denomina- 
tion of  hundreds  incorrectly  after  the  union  of  all  England 
under  a  single  sovereign. 

Assuming,  therefore,  the  name  and  partition  of  hundreds 
to  have  originated  in  the  southern  counties,  it  will  rather,  I 
think,  appear  probable  that  they  contained  only  an  hundred 
free  (amities,  including  the  ceorls  as  well  as  their  landlords. 
If  we  suppose  none  but  the  latter  to  have  been  ntunbered, 
we  should  find  .<ix  thousand  thanes  in  Kent,  and  six  thousand 
five  hundred  in  Sussex ;  a  reckoning  totally  inconsistent  with 
any  probable  estimate.'  But  though  wc  have  little  direct  testi- 
mony as  to  the  population  of  those  times,  there  is  one  passage 
which  falls  in  very  sufficiently  with  the  former  supposition. 
Bcdc  says  that  the  kingdom  of  the  South  Saxons,  comprehend- 
ing Surrey  as  well  as  Sussc:^,  contained  seven  thousand  fam- 
ilies. The  county  of  Sussex  alone  is  divided  into  sixty-five 
hundreds,  which  comes  at  leant  close  enough  to  prove  that 
free  families,  rather  than  proprietors,  were  the  subject  of  thaf 
numeration.  And  this  is  the  interpretation  of  Du  Cangc  and 
Muratori  as  to  the  Ccntcnae  and  Dccanitc  of  their  own  ancient 
laws. 

I  cannot  but  feel  some  doubt,  notwithstanding  a  passage  in 
the  laws  ascribed  to  Edward  the  Confcssor.m  whether  the  tyth- 
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ing-man  ever  possessed  any  judicial  magistracy  over  his  small 
district.  He  was,  more  probably,  liiilc  different  from  a  petty 
constable,  as  is  now  the  case,  I  believe,  wherever  that  denomi- 
nation of  oflSce  is  preserved.  The  court  of  the  hundred  was 
held,  as  on  the  continent,  by  its  own  ccntenarius,  or  hundred- 
man,  more  often  called  alderman,  and,  in  tlie  Norman  times, 
bailiff  or  constable,  but  under  the  sheriff's  wTit.  It  is.  in  the 
language  of  the  law,  the  sheriff's  toum  and  Icct.  And  in  the 
Anglo-Saxon  age  it  was  a  court  of  justice  for  suitors  within  the 
hundred,  though  it  could  not  execute  its  process  beyond  that 
limit.  It  also  punished  small  offences,  and  was  intrusted  with 
the  "  view  of  frankpledge,"  and  the  maintenance  of  the  great 
police  of  mutual  surety.  In  some  cases,  that  is,  when  the  hun- 
dred was  coiiipeteiit  to  render  judgment,  it  seems  that  the 
county-court  could  only  exercise  an  appellant  jurisdiction  for 
denial  of  right  in  the  lower  tribunal.  But  in  course  of  time 
the  former  and  more  celebrated  court  being  composed  of  far 
more  conspicuous  judges,  and  held  before  the  bishop  and  the 
carl,  became  the  real  arbiter  of  important  suits;  and  the  court- 
leet  fell  almost  entirely  into  disuse  as  a  civil  jurisdiction,  con- 
tenting itseU  witli  punishing  petty  offences  and  keeping  up  a 
local  police."  It  was,  however,  to  the  county-court  that  an 
English  freeman  chiefly  looked  for  the  maintenance  of  hut  civil 
rights.  In  this  assembly,  held  twice  in  tlic  year  by  the  bishop 
and  the  alderman,"  or,  in  his  absence,  the  sheriff,  the  oath  of 
allegiance  was  administered  to  all  freemen,  breaches  of  the 
peace  were  inquired  into,  crimes  were  investigated,  and  claims 
were  determined.  I  assign  all  these  fimctions  to  the  county- 
court  upon  the  supposition  that  no  other  subsisted  during  the 
Saxon  times,  and  that  the  separation  of  the  sheriff's  tourn  for 
criminal  jurisdiction  had  not  yet  taken  place;  which,  however, 
I  cannot  pretend  to  dcterniinc.P 

A  very  ancient  Saxon  instrument,  recording  a  suit  in  the 
county-court  under  the  reign  of  Canute,  has  been  published 
by  Hickes,  and  may  be  deemed  worthy  of  a  literal  translation 
in  this  place.    "  It  is  made  known  by  this  writing  that  in  the 
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shircgemot  (county-court)  held  at  Agelnothes-stanc  (Aylston 
in  Herefordshire)  in  the  reign  of  Canute  there  sat  AtheUtan 
the  bishop,  and  Ranig  the  alderman,  and  Edwin  his  son, 
Leofwin  Wulfig^s  son;  and  ThurkU  the  White  and  Tofig 
came  there  on  the  king's  business ;  and  there  were  Bryning 
the  sheriff,  and  Athelwcard  of  Frome,  and  Lcotwin  of  Frome. 
and  Goodric  of  Stoke,  and  all  the  thanes  of  Hereford* 
shire.  Then  came  to  the  mote  Edwin  son  of  Enneawne,  and 
sued  his  motlicr  for  some  lands,  called  Weolintun  and 
Cyrdeslea.  Then  the  bishop  asked  who  would  answer  for 
his  mother.  Then  answered  Thurkil  tlic  White,  and  said  that 
he  would,  if  he  knew  the  facts,  which  he  did  not.  Then  were 
seen  in  the  mote  three  thanes,  thai  belonged  to  Feligly  (Fawley, 
live  miles  from  Aylston),  Leofwin  of  Frome,  ^Egelwig  the  Red, 
and  Thinsig  St^egthman ;  and  they  went  to  her.  and  inquired 
what  she  had  to  say  about  the  lands  which  her  son  claimed. 
She  said  that  she  had  no  land  which  belonged  to  him,  and  fell 
into  a  noble  passion  against  her  son,  and.  calling  for  Leodeda 
her  kinswoman,  [he  wife  of  Thurkil,  thus  spake  to  her  before 
them:  '  This  is  Leofleda  my  kinswoman,  to  whom  I  give  my 
lands,  money,  clothes,  and  whatever  I  possess  after  my  Ufe:* 
and  this  said,  she  thus  spake  to  the  thanes:  '  Behave  like 
thanes,  and  declare  my  message  to  all  the  good  men  in  the 
mote,  and  tell  them  to  whom  I  have  given  my  lands  and  all 
my  possessions,  and  nothing  to  my  son ;  *  and  bade  them  be 
witnesses  to  this.  And  Uius  they  did,  rode  to  the  mote,  and 
told  all  the  good  men  what  she  had  enjoined  them.  Then 
Tliurkil  the  White  addressed  the  mote,  and  requested  all  the 
thanes  to  let  his  n-ife  have  the  lands  which  her  kinswoman  had 
given  her;  and  thus  they  did,  and  Thurkil  rode  to  the  church 
of  St.  Ethclbert,  with  the  leave  and  witness  of  all  the  people,  and 
had  this  inserted  in  a  book  in  the  church."  9 

It  may  be  presumed  from  the  appeal  made  to  the  thanes 
present  at  the  county-court,  and  is  confirmed  by  other  ancient 
authorities,r  that  all  of  them,  and  they  alone,  to  the  exclusion 
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of  inferior  freeincn,  were  tht*  judges  of  civil  controversies. 
The  latter  indcecj  were  called  upon  to  attend  its  meetings,  or, 
in  the  language  of  our  present  law,  were  suitors  to  the  court, 
and  it  was  penal  to  be  absent.  But  this  was  on  account  of 
other  duties,  the  oath  of  allegiance  which  they  were  to  take, 
or  the  frankpledges  into  which  they  were  to  enter,  not  in 
order  to  exercise  any  judicial  power;  unless  wc  conceive  that 
the  disputes  of  the  ccorls  were  decided  by  judges  of  their  own 
rank.  It  is  more  important  to  remark  the  crude  state  of  legal 
process  and  inquiry  which  this  instrument  denotes.  Without 
any  regular  method  of  instituting  or  conducting  causes,  the 
county-court  seems  to  have  had  nothing  to  recommend  it  but, 
what  indeed  is  no  trilling  matter,  its  security  from  corruption 
and  tyranny ;  and  in  the  practical  jurisprudence  of  our  Saxon 
ancestors,  even  at  the  beginning  of  the  eleventh  century,  we 
perceive  no  advance  of  civility  and  skill  from  the  state  of  their 
own  savage  progenitors  on  the  banks  of  the  Elbe.  No  appeal 
could  be  made  to  the  Toyal  tribunal,  unless  justice  was  denied 
in  the  county-court  .J  This  was  the  great  constitutional  judica- 
ture in  all  questions  of  civil  right.  In  another  instrument,  pub- 
lished by  Hickcs,  of  the  age  of  Elhelred  II.,  the  tenant  of  lands 
which  were  claimed  in  the  king's  court  refused  to  submit  to  the 
decree  of  that  tribunal,  without  a  regular  trial  in  the  county; 
which  was  accordingly  granted.'  There  were,  however,  royal 
judges,  who,  cither  by  way  of  appeal  from  the  lower  courts, 
or  in  excepted  cases,  formed  a  paramount  judicature;  but 
how  their  court  was  composed  under  the  Anglo-Saxon  sover- 
eigns I  do  not  pretend  to  assert." 

It  had  been  a  prevailing  opinion  that  trial  by  jury  may  be 
referred  to  the  Anglo-Saxon  age,  and  common  tradition  has 
ascribed  it  to  the  wisdom  of  Alfred.  In  such  a  historical  de- 
duction of  the  English  government  as  I  have  attempted,  an 
institution  so  peculiarly  characteristic  deserves  every  attention 
to  its  origin ;  and  I  sliall,  therefore,  produce  the  evidence  which 
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has  been  supposed  to  bear  upon  this  most  eminent  part  of  our 
judicial  system.  The  hist  text  of  the  Saxon  laws  which  may 
appear  to  have  such  a  meaning  is  in  those  of  Alfred.  "  If  any 
one  accuse  a  king's  thane  of  homicide,  if  he  dare  to  purge  him- 
self (ladian),  let  him  do  it  along  with  twelve  king's  thanes." 
"  If  any  one  accuse  a  thane  of  less  rank  (Ixssa  maga)  than  a 
king's  thane,  let  him  purge  himself  along  with  eleven  of  his 
equals,  and  one  king's  thane."  v  This  law.  which  Nicholson 
contends  to  mean  nothing  but  trial  by  jury,  has  been  referred 
by  Ilickcs  to  that  ancient  usage  of  compurgation,  where  the 
accused  sustained  his  own  oath  by  those  of  a  number  of  his 
friends,  who  pledged  their  knowledge,  or  at  least  their  belief, 
of  his  innocence.tti 

In  the  canons  of  the  Northumbrian  clergy  we  read  as  fol- 
lows: "  If  a  king's  thane  deny  this  (the  practice  of  heathen 
superstitions),  let  twelve  be  appointed  for  him,  and  let  him  take 
twelve  of  his  kindred  (or  e(]uals,  maga)  and  twelve  British 
strangers;  and  if  he  fail,  then  let  him  pay  for  his  breach  of 
law  twelve  half-marcs:  If  a  landholder  (or  lesser  thane)  deny 
the  charge,  let  as  many  of  his  equals  and  as  many  strangers 
be  taken  as  for  a  royal  thane;  and  if  he  fail,  let  him  pay  six 
half-marcs;  If  a  ceorl  deny  it,  let  as  many  of  his  equals  and 
as  many  strangers  be  taken  for  him  as  for  the  others;  and 
if  lie  fail,  let  hitii  pay  twelve  orae  for  his  breach  of  law."-*'  It 
it  diiKcult  at  first  sight  to  imagine  that  these  thirty-six  so  se- 
lected were  merely  compurgators,  since  it  seems  absurd  that 
the  judge  should  name  indifferent  persons,  who  without  in- 
quiry were  to  make  oath  of  a  party's  innocence.  Some  have 
therefore  conceived  that,  in  this  and  other  instances  where 
compurgators  arc  mentioned,  they  were  virtually  jurors,  who, 
before  attesting  the  facts,  were  to  inform  their  consciences  by 
investigating  them.  There  are,  however,  passages  in  the  Saxon 
laws  nearly  parallel  to  that  just  quoted,  which  seem  incom- 
patible with  this  interpretation.  Thus,  by  a  law  of  Athelstan, 
if  anyone  claimed  a  stray  ox  as  his  own,  five  of  his  neighbors 
were  to  be  assigned,  of  whom  one  was  to  maintain  the  claim- 
ant's oath.y  Perhaps  the  principle  of  these  regulations,  and 
indeed  of  the  whole  law  of  compurgation,  is  to  be  found  in  that 
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Stress  laid  upon  general  character  whicii  pervades  the  Anglo- 
Saxon  jurisprudence.  A  man  of  ill  reputation  was  compelled 
to  undergo  a  triple  ordeal,  in  cases  where  a  single  one  sufficed 
for  persons  of  credit ;  a  provision  rather  inconsistent  with  the 
trust  in  a  miraculous  interposition  of  I'rovidencc  which  was 
the  basis  of  that  superstition.  And  the  law  of  franl<pledge 
proceeded  upon  the  maxim  that  the  best  guarantee  of  every 
man's  obedience  to  the  government  was  to  be  sought  in  the 
confidence  of  his  neighbors.  Hence,  while  some  compurga- 
tors were  to  be  chosen  by  the  sheriff,  to  avoid  partiality  and 
collusion,  it  was  still  intended  that  they  should  be  residents 
of  the  vicinage,  witnesses  of  the  defendant's  previous  life,  and 
competent  to  estimate  the  probability  of  his  exculpatory  oath. 
For  the  Britisli  strangers,  in  the  canon  quoted  above,  were 
certainly  the  original  natives,  more  intermingled  with  their 
conquerors,  probably,  in  the  provinces  north  of  the  Humbcr 
than  elsewhere,  and  still  denominated  strangers,  as  the  dis- 
tinction of  races  was  not  done  away. 

If  in  this  instance  we  do  not  fee!  ourselves  warranted  to 
infer  the  existence  of  trial  by  jury,  still  less  shall  we  find  even 
an  analogy  to  it  in  an  article  of  the  treaty  between  England 
and  Wales  during  the  reign  of  Ethelred  II.  "  Twelve  persons 
skilled  in  the  law.  six  English  and  six  Welsh,  shall  instruct 
the  natives  of  each  country,  on  pain  of  forfeiting  their  posses- 
sions, if,  except  through  ignorance,  they  give  false  informa- 
tion."»  Tliis  is  obviously  but  a  regulation  intended  to  settle 
disputes  among  the  Welsh  and  English,  to  which  their  igno- 
rance of  each  other's  customs  might  give  rise. 

By  a  law  of  the  same  prince,  a  court  was  to  be  held  in  every 
wapentake,  where  the  sheriff  and  twelve  principal  thanes  should 
swear  that  they  would  neither  acquit  any  criminal  nor  convict 
any  innocent  pcrson.o  It  seems  more  probable  that  these 
thanes  were  permanent  assessors  to  the  sherifT.  like  the  scabini 
so  frequently  mentioned  in  the  early  laws  of  France  and  Italy, 
than  jurors  indiscriminately  selected.  This  passage,  however, 
is  stronger  than  those  which  have  been  already  adduced ;  and 
it  may  be  thought,  perhaps  with  justice,  that  at  least  the  seeds 
of  our  present  form  of  trial  are  discoverable  In  it.  In  the  His- 
tory of  Ely  we  twice  read  of  picas  held  before  twenty-four 
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judges  to  the  coort  of  Ctnbvidge;  wtadi  seems  to  haTc  been 
ionocd  out  of  several  oeiglibormg  hundreds.* 

Bat  tbe  nearest  approach  to  a  regular  jorj  witkb  has  been 
preserved  m  our  scanty  mcmorais  oi  tbe  Anglo-Saxoo  age. 
oocors  in  tbe  histoo'  of  the  monastery  o(  Ramsey.  A  contrD- ' 
versy  relating  to  lands  between  that  society  and  a  certain  noble- 
man was  broi^fat  into  tbe  county-court,  when  each  party  was 
beard  in  his  own  behalf.  Alter  this  commencement,  on  account 
probably  of  tbe  length  and  difficulty  of  the  int-estigation,  it 
was  referred  by  the  court  to  thirty-six  thanes,  equally  chosen 
by  both  sides.c  And  here  we  begin  to  perceive  the  manner 
in  which  those  tumultuous  assemblies,  the  mixed  body  of  free- 
holders in  their  county-court,  slid  gradually  in  a  more  steady 
and  more  diligent  tribunaL  But  this  was  not  the  «-ork  of  a 
single  age.  In  the  Conqueror's  reign  we  find  a  proceeding 
veiy  similar  to  the  case  of  Ramsey,  in  which  the  suit  has  been 
commenced  in  the  coonty-court,  before  it  was  found  expedient 
to  remit  it  to  a  select  body  of  freeholders.  In  tlie  rei^  of 
William  Rufus,  and  down  to  that  of  Henry  IL,  when  the  trial 
of  writs  of  right  by  the  grand  assize  was  introduced.  Hiclces 
has  discovered  other  instances  of  the  original  nsage.'  The 
language  of  Domesday  Book  lends  some  confirmation  to  its 
existence  at  the  lime  of  that  survey;  and  even  our  common 
legal  expression  of  trial  by  the  country  seems  to  be  derived 
from  a  period  when  the  form  was  literally  popular. 

In  comparing  the  various  passages  which  I  have  quoted  it 
is  impossible  nol  lo  be  struck  with  the  preference  given  to 
twelve,  or  some  multiple  of  it,  in  fixing  the  number  cither  of 
judges  or  compurgators.  Tins  was  not  peculiar  to  England. 
Spetman  has  produced  several  instances  of  it  in  the  early  Ger- 
man laws.  And  that  number  seems  to  have  been  regarded 
with  equal  veneration  in  Scandinavia.'  It  is  very  immaterial 
from  what  caprice  or  superstition  this  predilection  arose.  But 
its  general  prevalence  shows  thai,  in  searching  for  the  origia 
of  trial  by  jury,  we  cannot  rely  for  a  moment  upon  any  analogy 
which  the  mere  number  affords.  I  am  induced  to  make  this 
observation,  Iwcause  some  of  the  passages  which  have  been 
alleged  by  eminent  men  for  the  purpose  of  establishing  the 
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existence  of  that  institution  before  the  conquest  seem  to  have 
little  else  to  support  them./ 

,  Tliere  is  certainly  no  part  o(  the  Anglo-Saxon  polity  which 
has  attracted  so  much  notice  of  nio<lern  times  as  the  law  of 
frankpledge,  or  mutual  responsibility  of  tiic  munibcrii  of  a 
tything  for  each  other's  abiding  the  course  of  justice.  This, 
like  the  distribution  of  hundreds  and  tytliings  themselves,  and 
like  trial  by  jury,  has  been  generally  attributed  to  Alfred ;  and 
of  this,  i  suspect,  we  must  also  deprive  him.  It  is  not  sur- 
prising that  the  great  services  of  Alfred  to  his  people  in  peace 
and  in  war  should  liavc  led  posterity  to  ascribe  every  institu- 
tion, of  which  the  beginning  was  obscure,  to  his  contrivance, 
till  lus  fame  has  become  almost  as  fabulous  in  legislation  as 
that  of  Arthur  In  arms.  The  English  nation  redeemed  from 
servitude,  and  their  name  from  extinction ;  the  lamp  of  learn- 
ing refreshed,  when  scarce  a  gHmnicr  was  visible ;  the  watchful 
observance  of  justice  and  public  order — these  are  the  genuine 
praises  of  Alfred,  and  entitle  him  to  the  rank  he  has  always 
held  in  men's  esteem,  as  tl\e  best  and  greatest  of  English  kings. 
But  of  his  legislation  there  is  little  that  can  he  asserted  with 
sufficient  evidence  ;  the  laws  of  his  time  that  remain  are  neither 
numerous  nor  particularly  interesting ;  and  a  loose  report  of 
late  writers  is  not  sufficient  to  prove  that  he  compiled  a  dom- 
boc,  or  general  code  for  the  govenimenl  of  his  kingdom, 

An  ingenious  and  piiilosophical  writer  has  endeavored  to 
found  the  law  of  frankpledge  upon  one  of  lliose  general  prin- 
ciples to  which  he  always  loves  to  recur.  "  if  we  look  upon 
a  tything,"  he  says,  "as  regularly  composed  of  ten  families, 
this  branch  of  its  police  will  appear  in  tlic  highest  degree  arti- 
ficial and  singidar;  but  if  we  consider  that  society  as  of  the 
same  extent  with  a  town  or  village,  we  shall  find  that  such 
a  regulation  is  conformable  to  the  general  usage  of  barbarous 
nations,  and  is  founded  upon  their  common  notions  of  justice.''^ 
A  variety  of  instances  is  then  I>rnught  forward,  drawn  from 
the  customs  of  almost  every  part  of  the  world,  wherein  the 
inhabiiants  of  a  district  have  been  made  answerable  for  crimes 
and  injuries  imputed  to  one  of  them.  But  none  of  these  fully 
resemble  the  Sajcon  institution  of  which  we  are  treating.  They 
relate  either  to  the  right  of  reprisals,  exercised  with  respect  to 
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the  subjects  oi  foreign  countries,  or  to  the  tndcmniiication 
exacted  from  the  district,  as  in  our  modern  statutes  which  give 
an  action  in  certain  cases  of  felony  against  the  hundred,  for 
crimes  which  its  iniLTnal  jjohcc  was  supposed  capable  of  pre- 
venting. In  the  Irish  custom,  indeed,  which  bound  the  head 
of  a  sept  to  bring  forward  every  one  of  his  kindred  who  should 
be  charged  with  any  heinous  crime,  we  certainly  perceive  a 
strong  analog}'  to  the  Saxon  law,  not  as  it  latteriy  subsisted, 
but  under  one  of  its  prior  modifications.  For  I  tliink  that 
somethinjr  of  a  {jradiial  progression  may  be  traced  to  the  his- 
1or>*  of  this  famous  pohce,  by  following  the  indications  afIorde<I 
by  those  laws  through  which  alone  we  become  acquainted  with 
its  existence. 

The  Saxons  brought  with  them  from  their  original  forests 
at  least  as  much  roughness  as  any  of  the  nations  which  over- 
turned the  Roman  empire ;  and  their  long  struggle  with  the 
Britons  could  not  contribute  to  polish  their  manners.  The 
royal  authority  was  weak ;  and  little  had  been  learned  of  that 
regular  system  of  government  which  the  Franks  and  Lom- 
bards had  acquired  from  the  provincial  Romans,  among  whom 
they  were  mingled.  No  people  were  so  much  addicted  to  rob- 
bery, to  riotous  frays,  and  to  feuds  arising  oui  of  family  re- 
venge, as  the  Anglo-Saxons.  Their  statutes  are  filled  with 
complaints  that  the  public  peace  was  openly  violated,  and 
with  penalties  which  seem  by  their  repetition  to  have  been 
disregarded.  The  vengeance  taken  by  the  kindred  of  a  mur* 
dered  man  was  a  sacred  right,  which  no  law  ventured  to  forbid, 
though  it  was  limited  by  those  which  established  a  composition, 
and  by  those  which  protected  the  family  of  the  murderer  from 
their  resentment.  Even  the  author  of  the  laws  ascribed  to  the 
Confessor  speaks  of  this  family  warfare,  where  the  composition 
had  not  been  paid,  as  perfectly  lawful.*  Hut  the  law  of  compo- 
sition tended  probably  to  increase  tlic  number  of  crimes. 
Though  the  sums  imposed  were  sometimes  heavy,  men  paid 
them  with  the  help  of  their  relations,  or  entered  into  voluntary 
as.soclations.  the  purposes  whereof  might  often  be  laudable, 
but  which  were  certainly  susceptible  of  this  kind  of  abuse.  And 
many  led  a  life  of  rapine,  forming  large  parties  of  ruffians,  who 
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commiHcd  murder  and  robbery  with  little  dread  of  punish- 
ment. 

Against  this  disorderly  condition  of  society,  the  wisdom  of 
our  English  kings,  with  the  assistance  of  ihcir  gieat  councils, 
was  employed  in  devising  remedies,  which  ultimately  grew 
up  into  a  peculiar  system.  No  man  conld  leave  the  shire  to 
which  he  belonged  without  the  permission  of  its  aldemian.i 
No  man  could  be  without  a  lord,  on  whom  he  depended ; 
though  be  might  quit  his  present  patron,  it  was  under  the 
condition  of  engaging  himself  to  another.  If  he  failed  in 
thb,  bi.s  kindred  were  bound  to  present  him  in  the  county- 
court,  and  to  name  a  lord  for  him  themselves.  Unless  this 
were  done,  he  might  be  seized  I)y  anyone  who  met  him  as  a 
robber.;'  Hence,  notwitlistanding  the  personal  liberty  of  tlie 
peasants,  it  was  not  very  practicable  for  one  of  iheni  to  quit 
his  place  of  residence.  A  .stranger  guest  could  not  be  received 
more  than  two  nights  as  such ;  on  the  third  the  host  became 
responsible  for  his  inmate's  conducI.V 

The  peculiar  system  of  frankpledges  seems  to  have  passed 
through  the  following  vcn-  gradual  stages.  At  first  an  accused 
person  was  obliged  to  find  bail  for  .standing  lus  trial.'  At  a 
subse<]uent  period  his  relations  were  called  upon  to  become 
sureties  for  payment  of  the  composition  and  other  fines  to 
which  he  was  liable.'"  Tlicy  were  even  subject  to  be  im- 
prisoned until  payment  was  ma<lc,  and  this  imprisonment  was 
commutable  for  a  certain  sum  of  money.  The  next  stage 
was  to  make  persons  already  convicted,  or  of  suspicious  re- 
pute, give  .sureties  for  their  future  behavior."  It  is  not  till 
the  reign  of  Edgar  that  we  find  the  first  general  law.  which 
places  every  man  in  the  condition  of  the  guilty  or  suspected, 
and  compeLs  him  to  find  a  surety,  who  shall  be  responsible 
for  his  appearance  when  judicially  summoned-u  This  is  per- 
petually repeated  and  enforced  in  later  statutes,  during  his 
reign  and  that  of  Kthclred.  Finally,  the  laws  of  Canute  declare 
the  necessity  of  belonging  to  some  hundred  and  tylliing.  as 
well  as  of  providing  sureties ;  P  and  it  may,  perhaps,  be  inferred 
thai  the  custom  of  rendering  every  member  of  a  tytliing  an- 
swerable for  the  appearance  of  all  the  rest,  as  it  existed  after 
the  conquest,  is  as  old  as  the  reign  of  this  Danish  monarch. 

tl.tttft  Allredi.  c,  33. 
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It  is  by  no  means  an  accurate  notion  which  the  writer  to 
whom  I  have  already  aUvertcd  has  conceived  that  "  the  mem- 
bers oi  every  lything  were  responsible  for  the  conduct  of  one 
another ;  and  that  the  society,  or  their  leader,  might  be  pros- 
ecuted and  compelled  to  make  reparation  for  an  injury  com- 
mitted by  any  individual."  Upon  this  false  apprehension  of 
the  nature  of  frank  pled},' (.-n  the  whole  of  Ins  analogical  rca-, 
soning  16  founded.  It  is  indeed  an  error  ver>'  current  in  popular' 
treatises,  and  which  might  plead  the  authority  of  some  whose 
professional  learning  sliould  have  saved  them  from  so  obvious 
a  misstatement.  But  tn  fact  the  members  of  a  t>ihing  were 
no  more  than  perpetual  bail  for  each  other.  "  The  greatest 
security  of  the  public  order  (says  tlie  laws  ascribed  to  tlie  Con- 
fessor) is  that  everj-  man  must  bind  himself  to  one  of  those 
societies  which  the  Enghsh  in  general  call  frceborgs,  and  the 
people  of  Yorkshire  ten  men's  talc."  Q  Tliis  consisted  in  ihc 
responsibility  of  ten  men,  each  for  the  other,  throughout  every 
village  in  the  kingdom ;  so  that,  if  one  of  the  ten  commiiied 
any  fault,  the  nine  should  produce  him  in  justice ;  where  he 
should  make  reparation  by  his  own  property  or  by  personal 
punishment.  If  he  fled  from  justice,  a  mode  was  provide<I| 
according  to  which  the  tything  miglit  clear  themselves  from 
participation  in  his  crime  or  escape ;  in  default  of  such  exculpa- 
tion, and  the  malefactor's  estate  proving  deficient,  they  were 
compelled  to  make  good  the  penalty.  And  it  is  equally  mani- 
fest, from  every  other  passage  in  which  mention  is  made  of  this 
ancient  institution,  that  the  obligation  of  the  tjthing  was  merely 
that  of  permanent  bail,  responsible  only  indirectly  for  the  good 
behavior  of  their  members. 

Every  freeman  above  the  age  of  twelve  years  was  required 
to  be  enrolled  in  some  tytliing.*"  In  order  to  enforce  this  essen- 
tial part  of  police,  the  courts  of  the  tourn  and  leet  were  erected, 
or  rather  perhaps  separated  from  that  of  the  county.  The 
periodical  meetings  of  these,  whose  duty  it  was  to  inquire  into 
the  state  of  tythings,  whence  they  were  called  the  view  of 
frankpledge,  arc  regulated  in  Magna  Charta.  But  this  cus- 
tom, which  seems  to  have  been  in  full  vigor  when  Bracton 
wrote,  and  is  enforced  by  a  statnte  of  Edward  II..  gradually 
died  away  in  succeeding  times.*   According  to  the  laws  ascribed ' 
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to  the  Confessor,  which  are  perhaps  oi  insuflicteTit  authority 
to  fix  the  existence  of  any  usage  before  the  Conquest,  lords 
who  possessed  a  baronial  jurisdiction  were  permitted  to  keep 
their  military  tenants  and  the  scr\-ants  of  their  household  under 
tlieir  own  peculiar  frankpledgt'.'  N'nr  was  any  freeholder,  in 
the  age  of  Bracton,  bound  to  be  enrolled  in  a  tything.w 

iL  remains  only,  before  we  conclutic-  this  sketch  of  the  Anglo- 
Saxon  system,  to  consider  the  once  famous  question  respecting 
the  establishment  of  feudal  tenures  in  England  before  the  Con- 
quest. The  position  asserted  hy  Sir  Henry  Spelman  in  his 
Glossary,  that  lands  were  not  held  feudally  before  that  period, 
having  been  denied  by  the  Irish  judges  in  the  great  case  of 
tenures,  he  was  compelled  to  draw  up  his  treatise  on  Feuds, 
in  which  it  is  more  fully  maintained.  Several  other  writers, 
especially  Hickcs,  Madox,  and  Sir  Martin  Wright,  have 
taken  the  same  side.  But  names  equally  respectable  might 
be  thrown  into  the  opposite  scale;  and  I  think  the  prevailtnj; 
bias  of  modern  antiquaries  is  in  favor  of  at  least  a  modified 
affirmative  as  to  this  question. 

Lands  are  commonly  supposed  to  have  been  divided,  among 
the  Anglo-Saxons,  into  hocland  and  folkland.  The  former  was 
held  in  full  propriety,  and  might  be  conveyed  by  hoc  or  written 
grant ;  the  latter  was  occupied  by  the  common  people,  yielding 
rent  or  other  service,  and  perhaps  without  any  estate  in  the 
land,  but  at  the  pleasure  of  the  owner.  These  two  species  of 
(enure  might  bo  compared  to  freehold  and  copyhold,  if  the 
latter  bad  retained  its  original  dependence  ui>on  the  will  of 


S«1i)«n  tells  i»  (Janns  Anslonini,  t.  tl. 

t.  ci9f>  iTiol  h  wai  nol  qiiiip  obtolfle  in 
■H  tiinr.  The  form  n\»r.  fur  >uRlit  t 
know,  be  h^iH  up  in  lume  p«rls  of 
Enicland  nt  1bi>  'lav,  For  »i>me  reatan 
which  I  e«nncit  explain,  the  distribution 
by  Imi  wa«  changed  into  i>n«  hy  dotem. 
Briion.  c  r^.  an<f  Stat.  tS  E.  It. 
I  p.  x-r 

«  Sir  F.  Poljtave,  wlio  doe*  not  admit 
tbr  application  of  some  of  Ihr  lawn  cited 
in  ib«  mt.  tay*;  "  At  wrnie  {irttud, 
lowartli  the  close  cf  the  AnclaSaxcn 
nonafchy.  the  frtc-pltdgt  w>i  crriainly 
cilabliihcd  in  th^  rnatrr  p«rt  o(  \Ve»- 
les  ani]  M(T-ci».  tnougli,  er-tn  there, 
»ome  special  enceplions  esistcd.  The 
■yttcin  ws«  ile\clope>l  between  Ihe  »<:■ 
ce»ian  of  Canine  and  t!ie  demise  of  the 
CotKiQCTor :  and  it  In  not  Improbible 
but  thai  (lie  Normans  comp)«led  what 
Ihe  l>*nrii  ha^l  heBHti."    Vol.  il.  p.  i«. 

It  i^  very  ternarkiblc  'hat  there  is  no 
•pp«aranc<  oi  the  lrinkptcds<  in  tbit 


Cart  nf  KnRlnnd  which  bad  formed  Ibe 
iii|{ilom  of  Xorllniniberland  Vol.  I,  p. 
«M.  TbU  indeed  contradict*  a  pauace 
quuted  in  the  text  Irum  tl'ie  laws  of 
Edward  th«  Confeaaor,  which  Sir  Y.  P. 
■uipecta  to  be  interpolated.  Rut  wr 
Tinil  a  (ifeKniTTtent  hy  the  eounty  of 
Westrnorcland  in  so  Ed,  I.' — Cuinilatii* 
recorilaiur  r|uad  nulla  Ervuleicherin  pre- 
■enlftlUT  In  comitatii  !(<i',  nrc  niiurdriini, 
nee  est  aliqiia  drcennancc  viius  lianf- 
plcgit  nrc  mannpaslus  in  comilsiu  isTv, 
nee  nnciuam  fuit  in  nartibua  batealibua 
crtra  Trenlram.  Ibtdem  "  it  i*  im|iaa- 
alble  in  speak  poiitivelr  to  a  negative 
pToposiriun;  and  in  the  vast  rasa*  nf 
lhr«r  most  valuable  fecorda,  all  of  which 
are  still  unimleRed.  some  entry  leljilni 

to     the    ollrrtivc    fraiiltpletlife    may     be 

concealed.  Yet.  from  I  heir  aenrral 
lennr.  I  dtiiln  whrlhrr  any  will  tie  dis- 
covered." The  immense  linawledEe  of 
reC'iriU  in>nr«cd  liv  Sir  F.  P.  fives  the 
highest  weight  to  bii  iadgrnenl. 
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^liMdv  BodaadmsdmnfalebyviB;  k«3 
— oUgdbe  iHiliiii;  k.  wai  oftatie  ai  hamg  tmaSed  hf  Ak' 
pcnoB  nnfar  whose  gmt  a  wasorigiBiDy  olcea;  aad  in  esse 
oi  a  twjrhirodt  or  cmnnflj  dmmoM  tram  iIk  aravjr  ii 
faritited  lo  tbe  cnm^    Bat  a  diium  tbeorr,  at  kaa 
lo  Ihc  watmn  id  Jntktaart.  has  laldr  been  mainaincd  fa;  vmcn 
of  vevy  grat  iuuiomj^ 

It  if  ao  improbable  aad  eren  cxtraragaxit  sappoaJtioa,  thai} 
fli  tbeae  heredafy  cttates  of  the  Aogla-Sucoa  firecfaolder^j 
were  ongnaBy  parcels  of  ibe  n^al  dtrntspc,  and  t  tw  whiit  iH  ly j 
thai  the  kipg  wu  ooce  Ibe  sole  proprietor  m  hfe 
Wbalevcr  portitkjas  were  nnde  upoo  tbe  cooquca  of  a  Britiih^ 
proiriiKe;  «ne  may  be  nrc  thai  tbe  shares  of  tbe  umj  were 
coeval  witb  those  of  tbe  geoeraL    The  greai  mass  of  Saxon 
property  cocid  doc  have  been  held  bjractn^  benefidaiy  grants, 
from  the  crown.    However,  die  royal  deniesnet  were  nadooU- 
edly  Tcry  extenuTe.   Tbcy  cootimied  to  be  so,  even  in  tbe  time 
of  tbe  Confeuor,  after  tbe  dcoations  of  his  predecessors.    And 
tCTcral  iDitnimctits  granting  lands  to  iQdi\-ulaaU,  besides  those  | 
in  favor  of  the  church,  are  extant.   Tbeae  arc  generally  coached  < 
in  that  strk  of  fnll  and  nncooditional  conveyafice  which  is  ob- 
servable in  all  such  chaners  of  the  same  age  upon  tbe  continent. 
Some  exceptions,  boweier,  occur;    the  lands  bequeathed  by 
Alfred  to  certain  of  his  nobles  were  lo  return  to  his  family 
in  default  of  male  heirs;   and  Hickes  ts  of  opinion  that  the 
royal  consent,  which  seems  to  Iiave  been  rerjutred  for  the  testa* 
mcfrfary  dtspostlion  of  some  estates,  n-as  necessarj'  on  account 
of  their  bencficiar}'  tcnurcj' 

AM  the  freehold  lands  of  Enf^Iand.  except  some  of  those 
bek^ngiiig  to  the  churcli,  were  subject  to  three  great  public 
burdens:  military  service  in  the  king's  expeditions,  or  at  least 
in  defensive  war,e  the  repair  of  bridges,  and  that  of  royal  fort- 
resses.   TTiese  obligations,  and  especially  the  first,  have  been 


tM«j     plrmA     Uic 


n8o«Bfl<r'mnd   Lye, 
exicatrapbcfm,    ana 


■igMW  to  Be  br  mum  otobahtt  Hun 
OM  lb«o«7  «l  Sir  John    Dattrmpl*.   to 

St  Ktmr  Ml  FcmUI  PfOMftr.  or  ttut 
lh«  aslhnr  of  a  <li««wit»g  on  lb>  Koe- 
tafd  «a4  roOdaad  of  ibe  SaxMu,  ins- 
pwow  n*Bi«,  I  fbiNk,  was  Ibbfiioa. 
TW  ftm  o(  tbe*«  •upooic*  bocUnd  la 
tiav«  b*«n  f*w4«],  ■M'f  Inlktand  atlodial; 
Iti^  feani  lalua  folklanil  for  frwIaL  I 
O'lii-l  laiiifr  nyMll  wlwlhrr  ihilKland 
■b4  fctctasd,  wkich   occur   uraKliOMS 


)fl  Ilotneadar  Booli.  neirir  comapond 

with  tbe  otker  two  dcoMBiatdott*. 

n  WiUcin*.  pp.  AX  t*S-  Ttx  laltrr  law 
i*  copied  frcm  one  of  Ctiulrauc<i*'s 
CjpifuUrie*.     Baltuc,  p.  747. 

y  DiHcnalia  bpiitolani.  p.  6q. 

Mlhia  dotr  it  by  nxttt  «tprc*Md 
rata  expediuo;  by  alhcn.  hoiiii  prv 
ptdak),  wliicli  wtvia  to  makr  nc>  umaJI 
dlSavnc*.  Bnl,  imhinanatetT.  moil  of 
th«   militan   ttryiet  which  an   Anfllo- 

SaxoB   [rerhaldcT   bad  lO  tcndcT  «U   pf 

Um  latter  kind. 
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sometimes  thought  to  denote  a  feudal  tenure.  There  is,  how- 
ever, a  confusion  iulo  which  we  may  fall  by  not  sufficiently 
discriniinating  the  rights  of  a  king  as  chief  lord  of  his  vassals, 
and  as  sovereign  of  his  subjects.  In  every  country  the  supreme 
power  is  entitled  to  use  the  arm  of  each  citizen  in  the  public 
defence.  The  usage  of  all  nations  agrees  with  common  reason 
in  establishing  this  great  principle.  There  is  nutliing  therefore 
peculiarly  feudal  in  this  military  service  of  landholders  ;  it  was 
due  from  the  allodial  prupriclors  upon  the  continent;  it  was 
derived  from  their  German  ancestors ;  it  had  been  fixed,  prob- 
ably, by  the  legislatures  of  the  Heptarchy  upon  the  first  settle- 
ment in  Britain. 

It  is  material,  however,  to  observe  that  a  thane  forfeited  his 
hereditary  freehold  by  misconduct  in  battle:  a  penalty  more 
severe  than  was  inflicted  upon  allodial  proprietors  on  the  con- 
tinent. We  even  find  in  the  earliest  Saxon  law-s  that  the  sith- 
cundman,  who  seems  to  have  corresponded  to  the  inferior 
thane  of  later  times,  forfeited  his  land  by  neglect  of  attendance 
in  war ;  for  which  an  allodialist  in  France  would  only  have  paid 
his  heribannum,  or  penally.^  Nevertheless,  as  the  policy  of 
dififercni  states  may  enforce  the  duties  of  subjects  by  more 
or  less  severe  sanctions,  I  do  not  know  that  a  law  of  forfehure 
in  such  cases  is  to  be  considered  as  positively  implying  a  feudal 
tenure. 

But  a  much  stronger  presumption  is  afforded  by  passages 
that  indicate  a  mutual  relation  of  lord  and  vassal  among  the 
free  proprietors.  The  most  powerful  subjects  have  not  a  nat- 
ural right  to  the  scr\'icc  of  other  freemen.  But  in  the  laws 
enacted  during  the  Heptarchy  we  find  that  the  sithcundman, 
or  petty  gentleman,  might  be  dependent  on  a  superior  lord> 
This  is  more  distinctly  expressed  in  some  ecclesiastical  canons, 
apparently  of  the  tenth  century,  which  distinguish  the  king's 
thane  from  the  landholder,  who  depended  upon  a  lord.f  Other 
proofs  of  this  might  be  brought  from  the  Anglo-Saxon  laws.d 
It  is  not,  however,  sufficient  to  prove  a  mutual  relation  between 
the  higher  and  lower  orders  of  gentry,  in  order  to  establish 
Ihc  existence  of  feudal  tenures.  For  this  relation  was  often 
personal,  as  T  have  mentioned  more  fully  in  another  place,  and 

dl.exe*  Tfuc,  p.  tj;    Th)  Cancc.  vac 
Il«rib>niiuni.    By  tlie  law»  ol   Canat«. 


P-  lU.  a  Arc  only  was  imputed  (i>r  lliit 


b  I.TRTi.  Inw.  pp.  to.  J). 
r  Wiikiiu.  p.  101. 
d  I'p.  7".  i«.  1*5- 
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hore  the  name  of  commendalkm.  And  no  nation  was  so  rig- 
orous as  the  English  in  compelling  e\'erT  man,  from  the  kmg  s 
thane  to  the  ceorl,  to  place  himself  under  a  lawful  superior. 
Hence  the  qaestion  is  not  to  be  hastily  decided  on  the  credit 
of  a  few  passages  that  express  this  gradation  of  dependence; 
feudal  vassalage,  the  object  of  our  inquiry,  being  of  a  real,  not 
a  peraonal  nature,  and  resulting  entirely  from  the  tenure  erf 
panicular  lands.  Hut  it  is  not  unlikely  that  tlie  personal  rela- 
tion of  client,  if  I  may  use  that  word,  might  in  a  muhitudc 
of  cases  be  changed  into  that  of  vassal.  And  certainly  many 
of  the  motives  which  operated  in  France  to  produce  a  very 
general  commutation  of  allodial  into  feudal  tenure  might  hare 
a  Btmilar  influence  in  England,  where  the  disorderly  conditioR 
of  society  made  it  the  interest  of  every  man  to  obtain  the  pro- 
tection of  some  potent  lord. 

The  word  thane  corresponds  in  its  derivation  to  vassal ;  and 
the  latter  term  is  used  by  Asserius,  the  contemporary  biog- 
rapher of  Alfred,  in  speaking  of  the  nobles  of  that  princes 
In  their  attendance,  too,  upon  the  royal  court,  and  the  fidelity 
which  was  expected  from  them,  the  king's  thanes  seem  ex- 
actly to  have  resembled  that  Class  of  followers  who,  under 
different  appellations,  were  the  guards  as  well  as  courtiers  of 
the  Frank  and  Lombard  sovereigns,  But  I  have  remarked 
that  the  word  thane  is  not  applied  to  the  whole  body  of  gentry 
in  the  more  ancient  laws,  where  the  word  eorl  is  opposed  to 
the  ccorl  or  roturier.  and  that  of  fliihcundman  '  to  the  roval 
thane.  It  would  be  too  much  to  infer,  from  the  extension  of 
this  latter  word  to  a  large  clasii  of  persons,  that  we  should  in- 
terpret it  with  a  close  attention  to  etymology,  a  very  uncer- 
tain guide  in  almost  all  investigations. 

For  the  age  immediately  preceding  the  Norman  invasion 
we  cannot  have  recourse  to  a  belter  autlwrity  tlian  Domes- 


*Alfr*i]ut  cum  paucti  «uii  nobilibui 
*t  rti*m  cum  auttruxUm  millliba*  cl 
Vaxaili*.  p.  ita.  Nobilei  Vatuli  Su- 
meiiuBcntii  p*gt,  p.  _i(lj.  Vri  H>ckc* 
ntijrci*  111  lli»  ■iiihenlicii)'  o(  a  charter 
ucribtd  to  Edifar,  hecauM  tl  coatain* 
lli«  WFnt  \'a^»aTltt».  "  miam  ii  Xnftm»ii- 
Rli  Aacll  lutiu«nmi."  DiMcmtia  Epi»- 
lol,  p.  7- 

Tfee  word  mttattiu  eccura  not  onlr  In 
til*  luipldoMi  chsrtrr  of  C«nul(,  truot*^ 
in  •  DUhitrqiicnt  nalc,  but  in  imc  «.i>  gj-i 
(CnArt  DitilfraBt,,  il.  303).  to  whicS  I 
WH  led  bjr  Mr.  Srinn^ir  TEiliiiH'''*'  )i>rH- 
dlct'nn,  p.  ■^'i,  whn  tiirotrt  •imthrr  from 
p-   i*),   wbicb    I*   probAbly   k   misjiiinl. 


but  T  have  found  qbc  of  ^gtr,  A.B. 
967.  Cod.  Uiplonut..  iii.  11.  {  think 
that  Mr.  Sitcnce,  in  the  ninth  ind  i«nih 
chaptcTi  01  his  learned  work,  hai  too 
much  i>Irri!e<l  the  An([!o-S»Kofi  bwb  o( 
a  lord  Kith  Ihe  continental  vbimI:  which 
If  a  t-Ktiw  frintipn.  Certsinlr  the  word 
wai  o\  rare  me  in  Hnglanif:  and  the 
Buihentldiy  of  A»»Pri««.  whom  I  have 
oui>ted  ai  a  eonlompo-rkry  binKraphicr  ol 
Alfred,  which  11  the  cnramon  opinion, 
bin  been  calteJ  in  qiieilion  by  Mr. 
Wrichtj  who  reftr*  ihut  LUe  to  lae  bbb 
of  the  (-nnquext.  Arcbxatucla,  voL  xxUu 
MVilkln*.  pp.  3.  M3.  ftc. 
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day  Bool*.  That  incomparable  record  contains  llic  name^  of 
every  tenant,  and  the  conditions  o£  his  tenure,  under  the  Con- 
fessor, as  w«U  as  at  the  time  of  its  compilation,  and  seems  to 
give  little  countenance  (o  the  notion  that  a  radical  change  in 
the  system  of  our  laws  had  been  effected  during  the  Interval. 
In  almost  every  page  wc  meet  with  tenants  cither  of  the  crown 
or  of  other  lords,  denominated  thanes,  freeholders  (Hbcri 
homines),  or  socagers  (socinanni).  Some  of  these,  it  is  stated, 
might  sell  their  lands  to  whom  they  pleased ;  others  were  re- 
stricted from  alienation.  Some,  a^  it  is  expressed,  might  go 
with  their  lands  whither  they  wonld ;  by  which  I  understand 
the  right  of  commending  themselves  to  any  patron  of  their 
choice  These  oi  course  cuidd  not  be  feudal  tenants  in  any 
proper  notion  of  that  term.  Others  could  not  depart  from  the 
lord  whom  they  served :  not,  certainly,  that  they  were  per- 
sonally bonnd  to  the  soil,  but  that,  so  long  as  they  retained  it, 
the  seigniory  of  the  superior  could  not  be  defeated.?  But  I 
am  not  aware  that  military  service  is  specified  in  any  instance 
to  be  due  from  one  of  these  tenants:  though  it  is  difficult  to 
speak  as  to  a  negative  proposition  of  tliis  kind  with  any  con- 
fidence. 

No  direct  evidence  appears  as  to  the  ceremony  of  homage 
or  the  oath  of  fealty  before  the  Conquest.  The  feudal  ex- 
action of  aid  in  certain  prescribed  cases  seems  to  have  been 
unknown.  Still  less  could  those  of  wardship  and  marriage 
prevail,  which  were  no  genera!  parts  of  the  great  feudal  sys- 
tem. The  English  lawyers,  through  an  imperfect  acquaintance 
with  the  history  of  feuds  upon  the  continent,  have  treated 
these  unjust  innovations  as  if  they  had  formed  essential  parts 
of  the  system,  and  sprung  naturally  from  the  relation  between 
lord  and  vassal.  And,  with  reference  to  the  present  question. 
Sir  Henry  Spelman  has  certainly  laid  too  much  stress  upon 
them  in  concluding  that  feudal  tenures  did  not  exist  among  the 
Anglo-Saxons,  because  their  lands  were  not  in  ward,  nor 


f  It  »oin«irn«  w«5cen«  »  i)mpo»ition| 
which  ii  capable  nl  innumcrsblc  iirnojit. 
lo  tmke  a  vtry  few  at  rnniloin;  ytt  the 
foHosing  ciuua.1  tpcdmeni  will  illuttrsK 
Ihc    comtnoD    lariKaigc    at    DometdAy 

Hkc  tria  BUBcria  t«null  Ulveva  icrI' 
p«ira  rcgii  Edwardi  ct  putuit  ice  ctini 
tftrt  quo  voleb4i.    P.  Si- 

Toti  rtnii  tarn  T.  K  E,  fl«inp,  tphih 
Edwsrdi}  de  ecelnii  Mai  mi  bun  en  ti  ad 
aialcv)  iriiun  honmnunii    ct  infra  husc 


tcrmlntim  poCrrat  're  cum  d  aJ  qnom 
vrlld  domtniim.     P.  ji. 

TfM  Afifli  (fnurnml  TUrTtrforA  T.  R, 
B.  et  non  poietant  ab  eccleiiik  teparari. 
Dan  VK  »•  t«]d«baiii  ■.  •olido*,  at  irr- 
tiu«  icrrifliat  mcuI  Thainu*.     P.  fiS. 

Haa  lemt»  f|ui  imimrTuot  T.  K,  E.  Qn4 
•■iiliirriinl  ire  jicil^runl.  pr»-rer  umim 
Seric  vocalum,  qai  In  RAKcndat  tcnuit 
iii  caTuc«U*  Icrfc:  »cd  nan  patent 
cum  ei  alicubi  ttcedne.    P.  a^ 
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their  persons  sold  in  msrriagr.  B«  I  caimat  equally  concur 
with  this  cniineni  person  in  denying  the  existence  of  reliefs 
dnring  the  same  period.  If  the  heriot,  vhidi  is  first  naattioaed 
in  the  time  of  Edgar*  (though  it  may  probaUjr  hsm  been  aa 
established  custom  kmg  before),  were  not  identical  with  the 
relief,  it  bore  at  least  a  very  strong  analogy  to  it  A  charter 
of  Etbdred's  interprets  one  *-ord  by  the  other.i  In  the  laws 
ol  William,  which  re-enact  those  of  Canute  concemmg  heriots, 
the  term  relief  is  employed  as  synon>'mousj  Thoagh  the  heriot 
was  in  later  times  paid  in  chattels,  the  relief  in  money,  it  is 
equally  true  that  originally  the  law  fixed  a  sum  of  money  in 
certain  cases  for  the  heriot,  and  a  chattel  for  the  relief.  And 
the  most  plausible  distinction  alleged  by  Spelman,  that  the 
heriot  is  by  law  due  from  the  personal  estate,  but  the  relief 
from  the  heir,  seems  hardly  applicable  to  that  remote  age,  when 
the  law  of  succession  as  to  real  and  personal  estate  was  not 
different. 

It  has  been  shown  in  another  place  how  the  ri^t  of  ter- 
ritorial jtmsdiction  was  generally,  and  at  last  inseparably,  con- 
nected with  feudal  tenure.  Of  this  right  we  meet  frequent 
instances  in  the  laws  and  records  of  the  Anglo-Saxons,  ilmugh 
not  in  those  of  an  early  date.  A  charter  of  Edred  grants  to 
the  monastery  of  Croyland,  soc,  sac,  toll  team,  and  tnfangthef : 
words  which  generally  went  together  in  the  description  of  these 
privileges,  and  signify  the  right  of  holding  a  court  to  which 
all  freemen  of  the  territory  should  repair,  of  deciding  pleas 
therein,  as  well  as  of  imposing  amercements  according  to  law. 
of  taking  tolls  upon  the  sate  of  goods,  and  of  punishing  capi- 
tally a  thief  taken  in  the  fact  within  the  limits  of  the  manor> 
Another  charter  from  the  Confessor  grants  to  the  abbev  of 
Ramsey  similar  rights  over  all  who  were  suitors  to  the  sheriff's 
court,  subject  to  military  scoicc,  and  capable  of  landed  pos- 
sessions; that  is,  as  I  conceive,  all  who  were  not  in  servitude.' 
By  a  law  of  Ethclred,  none  hut  the  king  conld  have  jurisdiction 
over  a  royal  thane. «  And  Domesday  Book  is  full  of  decisive 
proofs  that  the  English  lords  had  their  courts  wherein  they 


k  Seldeti'a  Work),  t«1.  li.  p.  t£j& 

t  Him.    Ramseiens.  p^  4js> 

;  t^t*  Caaali.  p.  im:  htg**  Go- 
IMmi.  p.  gti. 

k  IncuHos.  p.  ji-  I  do  not  prHcnd  to 
•iwrt  th«  ftuiiKRlkilr  of  Umm  cbinm, 
vSifh  >l  aM  cirnt*  arr  nearly  ■>  tAA  •( 
UiG  tcioijocit.    HicJu  oUi  moM  of  ttien 


in  qneslioB.  Diwert.  KpitA.,  p.  E6.  But 
aome  Ut«T  antli|niric«  trcm  lo  have  bcm 
mtirt  ivitmiM.  ArchKotofi*.  ml,  iviri 
p.  49;   Noavcan  Ttait^  d«  Diplonutiqac:. 


I.  i.  p.  jA 


m  r.  nil     T>iM  ilk  llir  rsriirtt  alluoion. 

il  1  am  (lut  oiiuakcn,  to  tenilor^  juri*- 
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fcodered  justice  to  their  soitors,  like  the  continental  nr^hnity : 
privflcges  which  are  ootked  whh  grcjit  prccs&ion  in  itiat  rcct>r\l. 
as  part'  of  the  statistical  sun-e>-.  For  the  right  of  jurisdiction 
at  a  lime  when  punishments  u-erc  almost  wholly  pecuaUry  wu 
a  maner  of  property,  and  sought  from  motives  of  rapacity  u 
well  as  pride. 

Whether  therefore  the  law  of  feudal  tenures  can  he  sai^f 
to  have  existed  in  England  before  the  Conquest  must  he  left 
to  every  reader's  detennination-  Perhaps  any  attempt  to 
decide  it  positively  would  end  in  a  verbal  dispute.  In  trac- 
ing the  history  of  every  political  institution,  three  things  are 
to  be  considered,  the  principle,  the  form,  and  the  name.  'Hie 
last  will  probably  not  be  found  in  any  genuine  Anglo-Saxon 
record."  Of  tlic  form  or  the  peculiar  ceremonies  and  inci- 
dents of  a  regular  fief,  there  is  some,  though  not  much,  ap- 
pearance. But  those  who  reflect  upon  the  dependence  in 
which  free  and  even  noble  tenants  held  their  estates  of  otluT 
subjects.^  and  upon  tlic  privileges  of  territorial  jurisdiction,  will, 


diction  in  the  Saxon  law*.  Protintity  H 
wai  nol  lrci|iicnt  till  aeai  ihe  end  u(  Iho 
Itnfh  century ■ 

Mr.  Keinblc  U  ol  opinion  lh»t  tlie 
wordu  xianlinK  lerrilohal  juriidiClioQ 
d-a  not  uccui  ill  any  grnMinc  i-hartrr  lie- 
Uitt  the  Confewof.  Code*  Diploni.,  i. 
41.  'I1;cy  «re  ol  conilanc  occiinmcr  in 
tliotc  of  the  firtt  Narman  rei)tn*>  Bui 
the  Notinan*  did  not  uiidrrttind  Ihcm, 
■ful  the  wordf  arc  often  mi'ispellcd.  He 
Ihiclki.  IhcTetore,  lliiil  llic  ii|[l'>i  were 
older  IhAn  the  Contiuot,  nnd  accounti 
for  ihe  rare  menli^iri  <>l  ilirm  b/  tbie 
lomewhai  unvatiilaetory  luppoiiiion 
thai  they  were  »o  inherent  in  Clie  poa- 
(CHJon  of  land  •*  not  lo  require  partic- 
ular itnilce.  See  Spence,  Fi]uil.  Juris. 
|)t>.  64.  68.  . 

n  Feodum  twice  occur*  in  llie  letla- 
triTnt  of  Alfred;  but  il  i)n»«  not  appear 
to  be  u*ed  in  tl*  pruper  »entp,  n<>r  an  I 
■pprekcdd  Ihat  iiitlrumeiil  in  have  been 
On(lB>l1y  written  in  Ljiin.  It  *■• 
much  Riore  CJtnuinant  to  .Mfrnl'*  prac- 
tice 10  employ  hi)  own  lanKU)i|;e, 

a  It  wilt  proliiilily  lie  iinrr  diiputcd 
■CaiD  that  landi  vr*tr  KranieO  by  a  mili- 
tary lenure  before  the  CnnQDetl.  Thu*. 
iMiidei  (be  proof*  in  the  tent,  in  the 
laiBi  of  Canute  (c,  78); — "  And  (be  man 
who  iball  flee  from  hit  lord  or  from  hit 
cotnrute  by  (ca»<jn  <A  hi*  ctiwardtce.  be 
it  ia  the  ir.i^yTd,  be  it  in  the  landfyrd, 
let  him  iorfdt  all  he  01m*.  and  hii  own 
lUei  aod  let  tbc  lord  veire  h><  p<>Me»- 
float,  and  hi*  land  which  he  pteviou^y 


nve  hitn:  and  if  he  hav*  t>6elanil.  Itl 
luat  to  Iniu  the  klni'*  hanJa."  Ancient 
Law*,  p.  iSok  And  we  read  «(  landi 
enlliTi]  khJi'rJtff^-  Uxu'a  till.  t<*j|*t 
Eihelred  I..  Ancimt  l^aw*,  p.  it|.    Ilui 

lliric    Mrfe    i»il    alway*    leildal,   or   even 

hereditary:  Ifaey  were  what  w*«  called 
wn  Ihr  iriiitliii'Tnl  |ii«ilariie,  (ranted  tor 
jite  or  lor  a  ctitam  iiriu:  nnd  Ihl*,  u 
il  aiipeJta  lu  inc.  may  Itavi  been  ilia 
proper  meaninK  of  ihe  term  Icnlandh 

lliit  llie  Kcrietal  Irniire  id  lantLa  Wii* 
Hill  allodial.  Taint  leu  (tl,  lar*  •  cu- 
Tiuut  document  on  (lie  riuliti.tbul  !■  i>b- 
lisntioni,  of  different  mnlii,  pnUubed 
by  Mr,  T>inrpe, — ill  ait  (lianti*  lec- 
litudine  leilainriill  aiil  Ihii  l<i(  rit^lti 
tuyriAf.  thai  in,  prrliniit  biniiid  (0  Ihe 
dulieii  implied  hy  tbc  ilred  wlilcli  create* 
hit  eiiaieO.— ei  ut  it*  Indal  {>ro  If*r4 
■uA,  acillcet  expedillonem  bttrhialiim  el 
brtghthtm.  Fa  de  miitlli  teifli  iBaflia 
Utnduielitm  rinuritll  ul  Itannum  lewi*. 
Ac,  p.  185.  Here  we  tin')  thw  wrIMcn'iwn 
Iriftoda  luitfilat  ul  allodial  land,  wilh 
other  cuiilinKent  llabllltle*  ImpMtd  by 
Irani  at  iiaaa*.* 

We  may  iievlnbly  nirt  »t»  very  niMb 
In  aiippoiinc  that  lh«  dale  tA  Ifiuiraa 
in  EniEiand  uader  L'annir  or  Ike  C-otafn- 
tor  wn*  ■  K'l"')  deal  \iVt  ihoa*  lt»  Vranre 
under  rhnrlemaicnr  of  t'h*r)e«  ttif  jtil'l, 
an  allodial  Irttrili  wilh  nuniefiui 
bruichei  of  feudal  1>enefice  cnfled  Into 
H.  Bat  the  conreruon  of  Ih*  ana  mmle 
of  leaurv  Into  the  otbvr,  m>  frMneni  in 
Praace,  dou  oof  appcw  by  cvldeiMc  lu 


■Mr.  Kemble  ha«  prinltd  a  cbarttr  of  Ceautf  Klni  of  Mvrein  ta  the  abbey  ti 
Abtncdon,  in  ftax  without  the  aatcriak  of  (puriouentai  rrndr*  Dlfilom.,  I.  ate):  and 
it  II  mntA  by  Sir  F.  Pal|Tav«  (voL  i.  p.  i«i)  in  proof  of  mitMan  lenitr**.  The  e«- 
prv««ioa.  hnwrvrr.  rapedilioorm  cum  ducMfteim  i-aiM/7ij.  ti  l/ilidetn  nnlu  nrtct^nM. 
1  BM  ■  IJltlc  acaliut  iM  stctbeniiciiy.    The  fofmer  h«i  obtcrved  iliU  if>e  leitf 


I  think,  perc«ire  much  of  the  intrinsic  character  of  the  feuc 
reiation.  though  in  a  less  mature  and  systematic  shape  thai] 
it  assumed  after  the  Norman  conquest. 


«bilc  the  repaUk  cMlvcd,  nd  wkkh 
«M  toMTpontMl  wttk  tiM  principle*  of 
dnpoutm  iBiroduced  dimac  tbf 
pirn"  It  II  b«cauic  tbe  miHtiOB 
princtptc  cxmld  not  be  lacatptWMod  vitk 
tliat  «(  <wiy*Hni.  UiBt  1  oamoort  iW 
Icodd  jvMta  to  ha<«  b««a  tncapftUt 
ol  iln^topaeal.  wtntcrcr  taclKwtc  rwH- 
ncau  dI  il  naj  be  traced,  mill  «  bow 
crfol  taiiluiul  aiiMiKiacr  bad  rcMlered 
4cipoUMi  BO  looser  powlbla.    [il«y.l 


have  prc*>iM  on  ltd*  (Id*  of  tlw  cbu»- 

I  «ai  o^r  Add  ben  tfaH  Ur.  Spraec. 
a«  miiliiMliji  al  (real  wcicbl,  n»»itit«m« 
■  wan  MMBlflW  fl«uWi»B«M  ol  t<i« 
UJS  paliir  Wfarc  the  C«MiM*l  than  1 
twt«  doofc  p.  fS.  Tliil  U  a  nbKcl  on 
which  ll  la  hard  to  lay  dcnni  a  aefinitc 
IHM.  Bin  I  man  protcat  B«aia*t  mr 
U,,ra*4  IrWMl'a  dcriTadoa  e<  the  fradd 
•Titaai  IrMa  "  the  atteocntic  pttaKtpla 
ilut  prevsiUtl  in  ili*  Rmhui  doaafaioaa 

naOMtj  documrnt*  before  Ibc  CwQiKat.  Bude  br  men  *bo  v«t«  BBdn  a  (unenor 
lotC  eoOalfl  *  cliuw  of  Ktcal  iM«T«M:  nanclr.  an  nnwn  piaTcr  to  tW  lord  that 
hewUpcnnit  the  v^ii  to  Msad  •ccnfdinc  to  tb<  dUponlwn  ol  UM  le«tatof,  eowpkd 
NM  Hvavumtlr  wiib  •  Irgacr  la  him  ott  oonilitioa  ol  tiii  vo  ddai,  of  to  aoMe 
pcfaoit  of  influence  alxrut  him  for  imnceMiaB  on  Ibe  teaiator'a  bekalL  Aad  bettc* 
M  ta^cra  that.  "  ■*  no  CD«n  ispplkatr*  loe  taal  whicb  b«  U  ol  hi«  ova  ti^t  e«- 
IhM  Io  cnjojr,  it  appa-'S  ■>  >l  it>e*c  ertai  vaiaals  of  tbe  crown  h*d  not  ih«  atnrtt 
M  witMlw  al  ihuf  landi  and  chatlrii  bat  aa  tl>*  kinc  might  iwrmii;  and,  m  tbv 
■Xte  ooartmctioa  of  tba  bond  between  the  kini  and  isem.  all  ilut  iher  nincd  in 
IrtB  emkn  oroal  be  taken  10  f*U  into  Ma  banda  after  their  druh."  I  nt rodvclion  to 
Cod.  Ctip.,  p.  til.  Thia  latcreatc  levrnu  huillT  bonM  onl  by  tlie  prrmiw-a;  a  nun 
might  aatBetlBiaa  be  redaced  to  ivpplicate  «  tupatior  tor  that  whica  h<  had  a  ristu 
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PART  II. 

The  Anglo-Norman  Con  ititution— Causes  of  the  Conquest— Policy  and 
Character  of  Willtam — His  Tyranny — [nircKluctioa  of  i<'eudal  Ser- 
viceSi^OilTcrcocc  between  the  Feudal  GovcriimcnU  of  France  and 
England— Cauacs  of  the  Great  Power  of  the  First  Norman  Kings — 
Arbitrary  Character  of  their  Govcrnmcni— Great  Council — RcMst* 
ance  of  the  Barona  to  John — Magna  Ctiarta — Its  Principal  Anictev~ 
Reign  of  Henry  III. — The  Constitution  Acquires  a  More  Liberal 
Character — Judicial  System  of  the  Anglo-Norman* — Curia  KcKis, 
Exchequer,  &c. — Establishment  oi  the  Common  Law — Its  EfTcct  in 
Fixing  the  Constitution — Remarks  on  the  Limitation  of  Aristocrat* 
ical  Privileges  in  England. 

It  is  deemcti  by  Wlllutii  of  Malmesbury  an  extraordinary 
work  q(  Providence  that  the  English  should  have  given  up 
all  for  lost  after  the  battle  of  Hastings,  where  only  a  small 
though  brave  army  had  pcrished.o  It  was  indeed  the  conquest 
of  a  great  kingdom  by  the  prince  of  a  single  provinccj  an  event 
not  easily  paralleled,  where  the  vanquished  were  httle,  if  at  all, 
less  courageous  than  their  enemies,  and  where  no  domestic 
factions  exposed  the  country  1o  an  invader.  Yet  Willtam  was 
so  advantageously  situated,  that  his  success  seems  neither  un- 
accountable nor  any  matter  of  discredit  to  the  English  tiation. 
The  heir  of  the  house  of  Ccrdic  had  been  already  set  aside  at 
the  election  of  Harold :  and  his  youth,  joined  to  a  mediocrity  of 
understanding  which  excited  neither  esteem  nor  fear.fr  gave 
no  encouragement  to  the  scheme  of  placing  him  upon  the 
throne  in  those  moments  of  imminent  peril  which  followed 
the  battle  of  Hastings.  England  was  peculiarly  destitute  of 
great  men.    Tlie  weak  reigns  of  Ethclred  and  Edward  had 


d  Mslmrabury,  jk  .u.  And  Henrr  of 
Rvtiiingituii  tay*  *<npha.tic2lly.  Ui[le> 
•imn  «I  *exaf««UDO  •exto  a  una  BTitic 
pcrieril  donuBUor  D«im  d*  s^nieAn- 
glotum  Quod  diu  cficiUvcru.  C^coti 
naaiqnc  fSofaanmotvm  up«n»  »  »JIi- 
d*  tndidit  «»  ad  exlcTBnnanduRi.     P. 

110. 

k  Edffu,  afUr  one  or  two  itieffecluo] 


attcnpu  to  rtcovcT  Uic  kioadom,  wu 
tmlid  by  Willium  wilti  h  kindnrM 
which  eaald  oalji-  hav«  proceeded  Iron 
comrupi  ol  hi*  unil«rktiLndlDg ;  lor  he 
wM  ool  ••□tiOK  in  cciutagt.  He  bc~ 
cam*  ih«  I'niiBHt*  friend  of  Itotwri 
nuke  of  Noimandr.  wboie  tnTtunr*.  n 
weU  u  cbaracur,  much  rcanaUcd  h» 
•■wn. 


HALLAM 

rendered  the  government  a  mere  oligarchy,  and  reduced  the 
nobility  into  the  state  of  retainers  to  a  few  leading  houses. 
the  representatives  of  which  were  every  way  unequal  to  meet 
such  an  enemy  as  tlie  Duke  of  Normandy.  If  indeed  the 
concurrent  testimony  of  historians  does  not  exaggerate  his 
forces,  it  may  be  doubted  whether  England  possessed  military 
resources  sufficient  to  have  resisted  so  numerous  and  well- 
appointed  an  army.f 

This  forlorn  state  of  the  country  induced,  if  it  did  not  jus- 
tify, the  measure  of  tendering  the  crown  lo  William,  which 
he  had  a  pretext  or  title  to  claim,  arising  from  the  intentions, 
perhaps  the  promise,  perhaps  even  the  testament  of  Edward, 
which  had  more  weight  in  those  limes  tlian  it  deserved,  and 
was  at  [east  better  ttian  the  naked  title  of  conquest.  And 
this,  supported  by  an  oath  exactly  similar  to  that  taken  by  tlie 
Anglo-Saxon  kings,  and  by  the  assent  of  the  multitude,  Eng- 
lish as  well  as  N'omians,  on  the  day  of  his  coronation,  gave  as 
much  appearance  of  a  regular  succession  as  the  circumstances 
of  the  times  would  permit.  Those  who  yielded  to  such  cir- 
cumstances could  not  foresee,  and  were  unwilling  to  anticipate, 
the  bitterness  of  that  servitude  which  William  and  his  Nor- 
man followers  were  to  bring  upon  their  country. 


r  It  has  bten  itiBgcitcd,  in  the  lecond 

Rrport   o(   B    Cotnnilttce    ot   the    Lordi' 

llouM  on  ihe   Dienitv  ol  k   I'«cr.   to 

nrhich  I  nhail  hiv*  mnch  rircounc  In  th« 
lollawinc  paces,*  Ihal  "  Chr  lacilily  wilh 
wtiich  tbe  CoiniiMTd  liaj  liF«n  achirvrd 
■fcmi  to  ii»»c  Seen,  in  pan.  ihe  tonw- 
<)uracc  of  dctccu  in  the  Saxon  Inntitu- 
tioD*.  maii  ol  the  w»m  of  a  mihiary  force 
■iiniltr  to  thai  wlktch  had  then  be«ti 
cMtilUliri!  in  Normandy,  and  in  •ome 
Otbn  piin»  at  the  conlinent  o(  Europe. 
The  >dvrnlurrii  in  the  nTm]r  oI  William 

were  ol  ihoie  counines  in  which  fuch 
B  niiUIanr  cilaliliihnirnt  had  prcTailed." 
I*.  M.  It  cannot  be  said,  I  think.  Hint 
there  were  tnv  manifeii  ddeci*  in  the 
Saxon  iBRitntlMit.  »o  f»  i*  relited  to 

Ihc  defence  of  Ihe  connlry  aKainit  in- 
vH'iMi.  it  wan  iWTt  of  t^'  iri'.'JiYa  fecri- 
lilai.   It)    which   all    allodial    landholder! 


were  Mund.    Nor  is  it  luiic  aeciiiate  to 

i^Krak  of  a  oi'lilaty  fi:>tcc  then  ealabltihcd 

In   Noroiandr.  or  (rD-wherc   tlic.    We 

Bpply  these  wordi  lo  a  permanent  body 

alwayi  iindn'  armp.    Tliia  waa  no  aiin< 

bulc  o(  feudal  tenure,  howevei  the  fr»- 

quenrjr  ol  wtj.  fcneral  ot  private,  may 
have  innrcd  the  tcnanlG  by  inihlarr  ser- 
vice to  a  tnoie  habitual  diaciplinc  than 
Ihe  ihanen  of  Ensland  ever  knew.    The 


Ine  ihaneit  ol  r.nBlsn4  ' 
atlvcnlurcr!!    in    William'i    army    were 
from    V  irioun    coun  I  ri  ft,    and    nioit    ol 
them,  doubtteiv  had  lervrd  before,  but 

whether  ai  h:rcd  tncrecnarie*  or  no  we 

hare    probably    noi    sulbcienl    meani    of 

dcterriiiiinir.    The    practice    ol    hiring 

troops  dors  not  allrairl  the  nolice  n(  hli> 

(■rriani.   I   believe,  tn  »o  early  an  ase. 
We  need   not.   however,   resort   lo   tkla 
eoojecturc,  »ince  hiitorr  tuAiclcBUr  ot- 
■ui,   Lu   niiii.ii  «ii   •.IU1.1II   iMiKiiiu.iio        pTaini  Ihe  success  of  W illianu 
*  Thl*  Uepon  I  Ecncrally  quote  from  that  prtnttd  in  iSig;    but  In  iVag  ii  was 

teprinled  with  corrrcTioni,.     It  has  been  s^id  Ihal  lbr<e  were  oceasioned  by  the  strict. 

urci  «t  Sir.  Allen,  in  the  i;ih  volutne  of  (he  Edmbunrt'  Kevirw,  not  more  remark- 
able for  iheir  Vamins  and  acjileness  than  llicir   lererity  on  ibe   Report-     The  cor- 

rccUonf.  I  npT^rehend.  are  ehicfly  confined  to  erroia  cl  name*,  dale*,  and  others  of 
a  similar  kind,  which  no  doubt  had  been  copiously  pointed  oul.  Bui  it  has  not 
appeared  to  me  that  Ihe  Lords*  Committee  hare  altered,  to  any  conaldcrabl*  desrec, 
the  positions  upon  wbiels  lh«  reviewer  animidvpris.  It  wa«  hardly.  Indeed,  to  ba 
«xp«cted  that  the  tuppottd  compiler  nl  the  Keport,  th«  late  Lord  Rcdtsdala, 
having  taken  up  his  own  line  of  opinion,  would  abandon  It  on  ihe  lugnation* 
of  one  whoM  cotnmettti.  ihoueh  extrf-mrty  able,  and  often,  in  the  eyes  of  manv, 
well  founded,  are  certaiolr  not  couched  in  the  moiT  cancilialury  or  rctpccitul 
iHWuac^ 
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The  commencement  of  his  adiiiinistralion  was  tcleraWy 
equitable.  Tliuugh  many  confiscations  tuuk  place,  in  order 
to  gratify  the  Norman  amiy,  yet  Uie  mass  of  property  was  left 
in  the  hands  of  its  former  poxsessors.  Offices  of  high  trujt 
were  bestowed  upon  EngUshmcn,  even  upon  those  whose  fam- 
ily renown  might  have  raised  the  most  aspirtng  ihoughtB.d 
But  partly  ilirough  the  insolence  and  injustice  of  William's 
Norman  vassals,  partly  through  the  suspiciousness  natural  to 
a  man  conscious  of  having  overturned  the  national  govern- 
nicnt,  his  yoke  soon  became  more  heavy.  Tlic  English  were 
oppressed ;  they  rebelledf  were  subdued,  and  oppressed  again. 
All  llicir  risings  were  without  concert,  and  desperate;  they 
wanted  men  fit  to  head  tliem,  and  fortresses  to  sustain  their 
revolt.^f  After  a  very  few  years  they  sank  in  despair,  and 
yielded  for  a  century  to  the  indignities  of  a  comparatively 
small  body  of  strangers  without  a  single  tumult.  So  possible 
is  it  for  a  nation  to  be  kept  in  permanent  servitude,  even  with- 
out losing  its  reputation  for  individual  courage,  or  its  desire 
of  freedom.' 

The  tyranny  of  William  displayed  less  of  passion  or  inso- 
lence than  of  that  indifference  about  human  suffering  which 
distingiu"shcs  a  cold  and  (ar-siglited  statesman.  Impressed  by 
the  frequent  risings  of  the  English  at  the  commencement  of 
his  reign,  and  by  ttie  recollection,  as  one  historian  observes, 


4  Onlrricii*  VjCati»,  p.  $so  (In  Du 
Clictne,  Hi*t.  Konn.  Script.^ 

#  Orditti-m  iviticv*  lti«  w»nl  of  nMir* 
in   Kaiitand  *>  (-ne  rcaion   why  r«h«|. 

lion*  »rcf  Miily  i|iicll(d.      P,  Jii.      Kail- 

inc  in  their  aticmiHR  ui  a  gcfiTrcui  r«- 
niKUncc,  t)ir  RivkHOi  enclMiuuml  lo  Krt 
rid  of  their  cncrnici  by  auAtsl nation.  Xo 
Mrtilcli  Rtiny  Nufmanii  became  viciimt. 
WiUiam  therclore  tmcUA  tliftt  in  evffr 
aitf  nl  murdrr,  whiih  •irictly  ir«ant  the 
Icillins  of  anyone  hv  nil  unknown  liAnd, 
rile  liiKirlrfil  filiiiulil  1)F  liiMe  in  n  fine, 
unlcis  ihcv  coul-d  prove  the  pcrinn  miir 

■IcrpJ   tfi   fie  »n   FnKliihm.tn.     Thii  «■•■ 

tried  by  va  Itioueil,  unan  what  wu 
oiler!  X  prearnlment  of  Ennliiihrv.  Hut 
from  the  reiitn  o(  Henry  It.,  the  two 

njliiint    ti:tviri;    been    very    mu'^li    filter- 

miDRicd.  thii  inquiry,  as  we  learn  from 
the  riia1»£iie  ile  5ca««i",  p  36.  crnwd; 
and  in  every  case  of  a  ircctnan  murclereit 
by  peruini  iiiiknnwn  the  himilrril  wiik 
fined.  See  however  Bracton,  I.  iiU  c. 
'5- 

/  The  brave  reuslancc  nf  Hereward  In 
the  ferns  of  I.tncoln  sad  Cambridue  is 
well  loW  by  M.  Thierry,  ftoni  IiikuHui 
anJ  Giimar.  Coni)iiJte  d'An«1r'  ij»r  )e« 
Notmond*,  vol.  it.  p,   i(0.     Turnei   bad 


given  it  in  «ome  detail  fn-im  Ihe  foimcr. 
Tlereward  ultimately  made  hit  peace 
with  Williaiw,  sii'l  recoveteti  hi«  eniate. 
Accordiim  la  Insulfu*.  he  died  peace- 
ihly.  ami  wm  hMiird  at  Croylandi  ac- 
conliiiK  lo  (iaimar,  he  vtm  luiia  Minn  ltd 
in  hit  hitut«  by  loiiie  Nomianit.  The 
latter  account  it  coalifned  by  an  early 
ehiiiniEler,  (lom  whom  an  ritiari  ■« 
Kiven  hy  Mi.  Wriirht.  A  more  dctnileil 
itirfn'iii  ti(  Herewird  (De  r,r«iii  Hue- 
«ariji  Saxonit)  i*  faund  in  the  cbartu- 
lary  <if  Sw«fl1i»rn  Ahhey,  now  prraerrcd 
in  Petcrbnrniish  Taih  rdrn1,  and  said 
to  1.»  •■  O'M  a*  tbr  twclfib  eenlury.  Mr. 
Wriaht  puhliihe*!  it  in  183B,  from  a  copy 
in  thr  library  o(  Trinity  College.  Cain- 
bridge.  If  the  niiihor  is  to  be  be- 
lievril,  hr  hail  ronvcTned  with  •oma 
companion!  d(  Herevrard.  But  suth 
teuimon*  ii  (rften  leianrd  by  Ihe  medi- 
xial  lemi'tomancera.  Thoutfi  Ihe  writer 
njuwK*  lu  affect  a  different  OTiKin,  be  i» 
loo  full  nl  Anglo-Sainn  nympalhtcs  to 
be  «ti*K»<*eil:  and  in  fact,  he  has  evi- 
dently bortowril  ureally  frura  eiafcct- 
aied  lesendt,  pcrfatis  melncal,  current 
•  TiirirK  the  Km[li«h,  ■•  tii  Ihe  early  life 
of  llerewntd.  to  wbirb  Ini^vilfuB,  or  who- 
ever peikonaled   hiiii,  cutsurily  alladcti 
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ward  the  Confessor,  free  from  any  superiority  but  that  of 
the  crovt-n,  and  were  denominated,  as  in  former  times,  tlie  king's 
thanes.m  Coapatric,  son  perhaps  of  one  of  that  name  who  had 
possessed  the  earldom  of  Northumberland,  held  fort>--one 
manors  in  Yorkshire,  though  many  of  them  are  stated  in 
Domesday  to  be  waste.  But  inferior  freeholders  were  much 
less  disturbed  in  their  estates  than  the  higher  class.  Brady 
maintains  that  the  Enghsh  tiad  su^cred  universally  a  depriva- 
tion of  their  lands.  But  the  vahiable  labors  of  Sir  Henry  Ellis, 
in  presenting  us  with  a  complete  analysis  of  Domesday  Dookr 
afford  an  opportunity,  by  his  list  of  mesne  tenants  at  the  time 
of  the  survey,  to  form  some  approximation  to  the  relative  num- 
bers of  English  and  foreigners  holding  manors  under  the  im- 
mediate vassals  of  the  crown.  The  baptismal  names  (there  are 
rarely  any  others)  are  not  always  conclusive ;  but,  on  the  whole, 
we  Icani  by  a  little  practice  to  distinguish  the  Norman  from  the 
Anglo-Saxon.  It  would  be  manifest,  by  running  the  eye  over 
some  pages  of  this  list,  how  considerably  mistaken  is  the  sup- 
position that  few  of  English  birth  held  entire  manors.  Though 
I  will  not  now  affirm  or  deny  that  they  were  a  majority,  they 
form  a  large  proportion  of  nearly  8,000  mesne  tenant.s,H  who 
are  summed  up  by  the  diligence  of  Sir  Henry  Ellis.  And  we 
may  presume  that  they  were  in  a  very  much  greater  proportion 
among  the  "  Hberi  homines,"  who  held  lands,  subject  only  to 
free  services,  seldom  or  never  very  burdensome.  It  may  be 
added  that  many  Normans,  as  we  learn  from  history,  married 
English  heiresses,  rendered  so  frequently,  no  doubt,  by  the 
violent  deaths  of  their  fathers  and  brothers,  but  still  transmit- 
ting ancient  rights,  as  well  as  native  blood,  to  their  posterity. 
This  might  induce  us  to  suspect  that,  great  as  the  spoliation 
must  appear  in  modem  times,  and  almost  completely  as  the 
nation  was  excluded  from  civil  power  in  the  commonwealth, 
there  is  some  exaggeration  in  the  language  of  those  writers 
who  represent  them  as  universally  reduced  to  a  state  of  penury 


«•  Bndy.  wbow  unfaimMi  atwan 
Vmv*  pace  with  hii  abtlity.  tx'rtcad* 
that  %n  lhe««  im  tnvnUI  oAicrri  of  th« 
Icing'*  bouichald.  Bui  nolwilliMand' 
Irb  the  difficulty  ,0!  dii^iroviiiK  ibti« 
irratuilou*  Ml  p  posit  ion*,  it  in  prcftjr 
ccfi&in  that  maay  of  ibc  I^grlKh  pro- 

Crirloia  in  Uomrtdajr  could  not  luve 
e«n  af  thii  dcaeriptton.  Sec  rn.  99.  i5J. 
»8,  *I9.  and  othn-  placci.  The  qu«m- 
tion,  bowevci,  wu  aol  vorlh  a  bAttIc, 


thougll  it  malrrs  a  figure  in  the  tonlro- 
vernjr  of  Normkni  and  Anti-NoniUDi. 
betaren  DiijcdalT  anil  Brady  on  \h*  one 
sMJt.  and  Tyrrell,  Peiyl.  And  Altvood 
on  the  other. 

n  b'itiii'*  Inlroduclion  to  DomeMlay, 
Tol.  ii.  p.  Sti.  "The  teoanl*  in  capita, 
incluiJing:  cccl«^iaalical  corporation  1. 
Btnounted  Marcely  (a  mw:  ina  undrf 
tcnanla  wcfc  7S71. 
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and  servitude.  And  this  suspicion  may  be  in  some  degree 
just.  Yet  these  writers,  and  especiaUy  the  most  English  in 
feeling  of  them  all,  M.  Thierry,  arc  warranted  by  the  language 
of  contemporary  authorities.  An  important  passage  in  the 
Dialogus  dc  Scaccario,  written  towards  the  end  of  Henry  III.'s 
reign,  lends  greatly  to  diminish  the  favorable  impression  which 
the  Saxon  names  of  so  many  mesne  tenants  in  Domesday  Book 
would  creaie.  If  we  may  trust  Gervase  of  Tilburj-,  author  of 
this  little  treatise,  the  estates  of  those  who  had  borne  arms 
against  William  were  alone  confiscated;  though  the  others 
were  subjected  to  the  feudal  superiority  of  a  Norman  lord. 
But  when  these  lords  abused  their  power  to  dispossess  the  na- 
tive tenants,  a  clamor  was  raised  by  tlie  Enghsh,  and  complaint 
made  to  the  king ;  by  whom  it  was  ordered  (if  we  rightly  under- 
stand a  passage  not  devoid  of  obscurity)  thai  the  tenant  might 
make  a  bargain  with  his  lord,  so  as  to  secure  himself  in  posses- 
sion ;  but  that  none  of  the  English  should  have  any  right  of 
succession,  a  fresh  agreement  with  the  lord  being  required  on 
every  change  of  tenancy.  The  Latin  words  will  be  found 
below.o  This,  as  here  expressed,  suggests  something  like  an 
uncertain  relief  at  the  lord's  will,  and  paints  the  condition  of 
the  English  tenant  as  wretchedly  dependent.  But  an  instru- 
ment published  by  Spelman,  and  which  will  be  found  in  Wil- 
kins.  Lex.  Ang.  Sax.  p.  287,  gives  a  more  favorable  view,  and 
asserts  that  William  permitted  those  who  had  taken  no  part 
against  him  to  retain  their  lands;  though  it  appears  by  the 
very  same  record  that  the  Normans  did  not  much  regard  the 
royal  precept. 

But  whatever  may  have  been  the  legal  condition  of  the 


o  Poll  Tcpni  cuniiulsilioncm.  posi  Jus- 
tatn  rebelliuni  »ubvCT»ionCTn.  cum  n% 
h'>e  rtBixiiuc  (noc<T<-»  \oca  no*«  perlim- 
Irirrnt.  facta  *it  in'^uixitiu  illtrstrn*,  qui 
(uiruiit  qui  cuntrn  rcgcm  in  tiello  dirtil. 
Canfei  pvr  tuKim  *v  ■atvavvTanl.  Hi« 
onmbui  d  ilcm  luncililiuit  curum  iiui 
In  bcllo  occiibuiTint,  rptt  omni*  trrra- 
rum  ct  fuixlorutn  ilnnc  rcdiluum  quo* 
•ntp  poiinlnanl,  iintcluia  nl;  msKntim 
IU.m(|uc  rejiuiJiliaiil  trui  vilir  brncficio 
•tib  inimkli  VFTUtn  i|ul  vocatj  ad  btl. 
lum  nccilxiri  C">nvcncroiit,  vcl  brnilUri- 
but  iirl  iiiiibusHbcl  ncccswriii  i>ccutuiti 
Segatii*  niin  inlcrfuct»ni.  com  tnctu 
tCRipCTii  dcvQiii  obaetiuiif  graluin  do- 
ninoTuni  ]i<.>i>»«ili*tciit  line  (pc  nicvrv 
•lonif.  filii  uniuni  pro  volopuic  (.tk. 
vj.liintalc'l  timcit  dtinitmram  panii- 
<I«re  cirpcrunt  "icccdente  vero  I  im- 
pure cum  (j'.'intiiik  h\>if  udioii  paiiim  a 


posicssionibuB  pcltcrcnlur,  dcc  (tMI  qnl 
■btitli  rctiiiu«ril,  commnm*  indigenB- 
ruin  ad  rcitcni  pcrvcnit  qiicrimonia. 
quaii  lie  omiiibu*  pjeo»i  et  r«bu« 
Bpotiatia  ad  ■licni|[<ma»  (ranslre  eogr- 
Tcmur.  Commiiniciito  limum  luiwr  nit 
cungjlio.  dcccctuni  tat,  ut  qnOil  •  doml' 
ni*  fui*  ciiRCDiibut  mrriii*  totervmi- 
rntc  ^clionc  Iciririma  putcrani  obli- 
fiFfc,  titit  inviotabili*  jur_  conccilfTen- 
Inr:  cctcTum  aultm  namioe  *ilccr>M> 
oni(  II  itniporibui  subiciBc  f^enti*  nihil 
sibi  vindioiTnt.    •    ■    >    Sic  ut'lur  qui*- 

Suit  dr  gcnie  BUbncia  tiindaa  vet  •liquid 
uj  III  modi  posudet.  non  quod  rslicinc 
tucoctdonli  debcri  »ibf  vld«batnr. 
iii)c|)iu>  cBi;  led  qaod  kalummailo  meri- 
ti«  Finit  csiffeniibus.  vd  ahqui  pactltme 
iniFrvmirate  otMinuit.  IMiU.  ae  Scai? 
carlo,  c  i«k 
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English  mesne  tenant,  by  kniglu-service  or  socage  (for  the 
case  of  villeins  is  of  course  not  here  considered),  during  the 
first  two  Norman  reigns,  it  seems  evident  that  he  was  protected 
by  the  charter  of  Henry  I.  in  the  hereditary  possession  o(  his 
lands,  subject  only  to  a  "  lawful  and  just  relief  towards  bis 
lord."  For  this  charter  is  addressed  to  all  the  liege  men  of 
die  crown, "  French  and  English ;  "  and  purports  to  abolish  all 
the  evil  customs  by  which  the  kingdom  had  been  oppressed, 
extending  to  the  tenants  of  the  barons  as  well  as  those  of  the 
crown.  Wc  cannot  reasonably  construe  the  language  in  the 
Dialogue  of  the  Exchequer,  as  if  in  that  late  age  the  English 
tenant  had  no  estate  of  fee-simple.  If  this  had  been  the  case, 
there  could  not  have  been  the  difficulty,  which  he  mentions  in 
another  place,  of  distinguishing  among  freemen  or  freeholders 
(liberi  homines)  the  Norman  blood  from  the  EngUshman,  which 
frequent  intermarriage  had  produced.  He  must,  wc  are  led 
to  think,  either  have  copied  some  other  writer,  or  made  a  care- 
less and  faulty  statement  of  his  own.  But,  at  the  present,  we 
are  only  considering  the  state  of  the  English  in  the  reign  of 
the  Conqueror.  And  here  we  have,  on  the  one  hand,  a  manifest 
proof  from  the  Domesday  record  that  they  retained  the  usu- 
fruct, in  a  very  great  measure,  of  the  land  ;  and  on  the  other, 
the  strong  testimony  of  contemporary  historians  to  the  spolia- 
tion and  oppression  which  they  endured.  It  seems  on  the  whole 
most  probable  that,  notwithstanding  innumerable  acts  of  tyr- 
anny, and  a  general  exposure  to  contumely  and  insolence,  they 
did  in  fact  possess  what  they  are  recorded  to  have  possessed 
by  the  Norman  commissioners  of  1085. 

The  vast  extent  of  the  Norman  estates  in  capite  is  apt  to 
deceive  us.  In  reading  of  a  baron  who  held  forty  or  fihy  or 
one  hundred  manors,  wc  are  prone  to  fancy  his  wealth  some- 
thing like  what  a  similar  estate  would  produce  at  this  day. 
But  if  we  look  at  the  next  words,  we  shall  continually  find 
that  someone  else  held  of  him ;  and  this  was  a  holding  by 
knight's  sem'ce,  subject  to  feudal  incidents  no  doubt,  but  not 
leaving  the  seigniory  very  lucrative,  or  giving  any  right  of 
possessory  ownership  over  the  land.  The  real  possessions  of 
the  tenant  of  a  manor,  whether  holding  in  chief  or  not,  con- 
sisted in  the  demesne  lands,  the  produce  of  which  he  obtained 
without  cost  by  the  labor  of  the  villeins,  and  in  whatever  other 
payments  tlicy  might  be  bound  to  make  in  money  or  kind.    It 
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will  be  rcmmticrcd,  what  has  been  more  than  once  inculcated, 
that  at  this  time  the  villani  and  bordaru,  that  is,  ceorls,  were  not 
like  the  villeins  of  Braclon  and  Littleton,  destitute  of  rights 
in  their  property;  their  condition  was  lending  to  the  lower 
stage,  and  with  a  Norman  lord  they  were  in  much  danger  ol 
oppression ;  but  they  were  "  law-worthy,"  they  had  a  civil 
status  (to  pass  from  one  technical  style  to  another),  for  a  cen- 
tury after  the  conquest. 

Yet  I  would  not  extenuate  the  calamities  of  this  great  revo- 
lution, true  Ihougli  it  be  that  much  good  was  brought  out  of 
them,  and  that  we  owe  no  trifling  part  of  what  inspires  self- 
esteem  to  the  Norman  element  of  our  population  and  our  pol- 
ity. England  passed  under  the  yoke ;  she  endured  the  arro- 
gance of  foreign  conquerors;  her  children,  even  though  their 
loss  in  revenue  may  have  been  exaggerated,  and  still  it  was 
enormous,  became  a  lower  race,  not  called  to  the  councils  of 
their  sovereign,  not  sharing  bis  trust  or  his  bounty.  They 
were  in  a  far  different  condition  from  the  provincial  Romans 
after  the  conquest  of  Gaul,  even  if,  which  is  hardly  possible  to 
determine,  their  actual  deprivation  of  lands  should  have  been 
less  extensive.  For  not  only  they  did  not  for  several  reigns 
occupy  the  honorable  stations  which  sometimes  fell  to  the  lot 
of  the  Roman  subject  of  Govis  or  Alaric,  but  they  had  a  great 
deal  more  freedom  and  importance  to  lose.  Nor  had  they 
a  protecting  church  to  mitigate  barbarous  superiority;  their 
bishops  were  degraded  and  in  exile ;  the  footstep  of  the  invader 
was  at  their  altars ;  their  monasteries  were  plundered,  and  tlie 
native  monks  insulted.  Rome  herself  looked  with  little  favor 
on  a  church  which  had  preserved  some  measure  of  indepen- 
dence. Strange  contrast  to  the  triumphant  episcopate  of  the 
Merovingian  kings!/" 

Besides  the  severities  exercised  upon  the  English  after  every 
insurrection,  two  instances  of  William's  unsparing  cruelty  arc 
well  known,  the  devastation  of  Yorkshire  and  of  the  New 
Forest.  In  the  former,  which  had  the  tyrant's  plea,  necessity, 
for  its  pretext,  an  invasion  being  threatened  from  Denmark, 
the  whole  country  between  the  Tyne  and  the  Humbcr  was 
laid  so  desolate,  that  for  nine  years  afterwards  there  was  not 


P  The  opprension  of  the  EnKliih  Aw- 
iOK  rh«  fim  nign*  I'm  the  CunqucBt 
il  full)-  ilcicfilifd  bf  tilt  Norman  hi»- 
lornai  UinnMlvn.  u  wsU  u  by  Uic 


StxoB  Chronicle.  Tbeir  teatlmoale* 
tie  well  collected  bjr  M.  TliicfTy.  in  Ibc 
Mcond  Tolurae  oi  hi*  mtualile  binoty. 
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an  inhabited  village,  and  hardly  an  inhabitant,  left ;  the  wast- 
ing of  this  district  having  been  followed  by  a  famine,  which 
swept  away  the  whole  population.?  That  of  the  New  Forest, 
though  undoubtedly  less  calamitous  in  its  effects,  seems  even 
more  monstrous  from  the  Irivolousness  of  the  causer  He 
aCloresled  several  other  tracts.  And  these  favorite  desmesnes 
of  the  Norman  kings  were  protected  by  a  system  of  iniquitous 
and  cruel  regulations,  called  the  Forest  Laws,  which  it  be- 
came aftcrwartls  a  great  object  with  the  asserters  of  liberty 
to  correct.  TIic  penalty  for  killing  a  stag  or  a  boar  was  loss 
of  eyes :  for  William  loved  the  great  game,  says  the  Saxon 
Chronicle,  as  if  he  had  been  their  father.i 

A  more  general  proof  of  the  ruinous  oppression  of  WilHam 
the  Conqueror  may  be  deduced  from  the  comparative  condi- 
tion of  the  Enghsli  towns  in  the  reign  of  Edward  Ibc  Con- 
fessor, and  at  the  compilation  of  Domesday.  At  the  former 
epoch  there  were  in  York  1,607  i'lhabited  houses,  at  the  latter 
967;  at  the  fonner  there  were  in  Oxford  721,  at  the  latter  243; 
of  172  houses  in  Dorchester,  100  were  destroyed ;  of  243  in 
Derby,  103 ;  of  487  in  Chester,  205.  Some  other  towns  had 
suffered  less,  but  scarcely  any  one  fails  to  exhibit  marks  of  a 
decayed  population.  As  to  the  relative  numbers  of  the  peas- 
antry and  value  of  lands  at  these  two  periods,  it  would  not  be 
easy  to  assert  anything  without  laborious  examination  of 
Domesday  Book.' 
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The  demesne  lands  of  the  crown,  extensive  and  scattered 
over  every  county,  were  abundantly  sufficient  to  support  its 
dimity  and  magnificence;"  and  William,  far  from  wasting 
tliis  revenue  by  prodigal  grants,  took  care  to  let  them  at  the 
highest  rate  to  farm,  little  caring  how  much  the  cultivators 
were  racked  by  his  tenants.^  Yet  his  exactions,  both  feudal 
and  in  the  way  of  tallage  from  his  burgesses  and  the  tenants 
of  his  vassals,  were  almost  as  violent  as  his  confiscations.  No 
source  of  income  was  neglected  by  him,  or  indeed  by  his  suc- 
cessors, however  trifling,  unjust,  or  unreasonable.  His  re^'e- 
nues,  if  we  could  trust  Ordericus  Vitalis,  amounted  to  1,060/, 
a  day.  This,  in  mere  weight  of  silver,  would  be  equal  to  nearly 
1,200,000/.  a  year  at  present.  But  the  arithmetical  statements 
of  these  writers  arc  not  implicitly  to  be  relied  upon.  He  left 
Bt  his  death  a  treasure  of  60,000/,  which,  in  conformity  to  his 
dying  request,  his  successor  distributed  among  the  churcti 
and  poor  of  the  kingdom,  as  a  feeble  expiation  of  the  crimes 
by  which  it  had  been  accumulated ;»  an  act  of  disinterested- 
ness which  seems  to  prove  that  Rufus,  amidst  all  his  vices,  waa 
not  destitute  of  better  feelings  than  historians  have  ascribed 
to  him.  It  might  appear  that  William  liad  little  use  for  his 
extorted  wealth.  By  the  feudal  constitution,  as  established 
during  his  reign,  he  commanded  the  service  of  a  vast  army 
at  its  own  expense,  either  for  domestic  or  continental  war- 
fore.  But  this  was  not  sufficient  for  his  purpose ;  like  Other 
tyrants,  he  put  greater  trust  in  mercenary  obedience.  Some 
of  his  predecessors  had  kept  bodies  of  Danish  troops  in  pay; 
partly  to  be  secure  against  their  hostility,  partly  from  the  con- 
venience of  a  regular  army,  and  the  love  which  princes  bear 
to  it.  But  William  carried  this  to  a  much  greater  length.  He 
had  always  stipendiary  soldiers  at  his  command.  Indeed  his 
army  at  the  Conquest  could  not  have  been  swollen  to  such 
numbers  by  any  other  means.  They  were  drawn,  by  the  al- 
lurement of  high  pay,  not  from  France  and  Brittany  alone, 
but  Flanders.  Germany,  and  even  Spain.  When  Canute  of 
Denmark  threatened  an  invasion  in  1085,  William,  too  con- 
scious of  his  own  tyranny  to  use  the  arms  of  his  English  sub- 
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jccts,  collected  a  mercenary  force  so  vast,  that  men  wondered, 
says  the  Saxon  chronicler,  how  the  country  could  maintain 
it.  This  he  quartered  upon  the  people,  according  to  the  pro- 
portion of  their  estates.-*^ 

Whatever  may  be  Ihoughi  of  the  Anglo-Saxon  tenures,  it 
is  certain  that  those  of  the  feudal  system  were  thoroughly 
estabtislied  in  England  under  the  Conqueror.  It  has  been 
observed,  in  another  part  of  this  work,  that  the  rights,  or 
feudal  incidents,  of  wardship  and  marriage  were  more  com- 
mon in  England  and  Normandy  than  in  the  rest  of  France. 
They  certainly  did  not  exist  in  the  former  before  the  Conquest ; 
but  whether  they  were  ancient  customs  of  the  latter  cannot 
be  ascertained,  unless  we  had  more  incontestable  records  of 
its  early  jurisprudence.  For  the  Great  Customary  of  Nor- 
mandy is  a  compilation  as  late  as  the  reign  of  Richard  Cceur- 
de-Lion,  when  the  laws  of  England  might  have  passed  into 
a  country  so  long  and  intimately  connected  with  it.  But  tliere 
appears  reason  to  think  that  the  seizure  ol  the  lands  in  ward- 
ship, the  selling  of  the  heiress  in  marriage,  were  originally 
deemed  rather  acts  of  violence  than  conformiiblc  to  law.  For 
Henry  l.'s  charter  expressly  promises  that  llie  mother,  or  ne?ct 
of  kin,  shall  have  the  custody  of  the  lands  as  well  as  person 
of  the  heir.y  And  as  the  charter  of  Henry  H.  refers  to  and 
confirms  that  of  his  grandfather,  it  .leems  to  follow  that  what 
is  called  guardianship  in  chivalry  had  not  yet  been  established. 
At  least  it  is  not  till  the  assize  of  Clarendon,  confirmed  at 
Northampton  in  1176,*  that  the  custody  of  the  heir  is  clearly 
reserved  to  the  lord.  With  respect  to  the  right  of  consenting 
to  the  marriage  of  a  female  vassal,  it  seems  to  have  been,  as 
I  have  elsewhere  observed,  pretty  general  in  fcud.il  tenures. 
But  the  sale  of  her  person  in  marriage,  or  the  exaction  of  a 
sum  of  money  in  lieu  of  this  scandalous  tyranny,  was  only 
the  law  of  England,  and  was  not  perhaps  fully  authorized  as 
such  till  the  statute  of  Merton  in  1236. 

One  innovation  made  by  William  upon  the  feudal  law  is 
very  deserving  of  attention.  By  the  leading  principle  of  feuds. 
an  oath  of  fealty  was  due  from  the  vassal  to  the  lord  of  whom 
he  immediately  held  his  land,  and  to  no  other.    The  king  of 
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France,  long  after  this  period,  had  no  feudal  and  scarcely  any 
royal  authority  over  the  tenants  of  his  own  vassals.  But  Will- 
iam received  at  Salisbury,  in  1085,  the  fealty  of  all  landholders 
in  England,  both  those  who  held  in  chief,  and  their  tenant:i  ;a 
thus  breaking  in  upon  the  feudal  compact  in  its  most  essential 
attribute,  ttie  exclusive  dependence  of  a  vassal  upon  his  lord. 
And  tliis  may  be  reckoned  among  the  several  causes  which 
prevented  the  continental  notions  of  independence  upon  tlic 
crom-n  from  ever  taking  root  among  the  English  aristocracy. 
The  best  measure  of  William  was  the  establishment  of  pub- 
lic peace.  He  pemiitled  no  rapine  but  Ins  own.  The  feuds 
of  private  rcveng^e,  the  lawlessness  of  robbery,  were  repressed. 
A  girl  laden  with  gold,  if  we  believe  some  ancient  writers, 
might  have  passed  safely  through  the  kingdom.fr  But  this 
was  the  tranquillity  of  an  imperious  and  vigilant  despotism, 
the  degree  of  which  may  be  measured  by  these  effects,  in  which 
no  improvement  of  civilization  had  any  share.  There  is  as- 
suredly nothing  to  wonder  at  in  the  detestation  with  which 
the  F.nglish  long  regarded  the  memory  of  this  tyrant.^  Some 
advantages  undoubtedly,  in  the  course  of  human  aflfairs, 
eventually  sprang  from  the  Norman  conquest.  The  invaders, 
though  without  perhaps  any  intrinsic  superiority  tn  social  vir- 
tues over  the  native  English,  degraded  and  barbarous  as  these 
are  represented  to  us,  had  at  least  their  exterior  polish  of 
courteous  and  chivalric  manners,  and  that  taste  for  refinement 
and  magnificence,  which  serve  to  elevate  a  people  from  mere 
salvage  rudeness.  Their  buildings,  sacred  as  well  as  domestic, 
became  more  substantial  and  elegant.  The  learning  of  the 
clergy,  the  only  class  to  whom  that  word  could  at  all  be  ap- 
plicable, became  infinitely  more  respectable  in  a  short  time 
after  the  conquest.  And  though  this  may  be  by  some  ascribed 
to  the  general  improvements  of  Europe  in  that  point  during 
the  twelfth  century,  yet  I  think  it  was  partly  owing  to  the  more 
free  intercourse  with  France,  and  the  closer  dependence  upon 
Rome,  which  that  revolution  produced.     This  circumstance 
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was,  however,  of  no  great  moment  to  the  English  of  those 
times,  whose  happiness  could  hardly  be  effected  by  the  theo- 
logical reputation  of  Lanlranc  and  Ansclm.  Perhaps  the  chief 
benefit  which  the  natives  of  that  generation  derived  from  the 
government  of  William  and  his  successors,  next  to  that  of  a 
more  vigilant  police  was  the  security  they  found  from  inva- 
sion on  the  side  of  Denmark  and  Norway.  The  high  reputa- 
tion of  the  Conqueror  and  his  sons,  with  the  regular  organiza- 
tion of  a  feudal  militia,  deterred  those  predatory  annics  which 
had  brought  such  repeated  calamity  on  England  in  former 
times. 

The  system  of  feudal  policy,  though  derived  to  England 
from  a  French  source,  bore  a  very  different  appearance  in  the 
two  countries.  France,  for  about  two  centuries  after  the  house 
of  Capet  had  usurped  the  throne  of  Charlemagne's  posterity, 
could  hardly  be  deemed  a  regular  confederacy,  much  less  an 
entire  monarchy.  But  in  England  a  government,  feudal  in- 
deed  in  its  form,  but  arbitrary  in  its  exercise,  not  only  main- 
tained subordination,  but  almost  extinguished  liberty.  Several 
causes  seem  to  have  conspired  towards  this  radical  difiFcrence. 
In  the  first  place,  a  kingdom  comparatively  small  is  much 
more  easily  kept  under  control  than  one  of  vast  extent.  And" 
the  fiefs  of  Anglo-Norman  barons  after  the  Conquest  were 
far  less  considerable,  even  relatively  to  the  size  of  the  two 
countries,  than  those  of  France.  The  Earl  of  Chester  held, 
indeed,  almost  all  that  county;**  the  Earl  of  Shrewsbury, 
nearly  the  whole  of  Salop.  But  these  domains  bore  no  com- 
parison with  the  dukedom  of  Guicnre,  or  the  county  of  Tou- 
louse. In  general,  the  lordships  of  William's  barons,  whether 
this  were  owing  to  policy  or  accident,  were  exceedingly  dis- 
persed. Robert  Earl  of  Moreton,  for  example,  the  most  richly 
endowed  of  his  followers,  enjoyed  248  manors  in  Cornwall, 
54  in  Sussex,  196  in  Yorkshire,  99  in  Northamptonshire,  be- 
sides many  in  other  counties/  Estates  so  disjoined,  however 
immense  in  their  aggregate,  were  ill  calculated  for  supporting 
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a  rebellion.  It  is  observed  by  Madox  that  the  knight's  fees 
of  almost  every  barony  were  scatlered  over  various  counties. 

In  the  next  place,  these  baronial  fiefs  were  held  under  an 
actual  derivation  from  the  crown.  The  great  vassals  of  France 
had  usurped  their  dominions  before  the  accession  of  Hugh 
Capet,  and  barely  submitted  to  his  nominal  sovereignty.  They 
never  intended  to  yield  the  feudal  tributes  of  relief  and  aid, 
nor  did  some  of  them  even  acknowledge  the  supremacy  of  his 
royal  jurisdiction.  But  the  Conqueror  and  his  successors  im- 
posed what  conditions  they  would  upon  a  set  of  barons  who 
owed  all  to  their  grants ;  and  as  mankind's  notions  of  right  are 
generally  founded  upon  prescription,  these  peers  grew  accus- 
tomed to  endure  many  burdens,  reluctantly  indeed,  but  with- 
out Chat  feeling  of  injury  which  would  have  resisted  an  attempt 
to  impose  them  upon  the  vassals  of  the  French  crown.  For 
the  same  reasons  the  barons  of  England  were  regularly  sum- 
moned to  the  great  council,  and  by  their  attendance  in  it,  and 
concurrence  in  the  measures  which  were  there  resolved  upon, 
a  compactness  and  unity  of  interest  was  given  to  the  monarchy 
which  was  entirely  wanting  in  that  of  France. 

We  may  add  to  the  circumstances  that  rendered  the  crown 
powerful  during  the  first  century  after  the  conquest,  an  extreme 
antipathy  of  the  native  English  towards  their  invaders.  Both 
William  Rufus  and  Henry  I.  made  use  of  the  former  to 
strengthen  themselves  against  the  attempts  of  their  brother 
Robert ;  though  they  forgot  their  promises  to  the  English  after 
attaining  tlicir  object.^  .\  fact  mentioned  by  Ordcricus  Vitalis 
illustrates  the  advantage  which  the  government  found  in  this 
national  animosity.  During  the  siege  of  Bridgcnorih,  a  town 
belonging  to  Robert  de  Belesnie,  one  of  the  most  turbulent  and 
powerful  of  the  Norman  barons,  by  Henry  I.  in  1102,  the  rest 
of  the  nobility  deliberated  together,  and  came  to  the  conchtsion 
that  if  the  king  could  expel  so  distinguished  a  subject,  he  would 
be  able  to  treat  them  all  as  his  servants.  They  endeavored 
therefore  to  bring  about  a  treaty;  but  the  English  part  of 
Henr>''s  army,  hating  Robert  de  Belesme  as  a  Norman,  urged 
the  king  to  proceed  with  the  siege ;  which  he  did,  and  took 
the  castlcc 

Unrestrained,  therefore,  comparatively  speaking,  by  the  aris- 
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tocratic  principles  which  influenced  other  feudal  countries,  the 
administration  acquired  a  tone  of  rigor  and  arbitrariness  under 
William  the  Conqueror,  which,  tiiough  sometimes  perhaps  a 
little  mitigated,  did  not  cease  during  a  century  and  a  half.  For 
the  first  three  reigns  we  must  have  recourse  to  liistorians; 
whose  language,  though  vague,  and  perhaps  exaggerated,  is 
too  uniform  and  impressive  to  leave  a  doubt  of  the  tyrannical 
character  of  the  government.  The  intolerable  exactions  of 
tribute,  ihe  rapine  of  purveyance,  ilic  iniquity  of  royal  courts, 
are  continually  in  their  mouths.  "  God  sees  the  wretched 
people,"  says  the  Saxon  Chronicler,  "  most  unjustly  oppressed ; 
first  they  are  despoiled  of  their  possessions,  then  butchered. 
This  was  a  grievous  year  (1124).  Whoever  had  any  property 
lost  it  by  heavy  taxes  and  unjust  decrees."  h  The  same  ancient 
chronicle,  which  appears  to  have  been  continued  from  time 
to  time  in  the  abbey  of  Peterborough,  frequently  utters  similar 
notes  of  lamentation. 

From  the  reign  of  Stephen,  the  miseries  of  which  are  not 
to  my  immediate  purpose,  so  far  as  they  proceeded  from  an- 
archy and  intestine  war.»  we  arc  able  to  trace  the  character  of 
government  by  existing  records.;  These,  digested  by  the  in- 
dustrious Madox  into  his  History  of  the  Exchequer,  gives  us 
far  more  insight  into  the  spirit  of  the  constitution,  if  we  may 
use  such  a  word,  than  all  our  monkish  chronicles.  It  was  not 
a  sanguinary  despotism.  Henry  II.  was  a  prince  of  remarkable 
clemency ;  and  none  of  the  Conqueror's  successors  were  as 
grossly  tj'rannical  as  himself.  But  the  system  of  rapacious 
extortion  from  their  subjects  prevailed  to  a  degree  which  we 
should  rather  expect  to  find  among  eastern  slaves  than  that 
high-spirited  race  of  Normandy  whose  renown  then  filled  Eu- 
rope and  Asia.  The  right  of  wardship  was  abused  by  selling 
the  heir  and  his  land  to  the  highest  bidder.    That  of  marriage 
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was  carried  to  a  still  grosser  excess.  The  kings  of  France 
indeed  claimed  the  prerogative  of  forbidding  the  marriage  of 
tJieir  vassalij'  daugtiters  to  audi  persons  as  they  thought  un- 
friendly or  dangerous  to  themselves;  but  1  am  not  aware 
that  they  ever  compelled  them  to  marry,  much  less  that  they 
turned  this  attribute  of  sovereignty  into  a  means  of  revenue. 
But  in  England,  women  and  even  men,  simply  as  tenants  in 
chief,  and  not  as  wards,  fined  to  the  crown  for  leave  lo  marry 
whom  they  would,  or  not  to  be  compelled  to  tnarry  any  other.* 
Towns  not  only  fined  for  original  grants  of  franchises,  but  for 
repeated  confirmations.  The  Jews  paid  exorbitant  sums  for 
every  common  right  of  mankind,  for  protection,  for  justice. 
In  return  they  were  sustained  against  their  Christian  debtors 
in  demands  of  usury,  which  superstition  and  tyranny  rendered 
enormous.'  Men  fined  for  the  king's  good-will ;  or  that  he 
would  remit  his  anger;  or  to  have  his  mediation  with  their 
adversaries.  Many  fines  seem  as  it  were  imposed  in  sport, 
if  we  look  to  the  cause  :  though  their  extent,  and  the  solemnity 
with  which  they  were  recorded,  prove  the  humor  to  have  been 
differently  relished  by  the  two  parties.  Thus  the  bishop  of 
Winchester  paid  a  tun  of  good  wine  for  not  reminding  the  king 
(John)  to  give  a  girdle  to  the  Countess  of  Albemarle;  and 
Robert  de  Vaux  five  best  palfreys,  that  the  same  king  might 
hold  his  peace  about  Henry  Pincl's  wife.  Another  paid  four 
marks  for  leave  to  eat  (pro  licenlia  comedendi),  Bm  of  all  the 
abuses  which  deformed  the  Anglo-Norman  government,  none 
was  so  flagitious  as  the  sale  of  judicial  redress.  The  king,  we 
are  often  told,  is  the  fountain  of  justice ;  but  in  those  ages  it 
was  one  which  gold  alone  could  unseal.  Men  fined  to  have 
riglit  done  them ;  to  sue  in  a  certain  court ;  to  implead  a  cer- 
tain person ;  to  have  restitution  of  land  which  they  had  re- 
covered at  law.w  From  the  sale  of  that  justice  which  every 
citizen  has  a  right  to  demand,  it  was  an  easy  transition  to  with- 
hold or  deny  it.  Fines  were  received  for  the  king's  help  against 
the  adverse  suitor;  that  is.  for  perversion  of  justice,  or  for 
delay.  Sometimes  they  were  paid  by  opposite  parties,  and, 
of  course,  for  opposite  ends.  These  were  called  counterfines ; 
but  the  money  was  sometimes,  or  as  Lord  Lyttelton  thinks, 
invariably,  returned  to  the  unsuccessful  suitor." 
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Among  a  people  imperfectly  civilized  the  most  outrageous 
injustice  towards  individuals  may  pass  withoiit  the  sUglitcsl 
notice,  while  in  matiers  affecting  the  community  the  powers 
of  government  are  exceedingly  controlled.  It  becomes  there- 
fore an  important  question  what  prerogative  these  Norman 
kings  were  used  to  exercise  in  raising  moucy  and  in  general 
legislation.  By  the  prevailing  feudal  customs  the  lord  was 
entitled  to  demand  a  pecuniary  aid  of  his  vassals  in  certain 
cases.  These  were,  in  England,  to  make  his  eldest  son  a  knight, 
to  marry  his  eldest  daughter,  and  to  ransom  himself  from  cap- 
tivity. Accordingly,  when  such  circumstances  occurred,  aids 
were  lev^ied  by  the  crown  upon  its  tenants,  at  the  rate  of  a  mark 
or  a  pound  for  every  knight's  fcc.fl  These  aids,  being  strictly 
due  in  the  prescribed  cases,  were  taken  without  requiring  the 
consent  of  parliament.  Escuagc,  which  was  a  commutation 
for  the  personal  service  of  mititary  tenants  in  war,  having  rather 
the  appearance  of  an  indulgence  tlian  an  imposition,  might 
reasonably  be  levied  by  the  king.^  It  was  not  till  the  charter 
of  John  that  escuage  became  a  parliamentary  assessment;  the 
custom  of  commuting  service  having  then  grown  general,  and 
the  rate  of  commutation  being  variable. 

None  but  military  tenants  could  be  liable  for  escuagc ;  but 
the  inferior  subjects  of  the  crown  were  oppressed  by  tallages.? 
The  demesne  lands  of  the  king  and  all  royal  towns  were  liable 
to  tallage ;  an  imposition  far  more  rigorous  and  irregular  than 
those  which  fell  upon  the  gentry.  Tallages  were  continually 
raised  upon  different  towns  during  all  the  Norman  reigns  with- 
out (he  consent  of  parliament,  which  neither  represented  them 
nor  cared  for  their  interests.  The  itinerant  justices  in  their 
circuit  usually  set  this  tax.  Sometimes  the  tallage  was  assessed 
in  gross  upon  a  town,  and  collected  by  the  burgesses;  some- 
times individually  at  the  judgment  of  the  Justices.  There  was 
an  appeal  from  an  excessive  assessment  to  the  barons  of  the 
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exchequer.  InlcHor  lords  might  Ullage  their  own  teuaiits^  aiiJ 
demesne  towns,  though  not,  it  seems,  without  the  king's  pcr- 
mission.r  Customs  upon  the  import  and  export  of  merchan- 
dise, of  which  the  prisage  of  wine,  that  is,  a  right  of  taking 
two  casks  out  of  each  vessel,  seems  the  most  material,  were 
itnmemorially  exacted  l>y  the  crown.  There  is  no  appearance 
that  these  originated  with  parliament.-'  Another  tax,  extend- 
ing to  all  the  lands  of  (he  kingdom,  was  Dancgcld,  the  ship- 
money  of  those  times.  This  name  had  been  originally  given 
to  the  tax  imposed  under  Ethelrcd  II.,  in  order  to  raise  a  tribute 
exacted  by  the  Danes.  It  was  afterwards  applied  to  a  perma- 
nent contribution  for  the  public  defence  against  the  same  cne* 
mics.  But  after  the  Conquest  this  tax  is  said  to  have  been  only 
occasionalty  required ;  and  the  latest  instance  on  record  of  its 
payment  is  in  the  20th  of  Henry  ]I.  Its  imposition  appears 
to  have  been  at  the  king's  discretion.' 

The  right  of  general  legislation  was  undoubtedly  placed  in 
the  king,  conjointly  with  his  great  council,"*  or,  if  the  expression 
be  thought  more  proper,  with  their  advice.  So  little  opposition 
was  found  in  these  assemblies  by  the  early  Norman  kings,  that 
they  gratified  their  own  love  of  pomp,  as  well  as  the  pride  of 
their  barons,  by  consulting  them  in  every  important  business. 
But  the  limits  of  legislative  power  were  extremely  indeBnite. 
New  laws,  like  new  taxes,  affecting  the  community  required 
the  sanction  of  that  assembly  which  was  supposed  to  represent 
it ;  but  there  was  no  security  for  individuals  against  acts  of 
prerogative,  which  we  should  justly  consider  as  most  tyran- 
nical. Henry  II,.  the  best  of  these  monarchs.  banished  from 
England  the  relations  and  friends  of  Becket,  to  the  number  of 
four  hundred.  At  another  time  he  sent  over  from  Normandy 
an  injunction,  that  all  the  kindred  of  those  who  obeyed  a  papal 
interdict  should  be  banished,  and  their  estates  confiscated.*" 
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The  statutes  of  those  reigns  do  not  exhibit  to  us  many  pro- 
visions calculated  to  maintain  public  liberty  on  a  broad  and 
general  foundation.  And  although  llic  laws  then  enacted  have 
not  all  been  prc5er\*cd,  yet  it  is  unlikely  that  any  of  an  ex- 
tensively remedial  nature  should  have  left  no  trace  of  their 
existence.  We  find,  however,  what  has  sometimes  been  called 
the  Magna  Charta  of  William  the  Conqueror,  published  by 
Wilkins  from  a  document  of  considerable  auihority.tt'  We  will, 
enjoin,  and  grant,  says  the  king,  that  all  freemen  of  our  kingdom 
shall  enjoy  ihcir  lands  in  peace,  free  from  all  tallage,  and  from 
cver>*  unjust  exaction,  so  that  nothing  but  their  scr\'ice  law- 
fully due  to  us  shall  be  demanded  at  their  hands.'  The  laws 
of  the  Conqueror,  found  in  Hovcden,  arc  wholly  different  from 
those  in  Ingulfus,  and  are  suspected  not  to  have  escaped  con- 
siderable interpolation.?  It  is  remarkable  tliat  no  reference  is 
made  to  this  concession  of  William  the  Conqueror  in  any  sub- 
sequent charter.  A  charter  of  Henry  I.,  the  authenticity  of 
which  is  undisputed,  though  it  contains  nothing  specially  ex- 
pressed but  a  remission  of  unreasonable  reliefs,  wardships,  and 
other  feudal  burdens.^  proceeds  to  declare  that  he  gives  his 
subjects  the  laws  of  Edward  the  Confessor,  with  the  emenda- 
tions made  by  his  lather  with  consent  of  his  barons."  The 
charier  of  Stephen  not  only  confirms  that  of  his  predecessor, 
but  adds,  in  fuller  terms  than  Henry  had  used,  an  express  con- 
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it.  p.  4Jj).  In  wl'itli  irry  iiirful  Collec- 
tlnn  the  whole  fra|Finenl  {Inr  ihe  fiTtX 
time  in  Kntt'snil)  la  pub1tth«d  from  a 
C'lltonian  nianiiicript.  Henry  crau-d 
not.  atc«rdinK  to  ibe  Sanon  Oiranicle. 
lu  lav  on  cnMtr  tribute*.  Ilul  it  i>  ren. 
*onnli1c  to  auppnie  that  taUiK^s  on 
liiwnii  and  on  his  demesne  tenants,  at 
that  time  legal,  srerc  reckoned  atnong 
Ihem. 

a  A  ffreat  impreMioo  i«  wi  10  have 
hern  made  on  the  biiruns  confederated 
aRainit  Jobii  by  the  prodtictiofi  of 
Henrf  I. 'a  charier,  ■ihercol  tbej-  had 
been  isnornnl.  Matt.  I'ans,  n.  aij.  Jlnt 
Ihia  coutd  hardljr  hnve  liem  the  rxistinii 
charter,  lor  reaaflof  altered  by  Black- 
stone.  Introdtiction  to  Magoa  Clurta, 
p.  6. 
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cession  of  the  laws  and  customs  of  Edward.6  Henry  II.  is 
silent  about  these,  alihutigh  he  repeats  the  confirniation  o(  his 
grandfather's  charter.c  The  people  however  had  begun  to 
look  back  to  a  more  ancient  standard  of  law.  The  Norman 
conquest,  and  all  that  ensued  upon  it,  had  endeared  tlie  nictn- 
ory  of  their  Saxon  governnient.  Its  disorders  were  forgotten, 
or,  rather,  were  less  odious  to  a  nidc  nation,  than  the  coercive 
justice  by  which  they  were  afterwards  restrained.^  Hence  it 
became  the  favorite  cry  to  demand  the  laws  of  Edward  the 
Confessor;  and  the  Normans  themselves,  as  tliey  grew  dis- 
satisfied with  the  royal  administration,  fell  into  these  English 
sentiments.'  But  what  these  laws  were,  or  more  properly,  per- 
haps, these  customs  subsisting  in  the  Confessor's  age,  was  not 
very  distinctly  understood.'  So  far,  however,  was  clear,  tliat 
the  rigorous  feudal  servitude,  the  weighty  tributes  upon  poorer 
freemen,  had  never  prevailed  before  the  Conquest.  In  claiming 
the  laws  of  Kdward  the  Confessor  f>ur  ancc.«tor.q  nteani  hut 
the  redress  of  grievances,  which  tradition  told  them  had  not 
always  existed. 

It  is  highly  probable,  independently  of  the  evidence  supplied 
by  the  charters  of  Henry  I.  and  his  two  successors,  that  a  sense 
of  oppression  had  long  been  stimulating  the  subjects  of  so  arbi- 
trary a  government,  before  they  gave  any  demonstrations  of  it 
sufficiently  palpable  to  find  a  place  in  history.  But  there  arc 
certainly  no  instances  of  rebellion,  or  even,  as  far  as  we  know, 
of  a  constitutional  resistance  in  parliament,  down  to  the  reign 
of  Richard  I.   The  revolt  of  the  earls  of  Leicester  anti  Norfolk 


b  Wilkiaa.  I-^ces  Anflo-Saioa.,  p.  jtn. 

tf  The  Saxon  CfifDnicler  eompUins  ol 
a  wilfitacFitioi.  i«  h«  c»ll»  i»,  or  itnicti. 
bcid  at  L^ciccsin  in  1114.  •here  (ortjt- 
four  tliitvc*  were  hiin|[«f).  a  8i«»t<f 
■niiaber  thin  w»%  ever  before  known:  it 


WM  (aid  ihst  miny  «ijiTtrrd  untutllr. 

tuS.     Mr,   Tomer  tTan»l«e»  lliii  dfl- 
ttntlf,  but.  sf  [  conceive,  without  at- 


tmdiniK   to   the    inint    ot    lb- 
HiriL.  of  Enyl,.  vol,  I-  p.  i-t. 

r    iht  •liMrnFMon  liFlwFrn  the  two  na> 

doo*  w»s  rrcitv  w«ll  oblitff»tc<I  at  tlie 

vnd   ot    Hrnr^   It.'*   tclRti.   ai   we   Itam 

Iwwn  the  I)iiloau«  on  the  Exehequef, 
Iben  written-  jam  cohahitantrhui  An- 
Cheii  et  Nonnaiinit.  ct  altcrutnim  us- 

Orn  ducefitibui  vet  nubenlihuf.  tic  prf 
IDJXtK  aunt  natinncn.  ut  vrv  di'frmi 
poant  hodie.  de  lilierin  iDquor.  qtili  An- 
Clktif,  (ittif  Nnrn.innDt.  »k  etttcit:  rx- 
vcpll*  dnntaiai  jicnptittli  (]iil  wltlani 
tfimntnr,  quihiin  »i>n  est  librrum  ob- 
•tsnUbiu  dominii  ■ui4  a  aul  (uiua  «c«* 

Vol.  11.^16 


dtiione  diiiredere.  Eapfoplrf  p«ne  qni- 
ctinijue  sic  liodie  occmi*  rriicritiit,  iil 
mifrilriim  ininilut,  eMc|>tiii  kit  i^uibii* 
ceria  iuni  ut  diarniit  ivrvUi*  c»[ldilji)nls 
indieta.   (>.   j6.     (Not*   XII.] 

f  Non  qua*  liilii.  (ed  qua*  otiorva- 
verlt.  tiiyi  Witliatn  of  MalmrAury,  cfln- 
e»riiinK  tlie  C'on(e»»or'»  Uw4.  Ttu*** 
bcaiinK  hta  niifne  In  I.AMbard  ntii  Wil- 
kin* are  erideniljr  ipuriou*.  tlM>uiih  it 
may  nnt  be  ea*y  lo  fix   epon  the  lime 

r'hm  they  orrrc  Fcosed.  Thi>»  lounJ  in 
nKut(u».  in  Ibr  Ffefich  lansiiaite.  arc 
genuine,  thouRh  (ninilured  Irrnn  Lalin, 
and  were  cnnfiim"!  I»y  William  the  ton- 
qtwiDf.  N*ttlirr  ut  tbete  colleciiuin, 
bowcvcr.  can   l<(   thoiitM   to   li«rc  anf 

Jalation  to  ihe  ctTil  lioerty  of  tbe  tub- 
*et.  It  ha*  bcrn  deemed  iruire  ra- 
tional to  ttipposc  that  thc*c  luturinga 
(ut  tvilward"*  law*  ■-rre  rathci  mrsnl  frjT 
n  wilt'!  artminiMra'jrtn  of   ^ovrmment. 

frre    frnin    untnM    Nnrin:in    inno*]tit>n«, 

than  MT  mnicn  utd  dtlinHirt  arvKai- 
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against  Henry  H.,  which  endangered  his  throne  and  compr*- 
hcntlcd  liis  children  with  a  large  part  of  his  l>arons,  appears 
not  to  have  been  founded  even  upon  the  pretext  of  pubUc  griev- 
ances. Under  Richard  I.  something  atore  of  a  national  spirit 
began  to  show  itseU.  For  the  king  having  left  liis  chancellor 
William  Longchatnp  joint  regent  and  justiciary  with  the  liishop 
of  Unrham  during  his  crusade,  the  foolish  insolence  of  the 
former,  who  excluded  liis  coadjutor  from  any  share  in  the  ad- 
ministration, provoked  every  one  of  the  nobiUty.  A  convention 
of  ihc&c,  the  king's  brother  placing  himself  at  their  head,  passed 
a  sentence  of  removal  and  banishment  upon  the  chancellor. 
Though  there  miglit  be  reason  to  conceive  that  this  would  not 
be  unpleasing  to  the  king,  who  was  already  apprised  how  much 
Longcliamp  had  abused  his  trust,  it  was  a  remarkable  assump- 
tion of  power  by  tiiat  assembly,  and  the  earliest  authority  for 
a  leading  principle  of  our  constitution,  the  responsibility  of 
ministers  to  parliament. 

In  the  succeeding  reign  of  John  all  the  rapacious  exactions 
usual  to  these  Norman  kings  were  not  only  redoubled,  but 
mingled  with  other  outrages  of  tyraimy  still  more  intolerable^ 
These  too  were  to  be  endured  at  the  hands  of  a  prince  utterly 
contemptible  for  his  folly  and  cowardice.  One  is  surprised 
at  the  forbearance  displayed  by  the  barons,  till  they  took  up 
arms  at  length  in  that  confederacy  which  ended  in  establishing 
the  Great  Charter  of  Liberties.  As  this  was  llie  first  effort 
towards  a  legal  government,  so  is  it  beyond  comparison  the 
most  important  event  in  our  histor>',  except  that  Rcvohition 
without  which  its  benefits  would  have  been  rapidly  annihilated. 
The  constitution  of  England  has  indeed  no  single  date  from 
which  its  duration  is  to  be  reckoned.  The  institutions  of  posi- 
tive law.  the  far  more  important  changes  which  time  has 
wrought  in  the  order  of  society,  during  six  hundred  years  sub- 
sequent to  the  Great  Charter,  have  undoubtedly  lessened  its 
direct  application  lo  our  present  circumstances.  But  it  is  still 
the  keystone  of  English  liberty.  All  that  has  since  been  ob- 
tained is  little  more  than  as  confirmation  or  commcntar)*;  antf 
if  every  subsequent  law  were  to  be  swept  away,  there  would 
still  remain  the  bold  features  that  distinguish  a  free  from  a  des- 


C  In  1K7  tohn  took  *  seventh  of  the 
movables  of  lay  knd  aplritnal  pM«otia, 
eunctis  mtirmunntibuB.  ud  eaainAi- 
etn  son  sudcntlbut.     Malt.   Pant,   p. 


tB6,  t4.  1EB4.  Put  h\t  intnlti  tip'>n  I'lo 
tii>b!lil]r  in  debaucliirc  lUrtt  wiin  and 
datiBlitera  were,  »»  uiuilly  happens,  the 
noci   cxa»peratiiiK   provocaliou. 
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potic  monarchy.  It  has  been  lately  the  fashion  to  depreciate 
tlic  value  oi  Magna  Charta,  as  if  it  had  sprung  from  the 
private  ambition  of  a  few  selfish  barons,  and  redressed  only 
some  feudal  abuses.  It  is  indeed  of  little  importance  by  what 
motives  those  who  obtained  it  were  guided.  The  real  charac- 
ters of  men  most  distinguished  in  the  transactions  of  that 
time  arc  not  easily  determined  at  present.  Yet  if  we  bring 
these  ungrateful  suspicions  to  the  test,  they  prove  destitute  of 
all  reasonable  foundation.  An  cqital  distribution  of  civil  rights 
to  all  classes  of  freemen  forms  the  peculiar  beauty  of  the 
charter.  Jn  this  just  solicitude  for  the  people,  and  in  the 
moderation  which  infringed  upon  no  essential  prerogative  of 
the  monarcliy,  we  may  perceive  a  liberality  and  patriotism 
very  unlike  the  selfishness  which  is  sometimes  rashly  imputed 
to  those  ancient  barons.  And.  as  far  as  we  are  guided  by 
historical  testimony,  two  great  men,  the  pillars  oi  our  church 
and  state,  may  be  considered  as  entitled  beyond  the  rest  to 
the  glory  of  ilii.i  monument;  Stephen  Langion,  Archbishop 
of  Canterbury,  and  William  Karl  of  Pembroke.  To  their  tem- 
perate zeal  for  a  legal  government,  England  was  indebted  dur- 
ing that  critical  period  for  the  two  greatest  blessings  that  pa- 
triotic statesmen  could  confer :  the  cstabEishinent  of  civil  liberty 
upon  an  immovable  ba-iis,  and  the  preservation  of  national  in- 
dependence under  the  ancient  line  of  sovereigns,  which  rasher 
men  were  about  to  excliange  for  the  dominion  of  France. 

By  the  Magna  Charla  of  John  reliefs  were  limited  to  a  certain 
sum  according  to  the  rank  of  the  tenant,  the  waste  committed 
by  guardians  in  chivalry  restrained,  the  disparagement  in 
matrimony  of  female  wards  forbidden,  and  widows  secured 
from  compulsory  marriage.  These  regulations,  extending  to 
the  sub-vassals  of  the  crown,  redressed  the  worst  grievances 
of  every  military  tenant  in  England.  The  franchises  of  the  city 
of  London  and  of  al!  towns  and  boroughs  were  declared  in- 
violable. The  freedom  of  commerce  was  guaranteed  to  alien 
merchants.  The  Court  of  Common  Pleas,  instead  of  following 
the  king's  person,  was  fixed  at  Westminster.  The  tyranny 
exercised  in  the  neighborhood  of  royal  forests  met  with  some 
check,  which  was  further  enforced  by  the  Charter  of  Forests 
tinder  Henry  III. 

But  the  essential  clauses  of  Magna  Charta  are  those  which 
protect  the  personal  liberty  and  property  of  all  freemen;  by 
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giving  security  from  arbitrary  imprisonment  and  arbitrary 
spoliation.  "  No  freeman  (says  the  29th  chapter  of  Henry 
lll.'s  charter,  which,  as  the  existing  law,  1  quote  in  preference 
to  llial  of  John,  ihc  variations  not  being  very  material)  shaK 
be  taken  or  imprisoned,  or  be  disseized  of  his  freehold,  or  lib- 
erties, or  free  customs,  or  be  outlawed,  or  exiled,  or  any  other- 
wise destroyed;  nor  will  we  pass  upon  him,  nor  send  upon 
liim,  but  by  lawful  judgment  of  his  peers,  or  by  the  law  of  the 
land.*  We  will  sell  to  no  man,  wc  will  not  deny  or  delay  to 
any  man,  justice  or  right."  It  is  obvious  that  these  words, 
interpreted  by  any  honest  court  of  law,  convey  an  ample  secur- 
ity for  the  two  main  rights  of  civil  society.  From  the  era, 
therefore,  of  King  John's  charter,  it  must  have  been  a  clear 
principle  of  our  constitution  that  no  man  can  be  detained  in 
prison  without  trial.  Whether  courts  of  justice  framed  the 
writ  of  habeas  corpus  in  conformity  to  the  spirit  of  this  clause, 
or  found  it  already  in  their  register,  it  became  from  that  era 
the  right  of  everj*  subject  to  demand  ir.  That  writ,  rendered 
more  actively  remedial  by  the  statute  of  Charles  It,,  but  foundecl 
upon  the  broad  basis  of  Magna  Charta,  is  the  principal  bulwark 
of  English  liberty  ;  and  if  ever  temporary  circumstances,  or  the 
doubtful  plea  of  political  necessity,  shall  lead  men  to  look  on 
its  denial  with  apathy,  the  most  distinguishing  characteristic 
ol  our  constitution  will  be  effaced. 

As  the  clause  recited  above  protects  the  subject  from  any 
absolute  spoliation  of  his  freehold  rights,  so  others  restrain 
the  excessive  amercements  whicli  had  an  almost  ecjually  ruin- 
ous operation.  The  magnitude  of  his  offence,  by  the  14th  clause 
of  Henry  lll.'s  charter,  must  be  the  measure  of  his  fine;  and 
in  every  case  the  cotUenancnt  (a  word  expressive  of  chattels 
necessary  to  each  man's  station,  as  the  arms  of  a  gentleman, 
the  merchandise  of  a  trader,  the  plough  and  wagons  of  a  pcas- 


k  Ni*i  per  legale  judirimi)  rariuDi 
cwmtn,  w(  per  IcRcm  ttrr«.  Sevctml 
npbnatiana  hire  b««n  nflrrcd  of  Ibc 
altmutiv*  cituff.  which  K>ine  li»»«  te- 


fFtTcd  to  jtHl|incnl  by  dcfiutt  ta  dc- 
tnorrrr— otbrri  to  the  procr**  of  MMcb- 
mmt  (or  contempt,  CertatnlT  there  arc 
i4m 


nanr  )^*i  proe*dur*»  l>Fftl4et  in«l  br 
jmr.  tkrouBD  whieti  a  pcrly'i  Kooda  or 
DOTwn  in«*  b«  Ukrn.  But  one  m*T 
dooM  wbclner  thexe  were  in  conleinpl^ 
lion  o(  ihe  Iramcr*  •>!  Mipia  Charts. 
In  an  tatij  ot  ihe  chirtrr  ol  111?  ity  a 
centcmporarr  hand,  pr«»aTed  in  a  book 
in  the  town  clerk'a  officr  in  London, 
calkd  Liber  CoRBmarum  r  Krcnm 
BntiqaoTnin,   a   rarioua   reading,   il   per 


Iccem  tcrfic  occttrs.    Btackttoat'*  Oar- 
trrs,  u.  4J.     And  ihr  woril  fil  ii  to  frc- 

Sueniir  uit^d  lot  ri,  that  1  am  aot  wbollr 
rre  frnm  a  lutiikion  ttiit  il  wai  to  (n. 
Iciul«il  in  Ihia  place.  The  neaaiaft  «U1 
be  ihal  na  pvrann  •ball  br  diuriicd^  Ac, 
except  apoB  a  lawhil  eavM  «l  action  or 
indictment    foiinil    by   the   vetiJici   of   a 


Jury.    Thi*  reallr  frrnM  al  good  at  any 

o(  the  d •>(">■•: live  imrnwetailonv  but  I 
do  not  offer  il  witli  much  coRfidence. 


o(  the  d •>(">■•: live  imrnwetailonv  bt 
~o  not  offer  il  witli  much  coRfidence 
But  p«Thap»  the  b<»t  •en«  of  the  Ait- 

irinct(»e  nil!  he  iwrceived  by  rtrattnhew 
BR  that  judidvm  pariam  inu  snimlly 
onimacd  lo  Ihf  roRibal  ««  Ihc  Otifi, 
wWcli  were  cqvBllr  Um  ierrw. 
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ant)  was  exempted  from  seizure.  A  provision  wa£  made  tn  the 
charter  uf  John  that  no  aid  or  escuage  sliould  be  impoiicd. 
except  in  the  three  feudal  cases  of  aid,  wiiliout  consent  of  par- 
liament. And  this  was  extended  to  aids  paid  by  the  city  o( 
London.  But  the  clause  was  omitted  in  the  three  charters 
granted  by  Henry  III.,  though  parliament  seem  to  liavc  acted 
upon  it  in  most  part  of  his  reign.  It  had,  however,  no  reference 
to  tallages  imp<jscd  upon  towns  without  their  consent.  Four- 
score years  were  yet  to  elapse  before  the  great  principle  of  par- 
liamentary taxation  was  explicitly  and  absolutely  recognized. 

A  law  which  enacts  that  justice  shall  neither  be  sold,  dented, 
nor  delayed,  stamps  with  infamy  that  government  under  which 
it  had  become  necessary.  But  from  the  lime  of  the  charter, 
according  to  Madox,  the  disgraceful  perversions  of  right,  which 
are  upon  record  in  the  rolls  of  the  exchequer,  became  less 
frequent.* 

From  this  era  a  new  soul  was  infused  into  the  people  of 
England.  Her  liberties,  at  the  best  long  in  abeyance,  became 
a  tangible  possession,  and  those  indefinite  aspirations  for  the 
laws  of  Edward  the  Confessor  were  changed  into  a  steady  re- 
gard for  the  Great  Charter.  Pass  but  from  the  history  of  Roger 
dc  Ilovcdcn  to  that  of  Matthew  Paris,  from  tiie  second  Henry 
to  the  third,  and  judge  whether  the  victorious  struggle  had 
not  excited  an  energy  of  public  spirit  to  which  the  nation  was 
before  a  stranger.  The  strong  man,  in  the  sublime  language 
of  Milton,  was  aroused  from  sleep,  and  shook  his  invincible 
lacks.  Tyranny,  indeed,  and  injustice  will,  by  all  historians  not 
absolutely  servile,  be  noted  with  moral  reprobation ;  but  never 
shall  we  find  in  the  English  writers  of  the  twelfth  century  that 
assertion  of  positive  and  national  riglits  which  distinguishes 
those  of  the  next  age,  and  particularly  the  monk  of  St.  Albans. 
From  hi.s  prolix  history  we  may  collect  three  material  propo- 
sitions as  to  the  stale  of  the  English  constitution  during  the 
long  reign  of  Henry  III.;  a  prince  to  whom  the  epithet  of 
worthless  seems  best  applicable ;  and  who,  without  committing 
any  flagrant  crimes,  was  at  once  insincere,  ill-judging,  and 
pusillanimous.  The  inter\'entton  of  such  a  reign  was  a  very 
fortimatc  circumstance  for  public  liberty,  which  might  possibly 
have  been  crushed  in  its  infancy  if  an  Edward  had  immediately 
succeeded  to  the  throne  of  John. 

i  Bin.  ol  Exchequer,  c  vu 


34^ 


HALLAM 


1.  The  Great  Charter  was  always  considered  as  a  fundamen- 
tal law.  But  yet  it  was  supposed  to  acquire  additional  security 
by  Ircqutnt  confirniation.  This  ii  received,  willi  some  not  in- 
considerable variation,  in  the  first,  second,  and  ninth  years  of 
Henry's  reign.  The  last  of  these  is  in  our  present  statute-book, 
and  has  never  received  any  alterations ;  but  Sir  E.  Coke  reck- 
ons thirty-two  instances  wherein  it  has  been  solemnly  ratified. 
Several  of  these  were  during  the  reign  of  Henry  HI.,  and  were 
invariably  purchased  by  tlie  grant  of  a  subsidyj  This  prudent 
accommodation  of  parliament  (o  the  circumstances  of  their 
age  not  only  made  the  law  itself  appear  more  inviolable,  but 
established  that  correspondence  between  supply  and  redress 
which  for  some  centuries  was  the  balance-spriiiK  of  our  con- 
stitution. The  charter,  indeed,  was  often  grossly  violated  by 
their  administration.  Even  Hubert  de  Burgh,  of  whom  history 
speaks  more  favorably  than  of  Henry's  later  favorites,  though 
a  faithful  servant  of  the  crown,  seems,  as  is  too  often  the  case 
with  such  men,  to  have  thought  the  king's  honor  and  interest 
concerned  in  maintaining  an  unlimited  prerogative.*  The  gov- 
ernment was,  however,  much  worse  administered  after  his  fall. 
From  the  great  difficulty  of  compelling  the  king  to  observe  the 
boundaries  of  law,  the  English  clergy,  to  whom  we  arc  much 
indebted  for  their  zeal  in  behalf  of  liberty  during  this  reign, 
devised  means  of  binding  his  conscience  and  terrifying  his  im- 
agination by  religious  sanctions.  The  solemn  excommunica- 
tion, accompanied  with  the  most  awful  threats,  pronounced 
against  the  violators  of  Magna  Charta,  is  welt  known  from  our 
common  histories.  The  king  was  a  party  to  this  ceremony, 
and  swore  to  observe  the  charter.  But  Henry  HI.,  though 
a  very  devout  person,  had  his  own  notions  as  to  the  x-alidity 
of  an  oath  that  alYecled  liis  power,  and  indeed  passed  his  life 
in  a  series  of  perjuries.  According  to  the  creed  of  that  age, 
a  papal  dispensation  might  annul  any  prior  engagement ;  and 
he  was  generally  on  sufficiently  good  terms  wHth  Rome  to  obtain 
such  an  indulgence. 

2.  Though  the  prohibition  of  levying  aids  or  cscuages  with- 
out consent  of  parliament  had  been  omitted  in  all  Henry's 
charters,  yet  neither  one  nor  the  other  seem  in  fact  to  have 
been  exacted  at  discretion  throughout  his  reign.  On  the  con- 
trary, the  barons  frequently  refused  the  aids,  or  rather  sub- 
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sidics.  which  his  prodigality  was  always  demanding.  Indeed 
it  would  probably  have  been  impossible  for  the  king,  however 
irugal,  stripped  as  he  was  of  so  many  lucrative  though  oppres- 
sive prerogatives  by  the  Great  Oiartcr,  to  support  the  expen- 
diture of  governtneni  from  his  own  resources.  Tallages  on  his 
demesnes,  and  especially  on  the  rich  and  ill-affected  city  of 
London,  he  imposed  without  scruple ;  but  it  does  not  appear 
that  he  ever  pretended  to  a  right  of  general  taxation.  \Vc  may 
therefore  take  it  for  granted  that  the  clause  in  John's  charter, 
though  not  expressly  renewed,  was  still  considered  as  of  bind- 
ing force.  The  king  was  often  put  to  great  inconvenience  by 
the  refusal  of  supply ;  and  at  one  time  was  reduced  to  sell  his 
plate  and  jewels,  which  the  citizens  of  London  buying,  he  was 
provoked  to  exclaim  with  envious  spite  against  their  riches^ 
which  he  had  not  been  able  to  exhaust.' 

3.  The  power  of  granting  money  must  of  course  imply  the 
power  of  withholding  it;  yet  this  has  sometimes  been  little 
more  than  a  nominal  privilege.  Rul  in  this  reign  the  English 
parliament  exercised  their  right  of  refusal,  or,  what  was  much 
better,  of  conditional  assent  Great  discontent  was  expressed 
at  the  demand  of  a  subsidy  in  123";  and  the  king  alleging 
that  he  had  expended  a  great  deal  of  money  on  his  sister's 
marriage  with  the  emperor,  and  also  tipon  his  own,  the  barons 
answered  that  he  had  not  taken  their  advice  in  those  affairs, 
nor  ought  they  to  share  the  punishment  of  acts  of  imprudence 
they  had  not  committed.'"  In  1241,  a  subsidy  having  been 
demanded  for  the  war  in  Poitou,  the  barons  drew  up  a  re- 
monstrance, enumerating  all  the  grants  they  had  made  on 
former  occasions,  but  always  on  condition  that  the  imposition 
should  not  he  turned  into  precedent.  Their  last  subsidy,  it 
appears,  had  been  paid  into  the  hands  of  four  barons,  who 
were  to  expend  it  at  their  discretion  for  the  benefit  of  the  king 
and  kingdom ;  "  an  early  instance  of  parliamentary  control 
over  public  expenditure.  On  a  similar  demand  in  1244  the 
king  was  answered  by  complaints  against  the  violation  of  the 
charter,  the  waste  of  former  subsidies,  and  the  maladministra- 
tion of  his  servaitts."    Finally  the  barons  positively  refused  any 
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money;  and  he  extorted  1.500  marks  from  llie  city  of  London. 
Some  years  aftenvards  they  declared  (heir  readiness  10  burden 
themselves  more  tiian  ever  if  tlicy  could  secure  the  observance 
of  the  charter ;  and  requested  that  the  justiciary,  chancellor,  and 
treasurer  might  be  appointed  with  consent  of  parliament,  ac- 
cording;, as  they  asserted,  to  ancient  custom,  and  might  hold 
their  offices  during  good  behavior.* 

Forty  years  uf  mutua]  dissatisfaction  had  elapsed^  when  a 
signal  act  of  Henry's  improvidence  brought  on  a  crisis  which 
endangered  his  throne.  Innocent  IV.,  out  of  mere  animosity 
against  the  family  of  Frederick  II.,  left  no  means  untried  to 
raise  up  a  competitor  for  the  crown  of  Naples,  which  Manfred 
had  occupied.  Kicliard  Earl  of  Cornwall  having  been  prudent 
enough  to  decline  this  speculation,  the  pope  offered  to  support 
Henry's  second  son.  Prince  Edmund.  Tempted  by  such  a 
prospect,  the  silly  king  involved  himself  in  irretrievable  em- 
barrassments by  prosecuting  an  enterprise  which  could  not 
possibly  be  advantageous  to  England,  and  upon  which  he 
enten:d  without  the  advice  of  his  parliament.  Destitute  him- 
self of  money,  he  was  compelled  to  throw  the  expense  of  litis 
new  crusade  upon  the  pope ;  but  the  assistance  of  Rome  was 
revcT  gratuilous,  and  fienry  acttially  pledged  his  kingdom  for 
the  money  which  she  might  expend  in  a  war  for  her  advantage 
and  his  own.?  He  did  not  even  want  the  effrontery  to  tell  par- 
liament in  1257,  introducing  his  son  Edmund  as  King  of  Sicily, 
that  they  were  bound  for  the  repayment  of  14,000  marks  with 
interest.  The  pope  had  also,  in  furtherance  of  the  Neapolitan 
project,  conferred  upon  Henry  the  tithes  of  all  benefices  in 
England,  as  well  as  the  first  fruits  of  such  as  should  be  vacant.*' 
Such  a  concession  drew  upon  the  king  the  implacable  resent 
ment  of  his  clergy,  already  complaining  of  the  cowardice  or 
connivance  that  had  during  all  his  reign  exposed  them  to  the 
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shameless  exactions  of  Rome.  Henry  had  now  indeed  cauie 
to  regret  his  precipitancy.  Alexander  IV.,  the  rcigniitg  pou- 
liflf,  ihreatcncd  him  not  only  with  a  revocation  of  the  grant 
to  his  son,  but  with  an  excommunication  and  general  interdict, 
if  tJie  money  advanced  on  his  account  should  not  be  immedi- 
ately repaid.^  and  a  Roman  agent  explained  ihc  demand  to  a 
parhamcnt  asBcmblcd  in  London.  The  sum  required  wa*  so 
enormous,  wc  arc  told,  that  it  struck  all  the  hearers  with  aston- 
ishment and  horror.  The  nobility  of  the  realm  were  indignanl 
to  think  that  one  man's  supine  folly  should  thus  bring  then> 
to  ruin.'  Who  can  deny  thai  measures  bcyoTid  the  ordinary 
course  of  the  constitution  were  necessary  to  control  so  prodi- 
gal and  injudicious  a  sovereign  ?  Accordingly  tlie  barons  in- 
sisted that  twenty-four  persons  should  be  nominated,  half  by 
the  king  and  half  by  themselves,  to  reform  the  state  of  the 
kingdom.  These  were  appointed  on  the  meeting  of  the  par- 
liament at  Oxford,  after  a  prorogation. 

The  seven  years  that  followed  are  a  revolutionary  period, 
the  events  of  which  wc  do  not  find  satisfactorily  explained  by 
the  historians  of  the  time.«  A  king  divested  of  prerogatives 
by  his  people  soon  appears  even  to  themselves  an  injured  party. 
And,  as  the  baronial  oligarchy  acted  with  that  arbitrary  temper 
which  is  never  pardoned  in  a  goverruuent  that  has  an  air  oi 
usurpation  about  it.  the  royalists  began  to  gain  ground,  chiefly 
through  the  defection  of  some  who  had  joined  in  the  original 
limitations  imposed  on  the  crown,  usually  called  the  provisions 
of  Oxford.  An  ambitious  man,  confident  in  his  talents  and 
popularity,  ventured  to  display  too  marked  a  superiority  aliove 
his  fellows  in  the  same  cause.  I3ut  neither  his  character  nor 
the  battles  of  Lewes  and  Evesham  fall  strictly  within  the  limits 
of  a  constitutional  history.  It  is  however  important  to  observe, 
that,  even  in  the  moment  of  success,  Henry  ill.  did  not  pre- 
sume to  revoke  any  part  of  the  Great  Charter.  His  victory 
had  been  achieved  by  the  amis  of  the  English  nobility,  who 
had,  generally  speaking,  concurred  in  the  former  measures 
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against  his  government,  and  whose  opposition  to  the  Earl  of 
Leicester's  usurpation  u-as  compatible  with  a  steady  attach- 
ment to  constitutional  liberty.^ 

The  opinions  of  eminent  lawyers  are  undoubtedly,  where 
legislative  or  judicial  authorities  fail,  the  best  evidence  that  can 
be  adduced  in  constitutional  history.  U  will  therefore  be  satis- 
factory to  select  a  few  passages  from  Bracton,  himself  a  judge 
at  the  end  of  Henry  III.'s  reign,  by  which  the  limitations  of 
prerogative  by  law  will  clearly  appear  to  have  been  fully  es- 
tablished. "  The  king,"  says  he,  "  must  not  be  subject  to 
any  man,  but  to  God  and  the  law ;  for  the  law  makes  him  king. 
Let  the  king  therefore  give  to  the  law  what  the  law  gives  to 
him,  dominion  and  power;  for  there  is  no  king  where  will, 
and  not  law,  bears  rule."  w  '*  The  king  (in  another  place)  can 
do  notliing  on  earth,  being  the  minister  of  God,  hut  what  he 
can  do  by  law ;  nor  ts  what  is  said  (in  the  Fandecls)  any  ob- 
jection, that  whatever  the  prince  pleases  shall  be  law ;  be- 
cause by  the  words  that  follow  in  that  text  it  appears  to 
design  not  any  mere  will  of  the  prince,  but  that  which  is 
established  by  the  advice  of  his  councillors,  the  king  giving 
his  authority,  and  deliberation  being  had  upon  it."  ■*"  This 
passage  is  undoubtedly  a  misrepresentation  ol  the  famous  lex 
regia.  which  has  ever  been  interpreted  to  convey  the  untimiied 
power  of  the  people  to  their  cmperorsj'  But  the  very  circum- 
stance of  so  perverted  a  gloss  put  upon  this  text  is  a  proof 
that  no  other  doctrine  could  be  admitted  in  the  law  of  Engbnd. 
In  another  passage  Bracton  reckons  as  superior  to  the  king. 
"  not  only  God  and  the  law,  by  which  he  is  made  king,  but  his 
court  of  earls  and  barons;  for  the  former  (comitcs)  arc  so 
styled  as  associates  of  the  king,  and  whoever  has  an  associate 
has  a  master;'  so  that,  if  the  king  were  without  a  bridle,  that 
is,  the  law.  they  ought  to  put  a  bridle  upon  him."o  Several 
other  passages  in  Bracton  might  be  produced  to  the  same 
import ;  but  these  are  sufficient  to  demonstrate  the  important 
(act  that,  however  extensive  or  even  indefinite  might  be  tlic 
royal  prerogative  in  the  days  of  Henry  HI.,  the  taw  was  atrca<Iy 
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its  superior,  itself  but  made  part  ol  the  law,  and  was  incom- 
petent to  overthrow  it>  It  is  true  that  in  this  very  reign  the 
practice  of  dispensing  with  statutes  by  a  non-obstantc  was 
introduced,  in  imitation  of  the  papal  dispensa lions .<■  But  this 
prerogative  could  only  be  exerted  within  certain  limits,  and, 
however  pernicious  it  may  be  justly  thought,  was,  when  thus 
understood  and  defined,  not,  strictly  speaking,  incompatible 
with  the  legislative  sovereignty  of  parliament. 

In  contorniity  with  the  system  of  France  and  other  feudal 
countries,  there  was  one  standing  council,  which  assisted  the 
kings  of  England  in  the  collection  and  management  of  ihcir 
revenue,  the  administration  of  justice  to  suitors,  and  the  de- 
spatch of  all  public  business.  This  was  styled  the  king's 
court,  and  held  in  his  palace,  or  wherever  he  was  personally 
present.  It  was  composed  of  the  great  officers;  the  chief 
justiciary,*'  the  chancellor,  the  constable,  marshal,  chamberlain, 
steward,  and  treasurer,  with  any  others  whom  the  king  might 
appoint.  Of  this  great  court  there  was,  as  it  seems,  from  the 
beginning,  a  particular  branch,  in  which  all  matters  relating 
to  the  revenue  were  cxclmively  transacted.  This,  though  com- 
posed of  the  same  persons,  yet,  being  held  in  a  different  part 
of  the  palace,  and  for  different  business,  was  distinguished  from 
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rector  tecis  ct  recni,  and  Hubert  de 
Burith  juftidiry.  ]n  tJ4T  the  Arch- 
bishop u!  Vork  wni  appointed  to  the 
regency  durins  Flcnry's  absence  in  PoU 
tou.  without  the  lilie  of  iuxliciary  Hy- 
mcT,  1.  ).  p.  410-  Still  the  ofhee  was  10 
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^  (In  n«nie  of  ihe  exdieqaer;  a  sepftntion 
flMlktotc  when  civil  pleas  were  dcdded  ani) 

n  tlita  Recond  courts 
s*>«N^  lH«l  in  ttio  age  next  after  the  Cooqncst  few 
MM|k*tlit  mNkIi  iIic  cruwn  had  no  incereu  were  carried  before 
yE^S^4^  tithtiitnlii  every  man  finding  a  readier  coarse  of 
>n  thtf  nioitor  or  county  to  which  he  beioogcd.'  But 
..  ,.s^.\*-*  Ihl*  luprcme  jurisdiction  became  tnore  funiliar; 
«\U.  »*  M  xrcMtrd  )cm  liable  to  partiality  or  intimidation  than 
^hv  ^*i«t«ii)i'iiil  I'ouMA,  ttuitor&  grew  willing  to  submit  to  its 
v^HMiuiVfinrw  ond  inconvenience.  It  was  obviously  the  in- 
(«iv*l  nt  the  kinf's  court  to  give  such  equity  and  steadiness 
lit  liH  dftUloni  OB  miglit  encourage  this  disposition.  Nothing 
^-tiuld  \*o  tnurc  advantageous  to  the  king's  authority,  nor,  what 
W««  |»orh<ii»i>  mure  immediately  regarded,  to  his  revenue,  since 
H  fine  WAS  alwayi  paid  for  leave  to  plead  in  his  court,  or  to 
ICMIDH!  Ihilhcr  a  cause  commenced  below.  But  because  few. 
fDniparntively  speaking,  could  have  recours«  to  so  distant  a 
tribunal  as  that  of  the  king's  court,  and  perhaps  also  on  account 
of  the  attachment  which  the  English  felt  to  their  ancient  right 
nf  irini  by  the  neighboring  freeholders,  Henry  II.  established 
ilinerant  justices  to  decide  civil  and  criminal  pleas  within  each 
county^  This  excellent  institution  is  refcrre<l  by  some  to  the 
twcniy-sccond  year  of  that  prince ;  but  Madox  traces  il  several 
year*  higher.*  We  have  owed  to  it  the  uniformity  of  our  com- 
mon law.  which  would  otherwise  have  been  split,  like  that  of 
France,  into  a  multitude  of  local  customs ;  and  we  still  owe 
to  it  the  assurance,  which  Is  felt  by  the  poorest  and  most  re- 
mote Inhabitant  of  Kngland,  that  his  right  is  weighed  by  the 
same  Incorrupt  and  acute  understanding  upon  which  the  de- 
cision o!  the  highest  questions  is  reposed,  The  justices  of 
Bisize  seem  originally  to  have  gone  their  circuits  annually; 
ind  a*  part  of  their  duty  was  to  set  tallages  upon  royal  towns, 
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and  superintend  Uic  collection  of  tlie  revenue,  we  may  be  cer- 
tain that  there  could  be  no  long  interval.  This  annual  visitation 
was  expressly  confirmed  by  the  twelhh  section  of  Magna 
Charta,  which  provides  also  that  no  assize  of  novel  disseizin, 
or  niort  d'anccstor,  should  be  taken  except  in  tlie  sliire  where 
the  lands  in  controversy  lay.  Hence  this  clause  stood  opposed 
on  the  one  hand  to  the  encroachments  of  the  king's  court,  which 
might  otherwise,  by  drawing  pleas  of  land  to  itself,  have  de- 
feated the  suitor's  right  to  a  jury  from  the  vicinage ;  and  on 
the  other,  to  those  of  the  feudal  aristocracy,  who  hated  any 
interference  of  the  crown  to  chastise  their  violations  of  law, 
or  control  their  own  jurisdiction.  Accordingly,  while  the  con- 
federacy of  barons  against  Henry  HI.  was  in  its  full  power, 
an  attempt  was  made  to  prevent  the  regular  circuits  of  the 
judges.! 

Long  after  the  separation  of  the  exchequer  from  the  kinfffl 
court,  another  branch  was  detached  for  the  decision  of  private 
suits.  This  had  its  beginning,  in  Madox's  opinion,  as  early  as 
the  reign  of  Richard  1j  But  it  was  completely  established  by 
Magna  Charta.  "  Common  I'leas,"  it  is  said  in  the  fourteenth 
clause,  "  shall  not  follow  our  court,  but  be  held  in  some  certain 
place."  Thus  was  formed  the  Court  of  Common  Bench  a( 
Westminster,  with  full,  and,  strictly  speaking,  exchtsive  juris- 
diction over  all  civil  disputes,  where  neither  the  king's  interest, 
nor  any  matter  savoring  of  a  criminal  nature,  was  concerned. 
For  of  such  disputes  neither  the  court  of  king's  bench,  nor 
that  of  exchequer,  can  take  cognisance,  except  by  means  of 
a  legal  fiction,  which,  in  the  one  case,  supposes  an  act  of  force, 
and,  in  the  other,  a  debt  to  the  crown. 

The  principal  officers  of  state^  who  had  originally  been  effec- 
tive members  of  ihc  king's  court,  began  to  withdraw  from  it, 
after  this  separation  into  three  courts  of  justice,  and  left  their 
places  to  regular  lawyers,  though  the  treasurer  and  chancellor 
of  the  exchequer  have  still  seats  on  the  equity  side  of  that  court, 
a  vestige  of  its  ancient  constitution.    It  would  indeed  have  been 
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difficult  for  men  bred  in  camps  or  palaces  to  fulfil  the  ordinary 
funciions  of  judicature  under  such  a  system  of  law  as  had  grown 
up  in  England.  The  rulc!>  oE  legal  decision,  among  a  rude 
people,  arc  always  very  simple ;  not  serving  much  to  guide, 
far  less  to  control,  the  ftclings  of  natural  equity.  Such  were 
those  which  prevailed  among  the  Anglo-Saxons;  requiring 
no  subtler  intellect,  or  deeper  learning,  than  the  earl  or  sheriff 
at  the  head  of  his  coutity-court  might  be  expected  to  possess. 
But  a  great  change  was  wrought  in  about  a  century  after  the 
Conquest.  Our  English  lawyers,  prone  to  magnify  the  an- 
tiquity, like  the  other  merits  of  their  system,  arc  apt  to  carry 
up  the  date  of  the  common  law,  till,  like  tlic  pedigree  of  an 
illustrious  family,  it  loses  itself  in  the  ohscurity  of  ancient  time. 
Even  Sir  Matthew  Hale  does  not  hesitate  to  say  that  its  origin 
is  as  undiscovcrabic  as  that  of  the  Nile.  But  though  some 
features  of  the  common  law  may  be  distinguishable  in  Sa.xon 
times,  while  our  Hmhed  knowledge  prevents  us  from  assigning- 
many  of  its  peculiarities  to  any  detcnninable  period,  yet  the 
general  character  and  most  essential  pans  of  the  system  were 
of  much  later  growth.  The  laws  of  the  Anglo-Saxon  kings, 
Madox  truly  observes,  are  as  different  from  those  collected  by 
Gtanvit  as  the  laws  of  two  different  nations.  The  pecuniary 
compositions  for  crimes,  especially  for  homicide,  which  run 
through  the  Anglo-Saxon  code  down  to  the  laws  ascribed  to 
Henry  I.,*  arc  nut  mentioned  by  Glanvil.  Death  seems  to  liave 
been  the  regular  punishment  of  murder,  as  well  as  robbery. 
Though  the  investigation  by  means  of  ordeal  was  not  disused 
in  his  time,'  yet  trial  by  combat,  of  which  we  find  no  instance 
before  the  Conquest,  was  evidently  preferred.  Under  the  Saxon 
government,  suits  appear  lo  have  commenced,  even  before  the 
king,  by  verbal  or  written  complaint ;  at  least,  no  trace  remains 
of  the  original  writ,  the  foundation  of  our  civil  procedure." 
The  descent  of  lands  before  the  Conquest  was  according  to  the 
custom  of  gavelkind,  or  equal  partition  among  the  children  ;  n 
in  the  age  of  Henry  I.  the  eldest  son  took  tlie  principal  fief 
to  his  own  share ; «  in  that  of  Glanvil  he  inherited  all  the  lands 
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held  by  knight  service;  but  the  descent  of  socage  lands  de- 
pended on  the  particular  custom  of  tlic  estate.  IJy  the  Saxon 
laws,  upon  tlie  death  of  the  son  without  issue,  the  father  in- 
herited ;  P  by  our  common  law,  he  is  abso!utely,  and  in  every 
case,  excluded.  Lands  were,  in  general,  devisable  by  testament 
before  the  Conquest ;  but  not  in  the  time  of  Henry  II.,  excq)t 
by  particular  custom.  These  are  sufficient  samples  of  the  dif- 
ferences between  our  Saxon  and  Norman  jurisprudence;  but 
the  distinct  character  of  the  two  will  strike  more  forcibly  every- 
one who  peruses  successively  the  laws  published  by  Wilkins, 
and  the  treatise  ascribed  to  Glanvil.  The  former  resemble  the 
barbaric  codes  of  the  continent,  and  the  capitularies  of  Charle- 
magne and  his  family,  minute  to  an  excess  in  apportioning 
punishments,  but  sparing  and  indefinite  in  treating  of  civil 
rights;  while  the  other,  copious,  discriminating,  and  technical, 
displays  the  characteristics,  as  well  as  unfolds  the  principles, 
of  English  law.  It  is  difficult  to  assert  anything  decisively 
as  to  tile  period  between  ihe  Conquest  and  the  reign  of  Henry 
II.,  which  presents  fewer  materials  for  legal  history  than  Uie 
preceding  age ;  but  the  treatise  denominated  the  Laws  of  Henry 
I.,  compiled  at  the  soonest  about  the  end  of  Stephen's  reign,? 
bears  so  much  of  a  Saxon  character,  that  I  should  be  inclined 
to  ascribe  our  present  common  law  to  a  date,  so  far  as  it  i» 
capable  of  any  date,  nut  much  antecedent  to  the  publication 
of  Glanvil.'"  At  the  same  time,  since  no  kind  of  evidence  attests 
any  sudden  and  radical  change  in  the  jurisprudence  of  Eng- 
land, the  question  must  be  considered  as  left  in  great  obscurity. 
Perhaps  it  might  be  reasonable  to  conjecture  that  (he  treatise 
called  Leges  Hcnrici  Primi  contains  the  ancicni  usages  still 
prevailing  in  the  Inferior  jurisdictions,  and  that  of  Glanvil  the 
rules  established  by  the  Norman  lawyers  of  tlic  king's  court, 
which  would  of  course  acquire  a  general  rccogniiion  and  effi- 
cacy, in  consequence  of  the  institution  of  justices  holding  their 
assizes  periodically  tliroughout  the  country. 

The  capacity  of  deciding  legal  controversies  was  now  only 
to  be  found  in  men  who  had  devoted  themselves  to  that  pecul- 
iar study ;  and  a  race  of  such  men  arose,  whose  eagerness  and 
even  enthusiasm  in  the  profession  of  the  law  were  stimulated 
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by  ihe  self-complacency  o£  imellcctua!  dexterity  in  threading 
its  intricate  aiul  lUorny  mazes.  The  Normans  are  noted  in 
their  own  country  for  a  shrewd  and  litigious  temper,  which 
may  Jiave  given  a  character  ty  our  courts  of  justice  in  early 
times.  Something  too  of  that  excessive  8ulnicty>  and  that 
preference  of  technical  to  rational  principles,  wliicb  runs 
through  our  eystcm,  may  be  imputed  to  the  scholastic  philos- 
ophy which  was  in  vogue  during  the  same  period,  and  is 
marked  by  the  same  features.  But  we  have  just  reason  to  boast 
of  the  leading  causes  of  these  defects:  an  adherence  to  fixed 
rules,  and  a  jealousy  of  judicial  discretion,  which  have  in  no 
countr)',  I  believe,  been  carried  lo  such  a  length.  Hence  prece- 
dents of  adjudged  cases,  becoming  authorities  for  the  future, 
have  been  constantly  noted,  and  form  indeed  almost  the  sole 
ground  of  argument  in  questions  of  mere  law.  IJuI  these  au- 
thorities being  frequently  unreasonable  and  inconsistent,  partly 
from  the  infirmity  of  all  huntan  reason,  partly  from  ihe  imper- 
fect manner  in  which  a  number  of  unwarranted  and  incorrect 
reporters  have  handed  them  down,  later  judges  grew  anxious 
to  elude  by  impalpable  distinctions  what  they  did  not  venture 
to  overturn.  In  some  instances  this  evasive  skill  has  been 
applied  lo  acts  o(  the  legislature.  Those  who  arc  moderately 
conversant  with  the  history  of  our  law  will  eaiily  trace  other 
circumstances  that  have  co-operated  in  producing  that  tech- 
nical and  subtle  system  which  regulates  the  course  of  real 
property.  For  as  that  formed  almost  the  whole  of  our  an- 
cient jurisprudence,  it  is  there  that  we  must  seek  its  original 
character.  But  much  of  the  same  spirit  pervades  every  part 
of  the  law.  No  tribunals  of  a  civilized  people  ever  borrowed 
so  little,  even  of  illustration,  from  the  writings  of  philosophers, 
or  from  the  institutions  of  other  countries.  Hence  law  has  been 
studied,  in  general,  rather  as  an  art  than  a  science,  with  more 
solicitude  to  know  its  rides  and  distinctions  than  to  perceive 
their  application  to  that  for  which  all  rules  of  law  ought  to  have 
been  established,  the  maintenance  of  public  and  private  rights. 
Nor  is  there  any  reading  more  jejune  and  unprofitable  to  a 
philosophical  mind  than  that  of  our  ancient  law-books.  Later 
times  have  introduced  other  inconveniences,  till  the  vast  e-xtent 
and  niuhiplicity  of  our  laws  have  become  a  practical  evil  of 
serious  importance,  and  an  evil  which,  between  the  timidity 
of  the  legislature  on  the  one  hand,  and  the  selfish  views  of 


I 


TH£  UIDDLE  AGES 


«57 


practitioners  on  the  other,  is  likely  to  reach,  in  no  long  period, 
an  intolerable  excess.  Deterred  b_v  an  interested  clamor  against 
innovation  from  abrogating  what  is  useless,  simplifying  what 
is  complex,  or  determining  what  is  doubtful,  and  aU\*ays  more 
inclined  to  stave  off  an  immediate  difficulty  by  some  patchwork 
scheme  of  modifications  and  suspensions  than  to  consult  for 
posterity  in  the  comprehensive  spirit  of  legal  pliilosophy.  we 
accumulate  statute  upon  statute,  and  precedent  upon  precedent, 
till  no  industry  can  acquire,  nor  any  intellect  digest,  the  mass 
of  learning  that  grows  upon  the  panting  student ;  and  our 
jurisprudence  seems  not  unhkcly  to  be  simplified  in  the  worst 
and  least  honorable  manner,  a  tacit  agreement  of  ignorance 
among  its  professors.  Much  indeed  has  already  gone  into 
desuetude  within  the  last  century,  and  is  known  only  as  an 
occult  science  by  a  small  numl>er  of  adepts.  We  are  thus 
gradually  approaching  the  crisis  of  a  necessary  reforniaiion, 
when  our  laws,  like  those  of  Rome,  must  be  cast  into  the  cru- 
cible. It  would  be  a  disgrace  lo  the  nineteenth  century,  if 
England  could  not  find  her  Tribonian.'* 

This  establishment  of  a  legal  system,  which  must  be  con- 
sidered as  complete  at  the  end  of  Henry  lll.'s  reign,  when 
the  unwritten  usages  of  the  common  law  as  well  as  the  forms 
and  precedents  of  the  courts  were  digested  into  the  great  work 
of  Bracton,  might,  in  some  respects,  conduce  to  the  security 
of  public  freedom.  For,  however  highly  the  prerogative  might 
lie  strained,  it  was  incorfioraicd  with  the  law,  and  treated  with 
the  same  distinguished  and  argumentative  subtlety  as  every 
other  part  of  it.  Whatever  things,  therefore,  it  was  asserted  that 
the  king  might  do,  it  was  a  necessary  implication  that  there 


*  Whitelockc,  }ual  nJlcr  tSie  Rc^tora- 
lion,  cocnplains  that  "  .Votit'  the  volume 
of  our  ii(Btuleii_ii  grown  or  nwcllcd  to  m 
crcai  btirncH."  The  TOlnniel  What 
won  til  hf  ItBv*  uiiil  to  t)ir  tnnnitroua 
btrth  of  H  voiumc  triennitl.ly,  filled  with 
lawn  profeiiitig  tn  liri  thr  ilrlititiaii: 
«i»rk  of  Iht  liBi»latuT«.  whtth  cvfiy  sub- 
j«cl  U  lupniiicd  ta  fi-aiL.  rrmcmlirr.  iod 
ttndcrgUEia!  'ITic  txcetlent  wnae  of  the 
following  *«nlciK*H  fii^in  Ihr  came  pu> 
uee  mar  vrdl  t.icuic  me  for  □uottns 
IbcRi,  antl.  pr(Ii.i}>k,  in  lUi«  an  of  biyo*- 
<d  arcrtcneii  io  mnrivatian.  I  bftve  need 
of  tonit  apoIosT  '*'■'  w'ist  1  haw  vcn* 
iur*cl  to  ny  io  tlie  teni.  "I  remfml)pr 
■he  opinion  of  ft  vtl*e  anj  learnr-d  <tsipi' 
mnn  ami  Uwycr  (ihc  Chnncc]l»(  lJ»tn- 
ui«ra},  tlial  mtilii|i!i(^iy  of  writim  law* 
do  bnt  jiilroct  t)ic  rudKM.  and  render 
the  law  lest  certain ;  tliai  where  ihe  law 
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«el«  due  and  clear  houndii  bctwijct  Ih^ 
pTctoRiUvc  rayil  and  the  rubti  of  th« 
pco|iJ«,  Bad  givci  remedy  in  priTile 
caosct,  there  needa  do  more  laws  to  ba 
<ncTca*eil;  for  (hcicljy  litigation  will  be 
in<;r«Med  llbewtae.  It  were  ■  work 
wti<  ili.]r  of  a  pailUment.  anil  cannoi  be 
done  ol!icm-iae.  to  e3us«  a  rcricw  of  all 
our  Katuir*.  to  repeal  luch  ai  Ijiej'  »liall 
judite  inconvenient  Io  remain  in  force: 
to  conrmn  (h&ne  wtiich  thejr  shall  Ihiok 
fit  to  (taod,  SDil  thoie  aevcraJ  italutes 
wlilch  arc  crtnfu»d,  lomc  repugnant  to 
Othcn.  DUUiy  touching  the  '^me  matlcfa, 
to  bv  reriuceil  into  cerljiiiny,  all  at  un« 
anhjcci  into  one  jtolute.  that  pcr&pifuiiy 
and  ctearnrta  may  ap|>car  in  oiir  wrillrn 
laws,  wbUb  at  thi*  day  lew  iludrnlii  ur 
H.g«a  e*a  Antl  In  ihem."  Whitvlockr's 
Commentary  oa  raili4inefliaTy  Wrila 
v«).  i.  p.  409. 
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were  other  things  which  he  could  not  do ;  else  it  were  vain 
10  specify  the  former.  It  is  not  meant  to  press  this  too  far; 
since  undoubtedly  the  bias  of  lawyers  towards  the  prerogative 
was  sometimes  too  discernible.  But  the  sweeping  maxims  of 
absolute  power,  which  servile  judges  and  churchmen  taught 
the  Tudor  and  Stuart  princes,  seem  to  have  made  no  progress 
under  the  Plantagenet  line. 

Whatever  may  be  thought  of  the  effect  which  the  study  ot 
tlie  law  had  upon  the  rights  of  the  subject,  it  conduced  mate- 
rially to  the  security  of  good  order  by  ascertaining  the  heredi- 
tary succession  of  the  crown.  Five  kings  out  of  seven  that 
followed  William  the  Conqueror  were  usurpers,  according  at 
least  to  modem  notions.  Of  these,  Stephen  alone  encountered 
any  serious  opposition  upon  tliat  ground;  and  with  respect 
to  him.  it  must  be  remembered  that  all  the  barons,  himself 
included,  had  sclemly  sworn  to  maintain  the  succession  of  Ma- 
tilda. Henry  11.  procured  a  parliamentary  settlement  of  the 
crown  upon  his  eldest  and  second  sons ;  a  strong  presumption 
thai  their  liereditary  right  was  not  absolutely  secure.'  A  mixed 
notion  of  right  and  choice  in  fact  prevailed  as  to  the  succession 
of  every  European  monarchy.  The  coronation  oath  and  the 
form  of  popular  consent  then  required  were  considered  as  more 
material,  at  least  to  perfect  a  title,  than  we  deem  tlicm  at  present. 
They  gave  seizin,  as  it  were,  of  the  crown,  and,  in  cases  of 
disputed  pretensions,  had  a  sort  of  judicial  clKcacy.  The  Chron- 
icle of  Dunstable  says,  concerning  Richard  ].,  that  he  was 
"  elevated  to  the  throne  by  hereditary  right,  after  a  solemn 
election  by  the  clergy  and  people:  "  w  words  that  indicate  the 
current  principles  of  that  age.  It  is  to  be  observed,  however, 
that  Richard  took  upon  him  the  exercise  of  royal  prerogatives 
without  waiting  for  his  coronation."  Tlie  succession  of  John 
has  certainly  passed  in  modern  times  for  a  usurpation.  I  do 
not  find  that  it  was  considered  as  such  by  his  own  contempo- 
raries on  this  side  of  the  Channel.  The  question  of  inheritance 
between  an  uncle  and  the  son  of  his  deceased  elder  brother 
was  yet  unsettled,  as  we  learn  from  Glanvil,  even  in  private 
succession."'  In  the  case  of  sovereignties,  which  were  some- 
limes  contended  to  require  diflcrent  rules  from  ordinary  patri- 


tl-jrttetlon.  vol.  ti.  p.  14. 
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monies,  it  was,  and  continued  long  to  be.  the  most  uncertain 
point  in  public  law.  John's  pretensions  to  the  crown  might 
therefore  be  such  as  tlie  English  were  justified  in  admitting, 
especially  as  his  reversionary  title  seems  to  have  been  acknowl- 
edged in  tlie  reign  of  his  brother  Richard.->f  If  indeed  we  may 
place  reliance  on  Matthew  I'aris,  Archbishop  Hubert,  on  this 
occasion,  declared  in  the  most  explicit  terms  that  the  crown 
•was  elective,  giving  even  to  the  blood  royal  no  other  preference 
than  their  merit  might  challenges  Carte  rejects  this  as  a  fic- 
tion of  the  historian:  and  it  is  certainly  a  strain  far  beyond 
the  constitution,  which,  both  before  and  after  the  Conquest, 
had  invariably  limited  the  throne  to  one  royal  slock,  though 
not  strictly  to  its  nearest  branch.  In  a  charter  of  the  first  year 
of  his  reign,  John  calls  himself  king,  "  by  hereditary  right,  and 
through  the  consent  and  favor  of  the  church  and  people."' 

It  is  deserving  uf  remark,  that,  during  the  rebellions  against 
this  prince  and  his  son  Henry  III.,  not  a  syllable  was  breathed 
in  favor  of  Eleanor,  Arthur's  sister,  who,  if  the  present  rules 
of  succession  had  been  established,  was  the  undoubted  heiress 
of  his  right.  The  barons  chose  rather  to  call  in  the  aid  of 
Louis,  with  scarcely  a  shade  of  title,  though  with  much  better 
means  of  maintaining  himself.  One  should  think  that  men 
whose  fathers  had  been  in  the  field  for  Matilda  could  make 
,  no  diflicuhy  about  female  succession.  Rut  I  doubt  whether, 
notwithstanding  that  precedent,  the  crown  of  lingland  was 
universally  acknowledged  to  be  capable  of  descending  to  a  fe- 
male heir.  Great  avcrseness  had  been  shown  by  the  nobility 
of  Henr>'  I.  to  his  proposal  of  settling  the  kingdom  on  his 
daughter  .a  And  from  a  remarkable  passage  which  I  shall  pro- 
duce in  a  note,  it  appears  that  even  in  the  reign  of  Edward  HI. 
the  succession  was  supposed  to  be  confined  to  the  male  line.* 
At  length,  about  the  middle  of  Uw  thirteenth  century,  the 
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7  n.  16}. 

»lure  hxrcditano.  rt  mecHnnie  Hm 
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lawyers  applied  to  the  crown  the  same  strict  principles  o( 
descent  which  regulate  a  private  inheritance.  Edward  I.  was 
proctainiec]  immediately  upon  his  father's  death,  though  absent 
in  Sicily.  Something  however  of  the  old  principle  may  be 
traced  in  this  proclamation,  issued  in  his  name  by  the  guardians 
of  the  realm,  where  be  asserts  the  crown  of  England  "  to  have 
devolved  upon  him  by  hereditary  succession  and  the  will  of  his 
nobles."  e  These  last  words  were  omitted  in  the  proclamation 
of  Edward  II.  ;<i  since  whose  time  the  crown  has  been  abso- 
lutely hereditary.  The  coronation  oath,  and  tlie  recognition 
of  the  people  at  that  solemnity,  are  fumialities  which  convey 
no  right  either  to  the  sovereign  or  the  people,  though  they 
may  testify  the  duties  of  each.f 

I  cannot  conclude  tlic  present  chapter  without  observing  one 
most  prominent  and  characteristic  distinction  between  the  con- 
stitution of  England  and  that  of  every  other  country  in  Europe ; 
I  mean  its  refusal  of  civil  privileges  to  the  tower  nobility,  or 
tlio.<w  whom  we  denominate  the  gentry.  In  France,  in  Spain,  in 
Germany,  wherever  in  short  we  look,  the  appellations  of  noble- 
man and  gentleman  have  been  strictly  synonymous.  Those 
entitled  to  bear  them  by  descent,  by  tenure  of  land,  by  office 
or  royal  creation,  have  formed  a  cla-ss  distinguished  by  privi- 
leges inherent  in  their  blood  from  ordinary  freemen.  Marriage 
with  noble  families,  or  the  purchase  of  military  fiefs,  or  the 
participation  of  many  civil  offices,  were,  more  or  less,  interdicted 
(o  the  commons  of  France  and  the  empire.  Of  these  restric- 
tions, nothing,  or  next  to  nothing,  was  ever  known  in  England. 
The  law  has  never  taken  notice  of  gentlemen./    From  the  reign 
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Tol.  it,  A|j])«ra(lix,  [I,  i)  r*(>i>unc1«  pro- 
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of  Henry  TIT.  at  least,  the  legal  equality  of  all  ranks  below  the 
[>eeragc  was,  to  every  essential  pur[>usc,  as  complete  as  at 
present.  Compare  two  writers  nearly  contennporary,  bracton 
with  Beaumanoir,  and  mark  how  the  customs  of  England  arc 
ilibtingiiisiiahlc  in  tliis  ruspcct.  The  frenchman  ranges  the 
people  under  three  divisions,  the  noble,  the  free,  and  the  servile ; 
our  countryman  has  no  generic  class,  but  freedom  and  villcn* 
age.«  No  restraint  seems  ever  to  have  lain  upon  marriage; 
nor  have  the  children  even  of  a  peer  been  ever  deemed  to  lose 
any  privilege  by  his  nnion  with  a  commoner.  The  purchase 
of  lands  held  by  knight -sen.'ice  was  always  open  to  all  freemen. 
A  few  privileges  indeed  were  confined  to  those  who  had  re- 
ceived knighthood.^  But,  upon  the  witole,  there  was  a  virtual 
equality  of  rights  among  all  the  commoners  of  England.  What 
is  most  particular  is,  that  the  peerage  itself  imparts  no  privi- 
lege except  to  its  actual  possessor.  In  every  other  country 
the  descendants  of  nobles  cannot  but  themselves  be  noble, 
because  their  nobility  is  the  immediate  consequence  of  their 
birih.  But  though  we  commonly  say  that  the  blood  of  a  peer 
is  ennobled,  yet  this  expression  seems  hardly  accurate,  and 
fitter  for  heralds  than  lawyers;  since  in  truth  nothing  confers 
nobility  but  the  actual  descent  of  a  peerage.  The  sons  of 
peers,  as  we  well  know,  are  commoners,  and  totally  destitute 
of  any  legal  right  beyontl  a  barren  precedence. 

There  is  no  part,  perhaps,  of  our  constitution  so  admirable 
as  this  equality  of  civil  rights ;  this  isonomia,  which  the  philos- 
ophers of  ancient  Greece  only  hoped  to  find  in  democratical 
government.)  From  the  beginning  our  law  has  been  no  re- 
specter of  persons.  It  screens  not  the  gentleman  of  ancient 
lineage  from  the  judgment  of  an  ordinary  jur>',  nor  from  igno- 
minious punishment.  It  confers  not,  it  never  did  confer,  those 
unjust  immunities  from  public  burdens,  which  the  superior 
orders  arrogated  to  themselves  upon  the  continent.  Thus, 
while  the  privileges  of  our  peers,  as  hereditary  legislators  of 
a  free  people,  are  incomparably  more  valuable  and  dignified 
in  their  nature,  they  are  far  less  invidious  in  their  exercise 
than  those  of  any  other  nobility  in  Europe.    It  is,  1  am  firmly 
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to  lixi*  peculiarly  democratical  character  of 
&igMl  OKWMCtiy,  ihtt  vre  are  indebted  for  its  long 
aefHe.  iti  ngfOai  iapnnrtmtat,  and  its  present  vigor.  It  b 
a  xingnbr.  a  providential  drcumstaDce,  that,  in  an  age  when 
the  gradual  marcb  of  civilization  and  c«nnierce  was  so  little 
foreseen,  our  ancestor*,  dcviaiinf;  from  the  usages  of  nd^ 
boring  countries,  iboi^,  as  if  deliberately,  have  gtiarded 
against  that  expansive  force  which,  in  bursting  through  c*- 
■tades  improvidcnily  opfoaed,  has  scattered  havoc  over  £a- 
rapc 

This  tendency  to  dvil  eqtiality  in  the  English  law  oiay,  I 
think,  be  ascribed  to  several  concurrent  causes.  In  the  first 
place  the  fnidal  institutions  were  far  less  military  in  England 
iluin  upon  the  continent.  From  the  time  of  Henry  11.  the 
escnagc,  or  pecuniary  commutation  for  personal  service,  be- 
came almost  universal.  The  armies  of  our  kings  were  com- 
posed of  hired  troops^  gteat  part  of  whom  certainly  were 
knights  and  gentlemen,  but  who,  serving  for  pay,  and  not  1^ 
virtue  of  their  birth  or  tenure,  preserved  nothing  of  the  feudal 
character.  It  was  not.  however,  so  much  for  the  ends  of  na- 
tional as  of  private  warfare,  diat  the  relation  of  lord  and  vassal 
was  contrived.  The  right  which  every  baron  in  France  pos- 
sessed of  redressing  his  own  wrongs  and  those  of  hLs  tenants  by 
arms  rendered  their  connection  strictly  military.  But  we  read 
very  little  of  private  wars  in  England.  Notwithstanding  some 
passages  in  Glanvjl,  which  certainly  appear  to  admit  their  l^al- 
ity,  it  is  not  easy  to  reconcile  this  witli  the  general  tenor  of  oar 
lawsj  They  must  always  have  been  a  brt-ach  of  the  king's 
peace,  which  our  Saxon  lawgivers  were  perpetually  striving  to 
preserve,  and  which  the  Conqueror  and  his  sons  more  effect- 
ually mainiained>  Nor  can  we  trace  many  instances  (some 
we  perhaps  may)  of  actual  hostilities  among  the  nobility  of 
England  after  the  Conquest,  except  during  such  an  anaicby 


/»i 


or  UM  jwt  n 


ibnadveniwi  at  « 


ptiioikat  erilk.  In  ih«  Ant  adlttaa  I 
wmn  anu^  too  wanrnfr  »"<  diSmnM 
wkkk  1  Nil  b>a—  to  fuv*  esiaMl  to- 
tmmm  Ite  trntamt  of  BRdand  »ad  Mkcr 
fca^tiruMiina  In  naMct  of  arivum  wat^ 
An.    n«nmXV.I 

4  T1«c  fmintitm  Iwpiirl  on  bnndis 
tt  die  pmct.  m  WafciM'*  An«l(»«uM 
La<««.  an'  too   —MirP^    im  b*  pwtteiK 

■  DaHMriay  ippwirw.  b*  mtmaiaaiag  ■ 
k|tf  CMIOM  iM  pctvmte  leadB  in  aa  m- 


dlvWiial  nnaor.  and  ibtn  m\y  mmm 
Wtidhnen,  lo  adbrd  an  infvmicv  iksl  II 
was  ao  aiHiBislr.  In  tiM  royal  manar  of 
ArchMMd  la  HrtHunlihirv.  if  onvWdih- 
man  km*  aaoidrr.  it  iv^u  &  cbsimh  fiif 
tlw  rHaiMMM  of  itia  liaiD  u>  nwirfilt  and 
(dniidri   lb*    manlcrvr  utd  Ut   ki 

and  bnni   ihHr  bowm   itntB  xbm  

•iMNthl  b^  ltit«rt«it.  wMch  w«k  to  ufec 
niKa  by  noMi  an  Uw  mutraw  of  hia  amik. 
or  dua  irfnMiw  um  ktiw  Iwd  .  ami 
pnrt.  and  Ui«  not  Umy  fcepi   iot  ibw 
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as  the  reign  of  Stephen  or  the  nitnority  of  Henry  III.  Acts 
of  outrage  aixl  spoliation  were  indeed  very  frequent.  The 
statute  of  Marlebridgc,  soon  after  the  baronial  wars  of  Henry 
in.,  speaks  of  the  disseizins  that  had  taken  place  during  the 
late  disturbances;'  and  thirty-five  verdicts  arc  said  to  have 
been  given  at  one  court  of  assize  against  Foulkcs  do  Brcaut6, 
a  notorious  partisan,  who  commanded  some  foreign  merce- 
naries at  the  beginning  of  the  same  reign ;  "»  but  these  arc  faint 
resemblances  of  that  wide-spreading  devastation  which  the 
nobles  of  France  and  Germany  were  entitled  to  carry  among 
their  neighbors.  The  most  prominent  instance  perhaps  of 
what  may  he  deemed  a  private  war  arose  out  of  a  contention 
between  the  earls  of  Gloucester  and  Hereford,  in  the  reign 
of  Edwartl  1.,  during  which  acts  of  extraordinary  violence 
were  peqjetrated ;  but.  far  from  its  having  passed  for  lawful, 
tliese  powerful  nobles  were  both  committed  to  prison,  and  paid 
heavy  fines."  Thus  the  tenure  of  k night-service  was  not  in 
eflFea  much  more  peculiarly  connected  with  the  profession  of 
arms  than  that  of  socage.  There  was  nothing  in  the  former 
condition  to  generate  that  high  self-estimation  which  miUtary 
habits  inspire.  On  the  contrary,  the  burdensome  incidents  of 
tenure  in  chivalr)'  rendered  socage  the  more  advantageous, 
though  less  honorable  of  the  two. 

In  the  next  place,  we  must  ascribe  a  good  deal  of  efficacy 
to  the  old  Saxon  principles  that  survived  the  conquest  of  Will- 
iam and  infused  themselves  into  oiu-  common  law.  A  respect- 
able class  of  free  socagers,  having,  in  general,  full  rights  of 
alienating  their  lands,  and  holding  them  probably  at  a  small 
certain  rent  from  the  lord  of  the  manor,  frequently  occur  in 
Domesday  Book.  Though,  as  I  have  already  observed,  these 
were  derived  from  the  superior  and  more  fortunate  Anglo- 
Saxon  ceorls,  they  were  perfectly  exempt  from  all  marks  of 
villenage  both  as  to  their  persons  and  estates.  Most  have  de- 
rived their  name  from  the  Saxon  soc,  which  signifies  a  fran- 
chise, especially  one  of  jurisdiction,*  and  they  undoubtedly 


IStaL  pH.  III. 

m  Macl.  I'arii,  d.  rjt. 

n  Rot  I'arL  vai.  I.  p.  70. 

«  It  now  appear*  nranfc  to  mo  thai 
I  coulil  •vtr  have  given  the  prtiertnt* 
to  BracEon'*  drfivaiifin  (.(  iitritjit  ttntn 
i*t  At  ckarmt.  Tlte  wmA  loWrraan,  whkli 
occur ■  lo  nfi<n  Jn  Dumriilay.  1*  con- 
tinually cotijilcd  with  ii/ri),  a  franchiie 
or  rixhi  of  juriMJiction  b«longiai[  t&  Uia 


lord.  irhoM  tmacit.  or  rith«r  tuiter,  th< 
Kilirnian  !■  described  to  be.  Sae  ii  on 
idle  and  improbablt  tiyinoIOKy;  espc- 
ciallgr  a*  at  the  lime  wti«n  vkrman  wai 
tnriii  in  u*e  Ihete  «as  hanlly  a  word  uC 
a  Ffcncli  rivit  in  ili«  lanKuaa*.  S^c  U 
plainly  derived  tinm  irco.  and  Ihcrefore 
canni^i   psM  f>ir  a  Tculonic  word- 

I  once  Ihoutcl^l  Ihc  elranolon  of  llritc* 
tOB  and  Lirileltoo  cunontly  tlluKratvd 
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were  suitors  to  the  court-baron  of  the  lord,  to  wliose  soc,  or 
right  of  justice,  they  belonged.  They  were  consequently  judges 
in  civil  causes,  dclerniined  before  the  manorial  tribunals  Such 
privileges  set  them  grcaily  above  the  roturiers  or  censicrs  of 
France.  They  were  all  Englishmen,  and  their  tenure  strictly 
English ;  which  seems  to  have  given  it  credit  in  the  eyes  of 
our  lawj'crs,  when  the  name  of  Englishman  was  affected  even 
by  those  of  Norman  descent,  and  the  laws  of  Edward  the  Con- 
fessor became  the  universal  demand.  Certainly  Glanvil,  and 
still  more  Bracton,  treat  the  tenure  in  free  socage  with  great 


by  t  DafMB«  in  Bloincficld's  B1>t.  of 
W-nHolk.  vuL  iii.  p.  sfi  (1*>''°)-  i"  ihc 
minor  of  C-aitiioii  i  man  with  a  brazen 
hand  holding  r  ploughahaFC  wu  carried 
before  lh«  tfvward  iii  ■  tian  iliai  It  was 
held  bj  toiJigc  ol  the  ducby  o!  Ljm- 
cuter. 
f  The    [eudal    cotutt,    if    nivdef    thai 

erne  wc  include  than  ol  lindholdm 
'^'nji   KTDtiu   of   >ac,    uc,   infnngihci, 
Ac,  from  the  trown.  had  OTislnally  a 

turlfdlcllon  cKcloslva  of  the  county  anil 
■nndrcd.  The  Lawk  dC  llcnrr  !■■  a 
InuiM  ol  peal  Buthoiity  ni  a  contem- 
porary  eK|ioBilion  oi  ihc  law  ol  tlnnlani) 

in    tlic    iDnldlF    of   the    tweldh    century, 

tet  bclore  the  Kriiit  thouitli  •ilrnt  tcTO- 
lon  which  brtiiight  in  I  he  Norma  n 
jurii|>rtii(Icncc,  bfir  abunilant  witntM  to 
Ihe  lrrtitori.ll  courti,  collaleial  (o  nnil 
indepctidcnl  ol  thoae  oi  the  ihenll. 
Other  proora  are  esiily  lurnitlicd  tot  a 
lalef  ncnod.  ViJe  Cfiron.  Jocelyn  de 
IDrak^liiiiile.  /(  alia. 

ll  ii  nevcrthekst  true  thai  trrrilnriol 
juriidlcl ion  WHR  never  %a  exieniivf  «f  in 
So^vrnmeniB  of  •  more  Arisiocratical 
chnscier,  cltlitr  in  criininal  or  civil 
caul.  I.  fii  the  law*  iacribed  U 
Henry  I-  Jt  is  uid  that  all  nest  oErencM 
could  otily  tie  tried  In  the  king'«  court, 
or  by  hi»  eommiwion.  c.  m.  Glanvil 
diallnsiilahe*  the  criminal  plma,  wlilch 
could   only  be   determined    bclore   the 

king'*  judge*.  In^m  ilinir  ivliirh  liel'inn 

to  the  ihcriff.  Treason,  murder,  rob- 
brrv,  anil  raipp  were  of  ilis  I'lrmer  cisu: 
thelt  of  the  laiicr.  I.  xiv.  The  crimiital 
JuH*'Iirii'^n  of  the  alirrifl  in  entirrl^ 
taken  away  by  Maitna  Chana.  c  tf.    Sir 

K,    Co)i*    Mr>   the    terrJtiirisl    friincliiie* 

of  jnianRthet  and  cutfaniithtf  "  hAj 
•ome  contlniTancv  altrrwanlii.  but  richer 

tiy  tbia  act,  or  per  deauciudinen,  for 
Dcoovmlence,  IhrKe  francliiies  tnlhin 
fiunor*  af«  aniioualed  nnd  xonr."  » 
ln«.  p.  31.  The  tralviie  bardty  t.renit  10 
reach  theitiL  and  they  utrre  crrlainly 
Imth  claimed  ami  e.^crcitcd  n*  late  a* 
the  reign  of  Edward  1.  Bl'itrirfrclci  men- 
tiont  two  inManceK.  both  in  11^;.  where 
cxeculinnk  for  (eK-ny  t(>i>k  plarc  by  (lie 
Bcntence  ol  a  court'baron.  In  ihcac 
catrfi  the  tord't  privilcicc  wn*  called  in 
qucttion  at  the  i>»ite«,li)r  which  tne^nii 
we  Itam  tlie  (rnn^aclion :  it  ii  very  prob- 
able that  *imilar  cuecutloa*  occurred  in 
Buaora  wbcrG  the  juiiadiciian  waa  not 


dlipiitcd.  Htn.  of  Norfolk,  vot.  I.  p. 
315;  »dL  iii.  p,  CIV  Felonica  are  now 
covnixable  In  itic  arcaicr  part  ol 
boroughs:  thouEh  it  ■»  uiual.  except  in 
Ui«  mofi  contiocrablo  placcf,  to  remit 
auch  ai  are  not  within  heitcfit  of  clergy 
to  the  JtiMlcet  of  gnol  delivery  on  tbctr 
circuit.  Thu  junsdiction.  however,  ii 
given,  or  pretumcd  to  be  given,  by 
apeciat  charter,  and  perfectly  diiiinct 
IroRi  thai  which  was  feudal  and  icrri- 
lorial.  (>f  the  latter  tome  veillpc* 
appear  to  remain  m  tiarticular  liberlici^ 
aa  tor  example  the  .Snke  of  Peirr- 
borough;  but  moti.  if  not  all,  of  these 
local  Irancliiie*  have  [alien,  by  right  or 
cuilom,  inlu  th'C  handi  □[  justices  of  Ibe 
{leace.  A  trrrilDrlal  privilege  Lotnowhat 
analoeniis  to  criininal  jnrisdtclion.  but 
roniidrr.iMy  nir^cc  oppretdvc,  wst  (hat 
of  private  es'ili.  At  the  parliament  of 
Merlon,  IJJ7,  the  lords  reiuented  |o 
have  their  own  prison  for  t(ci|iaM(a 
upi>n  tlieli  [laiki  anj  pdmU.  which  lh« 
king  Ttfuaeil,  Stal.  Meilcirk,  c.  ti.  But 
acveral  )urd»  enii<yrd  lliiii  us  a  uarticvlar 
fmnchisc;  which  is  »aved  by  Inc  ataliile 
S  H.  IV.  C.  10.  OircctiDg  jusliccv  ol  the 
peace  to  imprison  no  man,  except  in  the 
common  gaol.  >.  Tbe  civil  ttittsdidion 
of  the  cnitft-liaron  was  lendered  Insig- 
nificant, not  only  hy  it^  limilAtinn  in 
pertional  stills  to  debt*  nr  d.iiiiaget  not 
exceeding  forty  ihiltinas.  but  by  the 
writs  of  Mil  and  fnn/,  wfiii-h  4i  unc-e  re- 
ntoved  a  auil  for  lands,  in  any  aiaic  nf 
111  progivM  befort  iudsTnent,  into  th« 
county  court  or  that  ol  the  kint.  The 
atalule  of  Marlebridge  tuok  away  all 
appellant  iutisdiction  ol  the  BUprrivr 
lord,  (or  false  judgment  in  the  tnanorlat 
court  of  hiA  tenant,  nnd  thua  aimed 
another  blow  at  the  feudal  connection. 
$j  11.  III.  c.  la  J.  Th«  lord*  ol  the 
coumiei  palniine  ot  Chettcr  and  Dtir- 
ham.  and  the  Koyal  franchise  i>(  El]>> 
had  not  only  a  capital  jurisdiction  in 
criminal  caiet.  but  an  exclusive  coc- 
nltance  of  civil  ■uits;  the  former  Hill 
ia  retained  liy  the  bithopt  of  Durfaani 
end  Ely,  though  tnucb  shorn  of  ii* 
ancient  rxlent  1^  an  act  ot  Henry  VIII. 
(.-7  II.  Vlir.  C;  14^.  end  admlniitered 
by  the  bine's  iusl'cen  of  astiie;  the 
biihnps  or  their  deputies  beinji  put  only 
en  the  footing  ot  ordinary  juitice*  ol 
the  p«ac«.    Id.  •-  39. 
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respect.  And  we  have  reason  to  think  that  this  class  of  free- 
holders was  very  numerous  even  before  the  reign  of  Edward  I. 
But,  lastly,  the  change  which  took  place  in  the  constitution 
of  parliament  consummated  the  degradation,  if  we  must  use 
the  word,  of  the  lower  nobility:  I  mean,  not  so  much  their 
attendance  by  representation  instead  of  personal  summons  as 
their  election  by  the  whole  body  of  freeholders,  and  their 
separation,  along  with  citizens  and  burgesses,  from  the  house 
of  peers.  These  changes  will  fall  under  consideration  in  the 
following  chapter. 
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PART  III. 

Betgn  of  Edward  I. — Confirmatio  Chartarum — Constitution  of  Parlia- 
nient;  Ihc  Prelates;  the  Temporal  Peers — Tenure  by  Bsrony;  iu 
Cbangcs — Difficulty  of  the  Subject— Origin  of  Representation  of  the 
Commons — Knights  of  Shires;  their  Existence  doubtfully  traced 
through  the  Reign  of  Henry  III. — Question  whether  representa- 
tion was  confined  to  Tenants  in  capiic  discussed — State  of  En^fttsh 
Towns  at  the  Coittiucst  and  afterwards;  their  Progress — Represen- 
tatives from  them  Summoned  to  Parliament  by  Earl  of  Leicester — 
Improbability  of  an  earlier  Origin — Cases  of  St,  Atbans  and  Bam- 
st&ple  considered — Partiamcnts  under  Edward  1. — Separation  of 
Knights  and  Burgesses  from  the  Peers — Edward  II. — Gradual  Prog- 
ress of  the  Authority  of  Parliaiiieni  traced  through  the  Rctgiis  of 
Edward  III.  and  his  Successors  down  to  Henry  IV. — Privilege  o( 
Parliament;  the  early  Instances  of  it  Noticed — Nature  of  Boroush 
Rcpresenucion — Rights  of  Election;  other  Particulars  relative  to 
Election — House  of  Lords — Baronies  by  Tenure;  by  Writ— Nature 
of  the  Latter  Discussed — Creation  of  Peers  by  Act  of  Parliament  and 
by  Patent — Sumtnons  of  Clergy  to  Parliament — King's  Ordinary 
Council;  its  Judicial  and  other  Power — Charter  of  ihc  Piantagenct 
Government — PreroRativc;  its  Excesses;  erroneous  Views  cor- 
rected— Testimony  of  Sir  John  Fortescue  to  the  Freedom  of  the  Con- 
stitution— Causes  of  the  superior  Liberty  of  England  considered — 
Slate  of  Society  in  England — Want  of  Police — ViMenage;  its  grad- 
ual Extinction— Latter  Years  of  Henry  VI.— Regencies;  Instances 
of  them  Enumerated— Pretensions  of  the  House  of  York,  and  War 
of  the  Roses — Edward  IV. — Conclusioo. 


Though  the  undisputed  accession  of  a  prince  like  Edward  I, 
to  the  tlirone  of  liis  father  docs  not  sccni  so  convenient  a  rest- 
ing-place in  history  as  one  of  those  revolutions  which  internipt 
the  natural  chain  of  events,  yet  the  changes  wrought  during  his 
reign  make  it  properly  an  epoch  in  the  progress  of  these  in- 
quiries. And,  indeed,  as  ours  is  emphatically  styled  a  govern- 
ment hy  king,  lords,  and  commons,  wc  cannot,  perhaps,  in 
strictness  carry  it  further  back  than  the  admission  of  the  latter 
into  parliament ;  so  that  if  the  constant  representation  of  thel 
commons  is  to  be  referred  to  the  age  of  Edward  I.,  it  will  beJ 
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nearer  the  truth  to  date  the  English  constitution  from  tliat  than 
from  any  earlier  era. 

The  various  statutes  affecting  the  law  of  property  and  ad- 
ministration of  justice  which  have  caused  Edward  I.  to  be 
named,  rather  hyperbolically,  the  English  Justinian,  bear  no 
immediate  relation  to  our  present  inquiries.  In  a  constitutional 
point  of  view  the  principal  object  is  that  statute  entitled  the 
Confirmation  of  the  Charters,  which  was  very  reluctantly  con- 
ceded by  the  king  in  the  twenty-fifth  year  of  his  reign.  I  do  not 
know  that  England  has  ever  pruduccd  any  patriots  to  whose 
memory  she  owes  more  gratitude  than  Humphrey  Bohun,  EatI 
of  Hereford  and  Essex,  and  Roger  Bigod,  Earl  of  Norfolk.  In 
the  Great  Charter  the  base  spirit  and  deserted  condition  of  John 
take  off  something  from  the  glory  of  the  triumph,  though  they 
enhance  the  moderation  of  those  who  pressed  no  further  upon 
an  abject  tyrant.  But  to  withstand  the  measures  of  Edward, 
a  prince  unequalled  by  any  who  had  reigned  in  England  since 
the  Conqueror,  for  prudence,  valor,  and  success,  required  a  far 
more  intrepid  patriotism.  Their  provocations,  if  less  outrag- 
eous than  those  received  from  John,  were  such  as  evidently 
manifested  a  disposition  in  Edward  to  reign  whhout  any  con- 
trol ;  a  constant  refusal  to  confirm  the  charters,  which  in  that 
age  were  hardly  deemed  to  bind  the  king  without  his  actual 
consent ;  heavy  impositions,  especially  one  on  the  export  of 
wool,  and  oilier  imwarrantable  demands.  He  had  acted  with 
such  unmeasured  violence  towards  the  clergy,  on  account  of 
their  refusal  of  further  subsidies,  tliat,  although  the  ill-judged 
policy  of  that  class  kept  their  interests  too  distinct  from  those 
of  the  people,  it  was  natural  for  all  to  be  alanned  at  the  prece- 
dent of  despotism. 0  These  encroachments  made  resistance 
justifiable,  and  the  circumstances  of  Edward  made  it  prudent. 
His  ambition,  luckily  for  tlic  people,  had  involved  him  in  for- 
eign warfare,  from  which  he  could  not  recede  without  disap- 
pointment and  dishonor.  Thus  was  wrested  from  him  that 
famous  statute,  inadequately  denominated  the  Confirmation 
of  the  Cliartcrs,  because  it  added  another  pillar  to  our  con- 
stitution, not  less  important  than  the  Great  Charier  itsclf.6 


a  The  fullMi  Kconnt  we  poMcis  ot 
thrtc  tlomrtlic  Inntsclioni  Irum  i/vi  to 
u$8  is  in  Wnltcr  llciiiinKtoril.  one  of  the 
hictiitian*  cililril  by   Hcarrir,  fii.    J/i*?*. 

Th«y    h«ve    been    s-ilelv   pervtrted    by 
Cutc^  but  cKlrcmclr  well  tuld  by  Uumc. 


ih«  first  writer  who  had  th«  Bi*rit  of  ««- 
piikitie  ilir  c)tarii-icr  nf  E^lwRtd  I.  Sec 
too  KnrKhi'<n  in  Twytdcn't  D«e«fll 
Scripliie*.  ml.  »*w. 

ft  Waltingham,  in  CvBden'a  ScnptoffM 
Rcr.  Angljuriun.  pp.  71-n. 
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It  was  enacted  by  the  25  Edward  I.  tlial  the  charier  of  liber- 
ties, and  thai  of  the  forest,  besides  being  explicitly  confirmed,' 
should  be  sent  to  all  sheriflfs,  justices  in  e)Te,  and  other  mag- 
istrates throughout  the  realm,  in  order  to  their  publication 
before  the  people ;  that  copies  of  them  should  be  kept  in 
cathedral  churches,  and  publicly  read  twice  in  the  year,  ac- 
companied by  a  solemn  sentence  of  excommunication  against 
all  who  should  infringe  them;  that  any  judgment  given  con- 
trary to  these  charters  should  be  invalid,  and  holden  (or  naught. 
This  authentic  promulgation,  those  awful  sanctions  of  the 
Great  Charter,  would  alone  render  the  statute  of  which  wc 
arc  speaking  ilKistrious.  But  it  went  a  great  dealftirthcr.  Hith- 
erto the  king's  prerogative  of  levying  money  by  name  of  tallage 
or  prize  from  his  towns  and  tenants  in  demesne  had  passed 
unquestioned.  Some  impositions,  that  especially  on  the  export 
of  wool,  affected  all  his  subjects.  It  was  now  the  moment  to 
enfranchise  the  people,  and  give  that  security  to  private  prop- 
erty which  Magna  Cliarta  liad  given  to  personal  liberty.  By 
the  5th  and  6th  sections  of  this  statute  "  the  aids,  tasks,  and 
prizes,"  before  taken  arc  renounced  as  precedents;  and  the 
king  "grants  for  him  and  his  heirs,  as  well  to  archbishops, 
bishops,  abbots,  priors,  and  other  folk  of  holy  church,  as  also 
to  carls,  barons,  and  to  all  commonalty  of  the  land,  that  for 
no  business  from  henceforth  we  shall  take  such  manner  of 
aids,  tasks,  nor  prizes,  but  by  the  common  assent  of  the  realm, 
and  for  the  common  profit  thereof,  saving  the  ancient  aids  and 
prizes  due  and  accustomed."  The  toll  upon  wool,  so  far  as 
levied  by  the  king's  mere  prerogative,  is  expressly  released  by 
the  seventh  sectian.d 


r  C<1*>nl  wniiM  not  confirm  tlir  rhar- 
icT*.  notwiihitandinK  bii  pramlie.  with- 
out  \he    wof{|a.   LiNo  Jure  cnionr   nov- 

tne:  on  wbich  the  l«a  carli  retired 
from  ciurl.  Wb#n  tli*  ennflrnutlon  wa* 
Ttad  to  the  ptojiit  U  Si.  FauI'i.  uyi 
HcminRlord,  they  bl<-«r(!  Ihc  king  on 
Brrinic  the  <li4rtrT«  with  the  /ntU  ual 
affixed;  but  when  ihpy  h*ai-I  th«  c«p- 
Ijouk  conclusion,  ihcy  cursed  him  in- 
ttcad.  At  the  neitl  mrrilng  of  parlU* 
ment.  the  hiive  A|tfce4  lo  omit  lhe»e 
iDnidioax  worJi,  p.  168. 

dThr  su|i[><>«rij  aliitule,  Tie  Talluiffl 
non  concedcndo,  ii  con  ltd  pr^  oy 
BUdcslonc   (Inlfvltictloii    in    Charter*. 

e.  67)  U  nter«ly  an  abitract  'if  tlw  C'<n- 
mtallo  Cl>«rtarum.  Dy  Ibni  cnlitlci) 
Anicnli  (nper  ChaRas.  ti  Edw.  I.,  ■ 
ciruil  wai  crcclril  in  tyctj  county,  at 
three  knichti  or  otheri.  to  ti«  electtij 
by   the   cuminona   ol   tlie    th'ue,    wboM 


*o1e  province  wat  (o  dpIcTminc  ojlcncei 
aeilnit  tUe  Iwo  charleri,  with  the  power 
of  piinisliTDK  by  line  ami  iniprivDnnicnl: 
but  nt>[  to  c)>t?nd  lo  anT  catc  wh^cin 
a  remedy  by  writ  wti»  olrcaay  prr^vidcil. 
The  Conflrmetio  Chattanim  U  properlr 
'denominalcil     a     Rtatulc.     nnil     n'ways 

Knied  ai  luch ;  bat  in  loim,  like  Maicna 
aria,  il  is  a  chartti.  at  Irttrr*  iiatcnt. 
proeeefllng  from  the  crown,  wiibuut 
even  recilmic  the  content  ol  the  realm. 
And  ttt  "teitc"  iv  at  Gheni,  (  Nov. 
|jg7:  Hdwint  havinit  enn|[ci]i  COH' 
jointly  witti  tlie  Count  of  Flanderv,  in  a 
war  with  I'hilip  the  Fair.  But  •  p^rlia- 
tneni  had  been  lield  Bt  Londan.  when 
ilic  baroni  iniiiiieil  on  tbeac  concruionL 
The  eitcum*t*iicei  are  not  wholly  nnltke 
tliiKe  of  Mnina  (.'hirla. 

The  I-oTd»  Committee  do  not  leem  lo 
Ti'Jrrt  ih«  Rtaiute  "  dc  iillaKio  non  con- 
cidtndo  "  kltoc<tl>cr,  but  My  that,  "  ii 
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Wc  come  now  to  a  part  of  our  subject  exceedingly  impor- 
tant, but  more  intricate  and  controvcrtc<l  than  any  other,  the 
constitution  oE  parliament.  I  have  taken  no  notice  of  this  in 
the  last  section,  in  order  tu  present  uninterruptedly  to  the  reader 
the  gradual  progress  of  our  legislature  down  to  its  complete 
establishment  under  the  Edwards.  No  excuse  need  be  made 
for  tlic  dry  and  critical  disquisition  of  the  following  pages; 
but  among  such  obscure  inquiries  I  cannot  feel  myself  as  secure 
from  error  as  I  certainly  do  from  partiality. 

One  constituent  branch  of  the  great  councils  held  by  William 
the  Conqueror  and  all  his  successors  was  composed  of  the  bish- 
ops and  the  heads  of  religious  houses  holding  their  temporali- 
ties immediately  of  the  crown.  It  has  been  frequently  main- 
tained that  these  spiritual  lords  sat  in  parliament  only  by  virtue 
of  their  baronial  tenure.  And  certainly  they  did  all  hold  bar- 
onies, which,  according  to  the  analogy  of  lay  peerages,  were 
sufhcicnt  to  give  them  such  a  share  in  the  legislature.  Never- 
theless, I  think  that  this  is  rather  too  contracted  a  view  of  the 
rights  of  the  English  hierarchy,  and.  indeed,  by  implication, 
of  the  peerage.  For  a  great  council  of  advice  and  assent  in 
matters  of  legislation  or  national  importance  was  essential  to 
all  the  northern  governments.  And  all  of  them,  except,  per- 
haps, the  Lombards,  invited  the  superior  ecclesiastics  to  their 
councils;  not  upon  any  feudal  notions,  which  at  ihat  time  had 
hardly  liegun  to  prevail,  but  chiefly  as  representatives  of  the 
church  and  of  religion  itself;  next,  as  more  learned  and  en- 
lightened  counsellors  than  the  lay  nobility;  and  in  some  de- 
gree, no  doubl,  as  rich  proprietors  of  land.  It  will  be  remem- 
bered also  that  ecclesiastical  and  temporal  affairs  were  original- 
ly decided  in  the  same  assemblies,  both  upon  the  continent  and 
in  England.  The  Norman  Conquest,  which  destroyed  the 
Ango-Saxon  nobility,  and  substituted  a  new  race  in  their  stead, 
could  not  affect  the  immortality  of  church  possessions.  The 
bishops  of  Wi!liam*s  age  were  entitled  to  sit  in  his  councils 
by  the  general  custom  of  Europe,  and  by  the  common  law  of 
England,  which  the  Concpicst  did  not  overturn.'    Some  smaller 


lh«  nunutcript  contalnina  ll  (In  CorptM 
Chtiui  Collritc,  CambiidKe)  m  ■  Irae 
copy  ol  a  *iatui«.  It  i«  ut>ooabi«4li'  a 
copy  tit  Ihc  »t*(ule  oi  the  jiih,  and  not 
nl  a  «iBUiia  of  the  mA  of  ndward  I-" 
I'.  >)■>.  Il  •«eni>  lo  mc  on  coraparinK 
tlie  iwn,  ihM  thi  BiipfMtd  MalW*  im 
uUhkio   is  but  mm  iniiterlecl  trsnBcript 


ol  ih«  klni*!  charter  M  Ghent,  But  at 
le»U.  as  mc  nisi*  in  an  aHihcntiC 
(onn.  Bni)  Ihv  olhn  li  only  Inuail  In  >n 
unkuthofiied  cofijr.  lh<(P  can  bt  no 
Quesilon  which  otighi  to  bt  qsryivd. 

r  Hody  (TtcMUc  nn  Con tocai ions,  p. 
136)  rtat**  ih«  fiuitrr  (hiii:  in  th«  Sasoa 
times  all  bithopr*  tai  tibbau  ui  tad  Ttit- 
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argttmmis  might  be  m^^  against  the  ssippofiteion  that  ihrirj 
l^islative  rights  are  merely  baronial ;  sndi  as  that  the  guard- 
ian of  the  ^trituaiities  was  commonly  summoned  to  pariiament 
during  the  vacancy  of  a  bishopric,  and  that  the  five  sees 
by  ilenr>'  VIII.  have  no  baronies  annexed  to  them;'  but  ihel 
former  reasoning  appears  less  technical  and  confined^ 

N'cxt  to  these  spiritual  lords  are  the  earls  and  barons,  or. 
lay  peerage  of  England.     The  former  dignity  was,  perhaps,' 
not  so  merely  ofhcial  as  in  the  Saxon  times,  although  the  earl 
was  entitled  to  the  third  penny  of  all  emoluments  arising  from 
the  administration  of  justice  in  the  county  courts,  and  might, 
perhaps,  command  the  miUtJa  of  his  county,  when  it  was  called 
forth>    Every  carl  was  also  a  baron,  and  held  an  honor  or 
barony  of  the  crown,  for  which  be  paid  a  higher  reliei  than  an 
ordinary  baron,  probably  on  account  of  the  profits  of  his  earl-, 
dora.    I  will  not  pretend  to  say  whether  titular  earldoms,  ab- 
solutely distinct  from  the  lieutenancy  of  a  county,  were  as  an* 
dent  as  the  Conquest,  which  Madox  seems  to  think,  or 
considered  as  irregular  so  late  as  Henry  II.,  according  to  Lord' 
Lyttelton.    In  Dugdale's  Baronage  I  find  none  of  this  descrip- 
tion in  the  6rst  Xorman  reigns;  for  even  that  of  Clare  was 
connected  with  the  local  earldom  of  Hertford. 

It  is  universally  agreed  that  the  only  baronies  known  for 
two  centuries  after  the  Conquest  were  incident  to  the  tenure  of 
land  held  immediately  from  the  crown.  There  are,  however, 
material  difTicuUies  in  the  way  of  rightly  understanding  their 
nature  which  ouglit  not  to  be  passed  over,  because  the  con- 
sideration of  baronial  tenures  will  best  develop  tlie  formation 
of  our  parliamcntarj-  system.  Two  of  our  mn$t  eminent  legal 
antiquaries,  Selden  and  Madox.  have  entertained  diflferent  opin-  ] 
ions  as  to  the  characteristics  and  attributes  of  this  tenure. 

According  to  the  first,  every  tenant  in  chief  by  knight-service 


cd  ia  Ihc  Mate  council*,  or  pkrliuxKnl. 
■f  tocli,  and  noi  imi  aocoimi  of  ihcir 
tcatire*.  Ahcr  Ihc  Conqunf  the  abbot* 
Ml  there  out  aa  auch,  bat  by  virtue  at 
iBtir  ten  area,  a*  baron*:  ami  the 
Mahop*  Ml  in  a  doable  eapactiy,  a* 
bUhopt  and  ai  barona. 
fUnAr.  P  I A 
INoi«  XVI. I 


a^ 


adox,  Baroma  ArsUcs,  p.  tj& 
I>i«loKa*  4t  Scaccario.  I.  I.  c.  17.  Lrt- 
lc)i9D  *  Henry  1 1,  vol.  it  p.  tij.  Tne 
kat  o(  thcM  writer*  aupftosc*,  contrary 
le  Sehka,  thai  the  urU  eontinned  to 
tf  coimnor*  of  ibeir  counttri  im'ltr 
Benrr  II-    Stcphcs  cntted  a  lew  titular 


carta,  wllh  Eranli  o(  crown  lontl*  tt>  nip- 
port  them;  but  hit  tucceuor  rcsumrd 
tbr  itninis,  and  dcpcivcd  them  of  Ibcii 
eailJom*. 

In    Ryntrr'a  Ftrdcra.  »ol  i.   p.  j.  we 
find  a  grant  ol  Matilda,  cmtlni  Milo  of 
(iloacFitcr    Earl   of   HereJord,   wiih    tbs 
inoai  and  cattle  ol  that  city  in  Ice  to  hlt_ 
and    his  hcir>.   the    third   penny  ol   thitl 
rcBt  of  the  ctly.  and  ol  the  pleai  la  thf  I 
county,  three  n^annn  and  ■  forest.  ■nd>] 
Ihc   trrviec  of   three   icn.inti   in   chie^ 
with  all  ih«ir  ficfi:    to  be  heFd  with  alt 
pnvilccea  and  lihertlei  ■*  hilly  as  crcr 
any    tiarl    ia    EngUtid    had    posaeased 
thclD. 
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was  an  lionorary  or  parliamentary  baron  by  reason  of  his  tenure. 
All  these  were  summoned  to  the  king's  councils,  and  were  peers 
of  his  court.  Their  baronies,  or  honors,  as  they  were  frequently 
called,  consisted  of  a  number  oi  knight's  fees;  that  is,  of  es- 
tates, from  each  of  which  the  feudal  service  of  a  knight  was  due; 
not  fixed  to  thirteen  fees  and  a  tliird,  as  lias  been  erroneously 
conceived,  bui  varying  according  to  the  extent  of  a  barony 
and  the  reservation  of  ser\'ice  at  the  time  of  its  creation.  Were 
they  more  or  fewer,  however,  their  owner  was  equally  a  baron, 
and  summoned  to  serve  the  king  in  parliament  with  his  advice 
and  judgment,  as  appears  by  many  records  and  passages  in 
history. 

But  about  the  latter  end  oi  John's  reign,  some  only  of  the 
most  eminent  tenants  in  chief  were  summoned  by  particular 
writs;  the  rest  by  one  general  summons  through  the  sheriffs 
of  their  several  counties.  This  is  declared  in  the  Great  Charter 
of  that  prince,  wherein  he  promises  that,  whenever  an  aid 
or  scutagc  shall  be  required^  faciemus  summoneri  archicpisco- 
pos,  episcopos,  abbates,  comites  et  majores  barones  regni  sigil- 
latim  per  literas  nostras.  £t  praelerea  faciemus  summoned  in 
gencrali  per  vicecomitea  et  bailivos  nostros  omncs  alios  que  in 
capite  tencnt  de  nobis.  Thus  the  barons  are  distinguished  from 
other  tenants  in  chief,  as  if  the  former  name  were  only  appli- 
cable I0  a  particular  number  of  the  king's  immediate  vas.sals. 
But  it  is  reasonable  to  think  that,  before  this  charter  was  made, 
it  had  been  settled  by  the  law  of  some  other  parliament,  how 
these  greater  barons  should  be  distinguished  from  the  lesser 
tenants  in  chief;  else  what  certainty  could  there  be  in  an  ex- 
pression so  general  and  indefinite?  And  this  is  likely  to  have 
proceeded  from  the  pride  with  which  the  ancient  and  wealthy 
barons  of  the  realm  would  regard  those  newly  created  by  grants 
of  escheated  honors,  or  those  decayed  in  estate,  who  yet  were  by 
their  tenures  on  an  equality  with  themselves.  They  procured 
therefore  two  innovations  in  their  condition:  first,  thai  these 
inferior  barons  should  be  summoned  generally  by  the  sheriflf, 
instead  of  receiving  their  particular  writs,  which  made  an 
honorarj-  distinction;  and  next,  that  they  should  pay  relief, 
not,  as  for  an  entire  barony,  one  hundred  marks,  hut  at  the 
rate  of  five  pounds  for  each  knight's  fee  which  they  held  of 
the  crown.  This  changed  their  tenure  to  one  by  mere  knight- 
ser\'ice,  and  their  denomination  to  tenants  in  chief.     It  was 


■. 


m.  Hi 


B  m^  pnitaUy.  ol  >  Mck  tad 
tteofy  <4  ScUca,  viHcK  9  k 

n  tfcc  b».  VM 

ahnjrs  £tfiKt  Enm  tkat  by  faaraar.    It  i»  not  casf • 

Ft  to  pont  oat  dM  gjracmmit  oDtrcaccs  oi  tbe  two  i 
■or  hM  dMt  firiim  tMSqaty.  is  Uc  hep  mk,  tbc  &>- 
ronta  Aflgfka,  bid  doini  aaj  A^aStioa,  or  Miiiniil  to  o- 
pfaia  ibe  naJ  aaiwv  of  a  tmraof.  The  ifalii  tiiw  coold  sot 
CDMttt  in  dw  ■Mil If  ol  kaicte's  fees;  for  tbe  baiooj  of 
Uwayton  lontiind  of  omiy  thm;  while  }oha  de  DA)1  beU 
Ibffty  tctf  bjr  mere  kxu^-ternccj  Nor  does  it  seem  lo  have 
coo^sted  u  tbe  privilege  or  lernce  o(  anenifing  parfiimeat^ 
soice  afl  toanu  in  diief  were  unaUy  ammtooed.  Bat  ^h^t- 
cvery  may  lm«  been  tbe  line  betweca  these  modes  of  tenoR^ 
there  teeou  coraptels  proof  of  tbdr  sepaiatioo  loog  before  tbe 
reign  of  John.  Tenants  in  chief  are  cntunented  distinctly  from 
earls  and  borons  in  the  diarter  of  Hennr  I.  Knights,  as  veil 
as  bafonc,  are  named  ai  present  in  tbe  parliament  of  Xonhamp- 
lon  in  1 165,  in  that  held  at  the  same  tcnm  in  1176,  and  npon 
ot!ier  occaiionsjt  Several  persons  appear  in  the  Libcr  Migcr 
Scaccarii,  a  roll  of  military  tenants  made  in  the  age  of  Henry 
II.,  wbo  held  single  knight's  fees  of  the  crown.  It  is,  however. 
hi|;:bty  probable,  that,  in  a  lax  sense  of  the  word,  these  kniKhm 
may  w>mciimc5  have  been  termed  barons.  The  amhor  of  the 
ViaUigut  dc  Scaccario  speaks  of  those  holding  greater  or  lesser 
baronies,  including,  as  appears  by  the  context,  all  tenants  in 
chief.'  T!ic  former  of  these  seem  lo  be  the  niajorcs  barones  of 
King  John's  Charter.  And  the  secunda  dignitatis  barones,  said 
by  a  contemporary  historian  to  have  been  present  in  the  par- 


»Sm\Am'*  Work*.  Tnl.  iii.  iv-  7'S-7*y 


fr  Hodr  on  Ccmoeaidimt,  aa,  aa,  mm. 
I  Ub.  II.  e.  9> 


[£   MIDDLE  AGES 


273 


liarncnt  of  Nortlianipton,  were  in  all  probability  no  other  than 
the  knightly  tenants  of  the  crown."'  For  the  word  baro,  origi- 
nally meaning  only  a  man.  was  of  very  large  significance,  and 
is  not  unfrcqucntly  applied  to  conmiou  freeholders,  as  in  tite 
phrase  of  cotirt-baron.  It  was  used  too  for  the  magistrates 
or  chief  men  of  cities,  as  tt  is  still  for  the  judges  of  the  exchctiucr, 
and  the  representatives  of  the  Cinque  Ports." 

The  passage  however  before  cited  from  the  Great  Charter 
of  John  afTords  one  spot  of  firm  fooling  in  the  course  of  our 
progress.  Then,  at  least,  it  is  evident  that  all  tenants  in  chief 
were  entitled  to  tlicir  summons;  the  greater  barons  by  par- 
ticular writs,  the  rest  through  one  directed  to  their  sheriflF. 
Tlie  epoch  when  all,  wlio,  though  tenants  in  chief,  had  not 
been  actually  sumntoned.  were  deprived  of  their  right  of  at- 
tendance in  parliament,  is  again  involved  in  uncertainly  and 
conjecture.  The  unknown  writer  quoted  by  Camden  seems 
not  sufficient  authority  to  establish  his  assertion,  that  they  were 
excluded  by  a  statute  made  after  the  battle  of  Evesham.  The 
principle  was  most  likely  acknowledged  at  an  earlier  time. 
Simon  de  Montfort  summoned  only  twenty-tliree  temporal 
peers  to  his  Gamoiis  parliamenl.  In  the  year  1255  the  barons 
complained  that  many  of  their  number  had  not  received  their 
writs  according  to  the  tenor  of  the  charter,  and  refused  to  grant 
an  aid  to  the  king  till  they  were  issued.o  But  it  would  have 
been  easy  to  disappoint  this  mode  of  packing  a  parliament, 
if  an  unbummoncd  baron  could  liavc  sat  by  mere  right  of  his 
tenure.  The  opinion  of  Selden,  that  a  law  of  exclusion  was 
enacted  towards  the  beginning  of  Henry's  reign,  is  not  liable 
to  ."!o  much  objection.  But  perhaps  it  is  imncccssary  to  frame 
an  hypothesis  of  this  nature.  Writs  of  summons  seem  to  have 
been  older  than  t!ie  time  of  John  :  /*  and  when  this  had  become 
the  customary  and  regular  preliminary  of  a  baron's  coming 
to  parliamenl,  it  was  a  natural  transition  to  look  upon  it  as  an 


m  Itody  ind  Lnrd  LjrttellnR  nutntain 
lltFtv  "  f>arcin(  ul  the  ■«conil  rank  "  lo 
luvc  bten  the  tuh-VAMAli  ol  the  crown; 
tviianli  (.1I  lti«  ureal  batons  to  urtiom  Itie 
lumc  wtn  iifiniilifiirii  iiniifnpcrly  ap- 
Jiliol.  This  was  vrry  consitlcnt  wilh 
Itielr  oftiftion.  tlitii  fht  rnmriion*  wrt« 
•  pan  of  puliacicni  at  tlui  lime  Cut 
HutnC',  BMURiing:  M  ttttce  the  tr;>(li  of 
their  iotrrprnacion  in  thii  iniiancc.  itnd 
the  tahehoaA  of  Ibcir  lyitciti.  Iifjii>  il 
M  ■  deviation  from  the  eittblithcd  rule, 
and  a  prool  of  tlie  unKllkd  ataic  of  the 
caDatttvtlon. 

Vol.  II.— 18 


MtNOTB  XVII.] 

(■  M,  Pari*,  p.  765.  Ttte  baroni  even 
t«11  the  king  thai  this  w**  c<in<rnry  tn 
lii«  cliartef,  in  which  ncvertliele**  the 
clai)«e  lo  thai  cRect,  contained  in  hi> 
fathrr'i  chsrter,  had  liccn  omitted. 

^  Henry  It,,  in  1175,  (orbade  an)r  of 
thoie  who  had  been  eoDccfned  in  tiK 
late  rcbcMion  ta  come  to  his  court  with- 
out «  pimculET  «i[Dinoii».  C«rte,  voL 
ii.  p.  >«. 
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indispensable  condition ;  in  times  when  the  prerogative  was 
liigii,  the  law  unsettled,  and  the  service  in  parliatnent  deemed 
by  many  still  more  burdensome  than  honorable.  Some  omis- 
sions in  summoning  the  king's  tenants  to  former  parliaments 
may  perhaps  have  produced  the  above-mentioned  provision  ol 
Uie  Great  Charter,  which  had  a  relation  to  the  imposition  of 
taxes  wherein  it  was  deemed  essential  to  obtain  a  more  uni- 
versal consent  than  was  required  in  councils  held  for  state, 
or  even  for  advice.? 

It  is  not  easy  to  determine  how  long  the  inferior  tenants  in 
chief  continued  to  sit  personally  in  parliament.  In  the  charters 
of  Henry  III.,  the  clause  which  wc  have  been  considering  i» 
omitted:  and  I  think  there  is  no  express  proof  remaining  that 
the  shcrilT  was  ever  directed  to  sunmion  the  king's  military 
tenants  within  his  county,  in  the  manner  which  the  charter  of 
John  reqtiired.  It  appears,  however,  that  they  were  in  (act 
members  of  parliament  on  many  occasions  during  Henry's 
reign,  which  shows  that  they  were  summoned  either  by  par- 
ticular writs  or  through  the  sheriff ;  and  the  latter  is  the  more 
plausible  conjecture.  There  is  indeed  great  obscurity  as  to 
the  constitution  of  parliament  in  this  reign;  and  the  passages 
which  [  am  about  to  produce  may  lead  some  to  conceix'e  that 
the  freeholders  were  represented  even  from  its  beginning.  I 
ralher  incline  to  a  different  opinion. 

In  the  Magna  Charta  of  i  Henry  III.  it  is  said:   Pro  hac 

donatione  et  concessione archicpiscopi,  episcopi,  com- 

ites,  barones,  miHtes,  et  libord  tenentcs,  et  omnes  de  regno 
nostro,  dedcrunt  nobis  quintam  dccimam  partem  omnium  lio- 
norum  suorum  mobiliuni.''  So  in  a  record  of  19  Henry  III.: 
Comiles,  et  barones,  et  omncs  alii  de  toto  regno  nostro  An- 
glia:,  spontanea  voluntatc  sua  concesserunl  nobis  efficAx  aux- 
ilium.*  The  largeness  of  these  words  is,  however,  controlled 
by  a  subsequent  passage,  which  declares  the  tax  to  be  im- 
posed ad  niandatum  omnium  comitiim  et  baronum  ct  omnium 
aliorum  171(1  t/c  nobis  icncnt  in  caf'ile.  And  it  seems  to  have 
been  a  general  practice  to  assume  the  common  con.wiit  of  all 
ranks  to  that  which  had  actually  been  agreed  by  the  higher. 
Tn  a  similar  writ,  21  Henry  111.,  the  ranks  of  men  are  enu- 

«  Upon  the  aiibfcct  o*  tenure  hf  bv 
ooy,  betide*  the  writett  alrt«dr  <|uote<1, 
KC  Writ's  Inquiry  into  the  Meinoil  of 
nenlBc  Pew«,  and  Carte's  HMtiry  ot 
"— '""tlj  »oL  IL  p.  147. 


r  HoiJr  00  CoitvocaJioiw.  p.  JU 

I  imdr,   Inirodueiton   lo   Hblory  w 
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mcratoj  specifically  ;  arcliicpiscopi.  cpiscopt,  abbates.  priores, 
ct  clerici  Terras  habentes  qux  ad  ecctesias  suas  non  pertinent, 
comitcs,  barones,  niiliics,  et  liberi  homines,  pro  sv  el  suis  vil- 
tanis,  nobis  concessenint  in  auxilium  triccsimain  partem  om- 
nium mobilium.'  In  the  close  roll  of  ilie  same  year,  we  have 
a  writ  directed  to  the  archbishops,  bishops,  abbots,  priors, 
earls,  barons,  knights,  and  freeholders  (liberi  homines)  of  Ire- 
land, in  which  an  aid  is  desired  of  them,  and  it  is  urged  that 
one  had  been  granted  by  his  fidelcs  Anglix.ii 

But  this  attendance  in  parliament  of  inferior  tenants  in  chief, 
some  of  them  too  poor  to  have  received  knighthood,  grew 
insupportably  vexatious  to  themselves,  and  was  not  well  liked 
by  the  king.  He  knew  them  to  be  dependent  upon  the  barons, 
and  dreaded  the  conHuence  of  a  multitude,  who  assumed  the 
privilege  of  coming  in  arms  to  the  appointed  place.  So  in- 
convenient and  mischievous  a  scheme  could  not  long  subsist 
among  an  advancing  people,  and  fortunately  the  true  remedy 
was  discovered  with  little  dif^culty. 

The  principle  of  representation,  in  its  widest  sense,  can  hardly 
be  unknown  to  any  government  not  purely  dcmocratical.  In 
almost  every  country  the  sense  of  the  whole  is  understood  to 
be  spoken  by  a  part,  and  tlie  decisions  of  a  part  are  binding 
upon  the  whole.  Among  our  ancestors  Ihc  lord  stood  iu  the 
place  of  his  vassals,  and,  still  more  unquestionably,  the  abbot 
intliat  of  his  monks.  T^c  system  indeed  of  ecclesiastical  coun- 
cils, considered  as  organs  of  the  church,  rested  upon  the  prin- 
ciple of  a  virtual  or  an  express  representation,  and  liad  a  ten- 
dency to  render  its  application  to  national  assemblies  more 
familiar. 

The  first  instance  of  actual  representation  which  occurs  in 
our  history  is  only  four  years  after  the  Conquest;  when  Will- 
iam, if  we  may  rely  on  Hoveden,  caused  twelve  persons  .skilled 
in  the  customs  of  England  to  be  chosen  from  each  county,  who 
were  sworn  to  inform  him  rightly  of  their  laws;  and  these, 
so  ascertained,  were  ratified  by  the  consent  of  the  great  coun- 
cil. This,  Sir  Matthew  Hale  asserts  to  be  "  as  sufficient  and 
effectual  a  parliament  as  ever  was  held  In  England."  t>  But 
tlierc  is  no  appearance  that  these  twelve  deputies  of  each  county 
were  invested  with  any  higher  authority  than  that  of  declaring 


tTtnir'$  Rlttory  ol  England,  vol,  i. 
Appendix,  p.  lit. 


mUnAf't  InlroJuciIrin,  p.  91, 
CI  Hi*L  o(  Common  Law,  vol.  L  p- 
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tbdr  aodetii  osagcs.  No  stress  caa  be  laid  ai  kast  oo  this 
JiaahteA  aod  anomalocis  assembly,  tbe  existence  ol  whicfa  is 
tmly  learned  Erom  a  Mslorian  of  a  century  Uter.w 

We  find  nothing  that  can  srrcst  onr  attention,  in  searching 
oat  the  origin  of  county  representation,  liU  we  come  to  a  writ 
in  tlie  fifteenth  year  of  John,  directed  to  all  the  sheriffs  in 
the  following  terms;  Rex  Vicecomiti  X..  saluicm.  Pnecipi- 
mus  tibi  quod  omncs  mihtcs  ballivz,  tus  <]ui  sumoKmiti  fae- 
runt  esse  aptid  Oxonian  ad  Xos  a  die  Omnium  Sanctorum  in 
tjuindecim  dies  venire  facias  cum  arnus  suis:  corpora  vero  ba- 
rmtuiii  .nine  amiis  singularitcr,  ct  quatuor  discretes  niilites  dc 
comitatu  tuo,  illoc  venire  facias  ad  eundem  tenninum,  ad  lo- 
(jucndum  nobiscum  dc  ncgotiis  rcgni  nostri.  For  the  explana- 
lion  of  this  obscure  writ  I  must  refer  to  what  Prynnc  has  said  ; ' 
but  it  remains  problematical  whether  these  four  knights  (the 
only  clause  which  concerns  our  purpose)  were  to  be  elected  by 
the  county  or  returned  in  the  nature  of  a  jury,  at  the  discre- 
tion of  the  sherifl.  Since  there  is  no  sufficient  proof  whereon 
to  decide,  we  can  only  say  with  hesitation,  that  there  may  have 
been  an  instance  of  county  representation  in  the  fifteenth  year 
of  John. 

We  may  next  advert  to  a  practice,  of  which  there  is  very 
clear  proof  in  tlie  reign  of  Henr)-  111.  Subsidies  granted  in 
parliament  were  assessed,  not  as  in  former  times  by  the  jus- 
tices upon  their  circuits,  but  by  knights  freely  chosen  in  the 
county  court.    This  appears  by  two  writs,  one  of  the  fourth 


vThta  aatcmMv 
prcsraMe,  aod,  •fiernrdi.  of  the  vpii- 

rinua    la<ra    ol     Edward    (he    Confowir: 

and  ]   have  bcrn  accuicd  ol  iiKsing  n 

<iTcr     Ion     kliithllr-     Tbr     fact     ccrlBinijr 

doc*  not  f«»t  (in  ilic  amhonty  of  Hovc- 

Ora,   who  IranMrribF*   (hcic    uwi   prrlio- 

Um;  ■■<!  IlKf  are  in  4ubtuncc  an  an- 
Citol  doiuRient.  Thcic  Kcm*  to  ric 
MMarwhal  t«llicr  (utpiciout  In  thit  as- 
Mnhl}-    of    dclegalTi;     it    look^    like    a 

S'«U1  fraud  lo  maintain  Ihc  old  Saxon 
iriapfiidencc,  wliich  was  KivinK  way. 
HI  rvcti  il  wc  BdmH  ibr  Uct  at  hrrc 
lold.  I  alitt  aAhetc  tr>  the  anation  t)iit 
Ihtie  li  no  ni>pr;ir3nce  ihal  thtkc  lw<Kc 
dcnutic*   vl   racti    ounlf    wrre    invMtrJ 

wttta  anr  h'slicf  auihotitr  than  UMt  ol 
dntlannf  iBrir  ancicnl  awsca.  Any 
•ttppoaiiinn  of  a  real  IcyitUitve  pailio- 
rncTK  wuu'id  he  incuntiMfnt  with  all 
lliot  wc  know  o(  (he  Kiaie  ol  Knitland 
imdcr  (he  Coniiucmr.  And  what  an 
■nomalr,  upon  cvrry  conitiiuiionil 
|]f  tnofik,  Angln  SaM.n  i.r  Norman. 
w4dM  be  ■  parl'atncDt  ol  twelve  Irom 
each  couAljrl    Nor  l>  It  pnitalj  mini- 


Irtt  IhM  Ihey  were  choMii  br  tbc 
people;  (he  wutdt  tunimone*i  i«^  >tc 
fint  oacd;  and  allcrwanlh,  elrdia  de 
(not  Ml)  smguli*  toiiua  patrix  comitati- 
bai.  Tliia  micht  be  construed  of  the 
kinx's  (election;  but  jxftiapt  the  com- 
mim  inleiptrtation  is  mthcr  Ihc  belter. 
William,  the  conjuler  infonni  a*. 
havinx  tieard  tttiae  ut  the  f>an>!>h  law*, 
waa  diapoied  to  conlirm  iticm  in  pre- 
trTcncc  ta  those  of  tloKland ;  hut  jricld- 
r<l  to  the  (upplicalion  of  the  deleirales, 
omnes  compatnolx.  qui  tticcs  nairave- 
rtm.  that  he  would  permit  them  to  re- 
tain the  customs  ol  their  ancctlurs.  ia»- 
plc-rms  hitn  by  the  loul  of  Kinf  Ed- 
ward, cttjui  crani  Irsci.  nee  ativmnt 
cxlerortini.  The  kioi;  al  Ictiitth  Bat;« 
way,  by  the  advice  atic)  re<iiieit  of  hia 
baroni.  eomjlio  et  iiieeaiu  baronum. 
These  of  coiiite  were  Norman*;  but 
what  inference  can  he  draniTt  in  la»i>r 
ol  i^aitiamenlary  reprckcntation  in  En^- 
Und   Irom    the    behavior  of    the   rwt? 

Th(v  orrr  •i}|ir<1i('anl>,  ni>l   Iciiiilatur*. 

J  t  frjmiM'R  Uegiaicr,  p.  16. 
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and  one  of  the  ninth  year  of  Henry  IIIj-  At  a.  subsequent 
period,  by  a  provision  of  the  Oxford  parliament  in  1258,  every 
county  elected  four  knights  to  inquire  into  grievances,  and 
deh'vcr  their  inquisition  into  parliament.* 

The  next  writ  now  extant,  that  wears  the  appearance  of 
parliamentary  representation,  is  in  the  thirty-eighth  of  licnry 
ill.  This,  after  reciting  that  the  earls,  harons,  and  other 
great  men  (cxteri  magnatesj  were  to  meet  at  London  three 
weeks  after  Easter,  with  horses  and  arms,  for  the  purpose  of 
sailing  into  Gascony,  requires  the  sheriff  to  compel  all  within 
his  jurisdiction,  who  hold  twenty  pounds  a  year  of  the  king 
in  chief,  or  of  those  in  ward  of  the  king,  to  appear  at  the 
same  time  and  place.  And  that  besides  those  mentioned  he 
shall  cause  to  come  before  the  king's  council  at  Westminster, 
on  the  fifteenth  day  after  Easter,  two  good  and  discreel  knights 
of  his  county,  whom  the  men  of  the  county  shall  have  chosen 
for  this  purpose,  in  the  stead  of  all  and  each  of  them,  to  con- 
sider, along  with  the  knights  of  other  counties,  what  aid  ihcy 
will  grant  the  king  in  such  an  emergency.'*  In  the  principle 
of  election,  and  in  the  object  of  the  assembly,  which  was  to 
grant  money,  this  certainly  resembles  a  summons  lo  parlia- 
ment. There  arc  inilecd  anomalies  sufficiently  ranarkaUte 
upon  the  face  of  the  writ  which  distinguish  this  meeting  from 
a  regular  parliament.  Bui  when  the  scheme  of  obtaining  money 
from  the  conmions  of  shirc-s  through  the  consent  of  their  rcp- 


jr  Brady  ■  Ititrodttction,  Appendix. 
mi.  41  And  44-  "  TIh:  l»nitiUf[c  of  Ihine 
writ!!  imivtivs  a  dialinclJDn  between  tuch 
a*  \ytiK  Kiytcil  Iwion*,  BiiimfciiUy  in- 
vliiilinn:  ihr  eail*  antl  the  loui  kniitl^l* 
wtiii  wci-c  10  C4imc  from  tlic  xeverat 
coLintie*  ad  loritirnJnm.  antl  who  wrrv 
m\vi  didinituiiihed  ttnm  Ilie  kninlil* 
nimmunri]  lu  ■llrrttl  with  ainit.  in  [wc- 
(ijrinance,  tt  xhoulil  iccin,  of  the  mil- 
ilarjf  irrvicp  dii*  liy  tlii-ic  ff«]ir<:tiv« 
Unurei:  and  the  wrii*.  therefore,  np. 
Iiurtntly  ilidinK"'*'''''!  t^trl-.tin  trnanli 
in  cliici  hy  kniahlacrvkc  from  baron*, 
il  llie  kniK^x*  •«  "iimmoiicTl  t«  alltnil 
wiih  afini  were  reQuircd  to  a.it<n(l  by 
m<H>ri  '.W  llirir  rrtpecrlvc  tentirc*  In 
ckiet  df  ihe  kinir.  How  tbe  tour 
knislil*  of  rach  coiintji  who  were  Ihui 
luminoned  to  confer  with  the  kinc  wct« 
lo  be  chtMen,  wheiher  hy  ihc  county, 
or  ■ccordme  tD  the  mere  *ll]  of  ilic 
•bcrlA.  iIoe\  not  npt't'sr;  but  tl  leemi 
mod  pri'bablc  iliai  they  were  intended 
bjr  thf  king  nt  rp,i(ptriilatlves  of  ihe 
irethol.dcn  uf  cadi  counl^r.  nnd  to  hat- 
anc*  the  |>ower  of  the  limiile  noljlrs, 
who    vtera   then   ItaitiiciJ  against   him; 


and  the  metture  taUfftt  lead  10  ceB> 
Clinic  the  alada  of  mom  who  woaM 
utherwiie  liav«  hai  no  voiM  »  tbc  !•» 
inljitivc  uucmbly."  Report  o(  Lafoi* 
Ci>»mi>it«e.  u.  61, 

Thi«  woitld  be  a,  remarkable  fact,  and 
Ihe  mniive  ik  by  no  tnean*  lniuro1»lil*, 
facinc  perhafia  ibat  which  led  to  the 
large  piofitionit  for  inniniiining  ten* 
B.ni*  in  cliitl,  contained  in  the  charier 
of  John,  jnti  aficrnsnU  njMi-il  oirer. 
I)ul  this  partcj  of  the  lour  Kniehti  from 
each  county,  for  they  arc  only  «uin. 
tnoncd  ad  laijucndum,  may  Dot  amount 
to  bcilowin)!  on  them  any  leHiilitivc 
power.  It  IS  ncvertbtlcis  to  be  rr- 
mcniberrd  thai  tbc  word  [larlUmeni 
■nenni.  by  lis  etyroolon',  nothitiK  more: 
and  the  wolds,  ad  loqucndum,  nuy 
have  been  used  in  reference  to  that. 
It  ic  prob.ilile  that  these  wriri  were  not 
obeyed:  we  have  no  evidence  thai  ihry 

were,  ind  if  wan  a  K:r.«in  of  fiif-ai  con- 
fuMcn,  very  htUe  bcfurc  the  it'-uitiiMt 
of  the  cliarifr  of  Henry  III. 

.r  IJta<iy>  Hilt,  of  Eiiffknd.  rol.  I. 
Appe-ndi.i.  p.  ^;. 

a  *  I'ryiine,  p.  ty 
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rcscntatires  had  once  been  entertained,  it  was  easily  applicable 
to  more  iornial  councils  oi  the  naiion> 

A  few  >ears  bter  there  appears  another  writ  analogous  lo 
a  sutnnioiu.  During  the  conte&t  between  Henry  111.  and  the 
oonkdcraic  barons  in  1261,  they  presumed  to  call  a  sort  of 
parlianicnt,  stunmontng  three  knights  oitf  oi  every  county,  se- 
cum  tractaturos  super  commtinibus  ncgotiis  regni.  This  we 
learn  only  by  an  opposite  writ  issued  by  the  king,  directing 
the  sheriff  10  enjoin  these  knights  who  had  been  convened  by 
the  earls  of  Leicester  and  Gloucester  to  their  meeting  at  St. 
Albans,  that  they  sliould  repair  instead  to  tlic  king  at  Wind- 
sor, and  to  no  other  place,  nobiscum  super  pnemissis  collo- 
quium habiiuros.<  It  is  not  absolutely  certain  that  these 
knights  were  elected  by  their  respective  counties.  But  even 
if  tliey  were  so.  this  assembly  has  much  less  the  appearance  o£ 
a  parliament,  than  that  in  tlie  tliirty-cightb  of  Henry  HI. 

At  length,  in  the  year  1 365,  the  forty-ninth  of  Henry  III., 
while  he  was  a  captive  in  the  hands  of  Simon  de  Montfort, 
writs  were  issued  in  his  name  to  all  the  sheriffs,  directing 
them  to  return  two  knights  for  the  body  of  their  county,  with 
two  citizens  or  burgesses  for  every  city  and  borough  contained 
within  it.  Tliis  therefore  is  the  epoch  at  which  the  represen- 
tation of  the  commons  becomes  indisputably  manifest ;  even 
should  we  reject  altogether  the  more  equivocal  instances  of  it 
which  have  just  been  enumerated. 

If  indeed  the  knights  were  still  elected  by  none  but  the  king's 
military  tenants,  if  the  mode  of  representation  was  merely 
adopted  to  spare  them  the  inconvenience  of  personal  attend- 
ance, the  imniediale  innovation  in  our  polity  was  not  very 
extensive.  This  is  an  interesting,  but  ver)"  obscure,  topic  of 
inquiry.  Spclman  and  Brady,  with  other  writers,  have  re- 
strained the  original  right  of  election  to  tenants  in  chief,  among 
whom,  in  process  of  time,  those  holding  under  mesne  lords, 
not  being  readily  distinguishable  in  the  hurry  of  an  election, 
contrived  to  slide  in,  till  at  length  their  encroachments  were 
rendered  legitimate  by  the  statute  7  Hen.  IV.  c.  15,  which  put 


( "  TMt  writ  trndi  Mronslr  to  abow 
thai  tkcre  then  ex'nteA  no  lav  by  which 
a  reprcMiiliilnti  cither  of  the  kinc'i 
iPnBDl*  in  cRpilc  or  of  qihen,  (or  inc 
tiUTTKiM  o(  c«n(tilutinf  a  kfiiUtivc  m- 
tcmSly,  (ir  (or  grjuitini  >n  Bid.  «>■ 
trixetally  prorlded:  _Bn4  It  Mctnii  to 
ha«r  tiTcn  ibr  Ar*t  inktanc*  apprarins 
on  any  lecocd  naw  cxtut.  oj  an  ai- 


tvBipt  lo  ttibitltufe  reprctoiUtfvn 
clccied  by  borllri  at  mm  (or  th«  ailanif- 
anet  of  the  individual  ao  \o  be  r«pr«- 
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all  suitors  to  the  county  court  on  an  equal  footing  as  to  the 
elective  franchise.  The  argument  on  ihis  side  might  be  plau- 
sibly urged  with  the  following  reasoning. 

The  spirit  of  a  feudal  monarchy,  which  compelled  every 
lord  to  act  by  the  advice  and  assent  of  his  immediate  vassals, 
established  no  relation  between  lum  and  those  who  held  noth- 
ing at  his  hands.  Tliey  were  included,  so  far  as  he  was  con- 
cerned, in  their  superiors;  and  the  feudal  incidents  were  due 
to  him  from  the  whole  of  his  vassal's  fief,  whatever  tenants 
might  possess  it  by  subinfeudation.  In  England  the  tenants 
in  chief  alone  were  called  to  the  great  councils  before  repre- 
sentation was  thought  of,  as  is  evident  both  by  the  charter  of 
John,  and  by  the  language  of  many  records ;  nor  were  any 
others  concerned  in  levying  aids  or  escuagcs,  which  were  only 
due  by  virtue  of  their  tenure.  These  military  tenants  were  be- 
come, in  the  reign  of  Henry  III.,  far  more  numerous  than  they 
had  been  under  the  Conqueror.  If  we  include  those  who  held 
of  the  king  ut  de  honore,  that  is,  the  tenants  of  baronies  es- 
cheated or  in  ward,  who  may  probably  have  enjoyed  the  same 
privileges,  being  subject  in  general  to  the  same  burdens,  their 
number  will  be  greatly  augmented,  and  form  no  inconsiderable 
portion  of  the  freeholders  of  the  kingdom.  After  the  statute 
commonly  called  Quia  einptores  in  the  eigliteenth  of  Edward 
I.  they  were  likely  to  increase  much  more,  as  every  licensed 
alienation  of  any  portion  of  a  fief  by  a  tenant  in  chief  would 
create  a  new  freehold  immediately  depending  upon  the  crown. 
Many  of  these  tenants  in  capite  held  very  small  fractions  of 
knight's  fees,  and  were  consequently  not  called  upon  to  receive 
kniglithood.  They  were  plain  freeholders  holding  In  chief, 
and  the  liberi  homines  or  libere  tenentes  of  those  writs  which 
have  I>ecn  already  quoted.  The  common  form  indeed  of  writs 
to  the  sheriff  directs  the  knights  to  be  chosen  de  communitate 
coniitatus.  But  the  word  communitas,  as  in  boroughs,  de- 
notes only  the  superior  part ;  it  is  not  unusual  to  find  mention 
in  records  of  communitas  populi  or  omnes  de  regno,  where 
none  are  intended  but  the  barons,  or  at  most  the  tenants  in 
chief.  If  we  look  attentively  at  the  earliest  instance  of  sum- 
moning knights  of  shires  to  parliament,  that  in  38  Henry  III., 
which  has  been  noticed  above,  tt  will  appear  that  they  could 
only  have  been  chosen  by  military  tenants  in  chief.  The  object 
of  calling  tbis  parliament,  if  parliament  it  v/trt,  was  to  obtain 
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an  aid  from  the  militar)-  tenants,  who,  holding  less  ttian  a 
knight's  fee,  were  not  required  to  do  persona!  service.  None 
then,  surely,  but  the  tenants  in  chief  could  be  electors  upon  this 
occasion,  which  merely  respected  their  feudal  duties.  Again, 
to  come  much  lower  down,  we  find  a  senes  of  petitions  in  the 
reigns  of  Edward  III.  and  Kichard  11.,  which  seem  to  lead  us 
to  a  conclusion  that  only  tenants  in  chief  were  represented  by 
the  knights  of  shires.  The  writ  for  wages  directed  the  sherifl 
to  Icvj-  ihcm  on  the  commons  of  the  county,  both  within  fran- 
chises and  without  (tam  intra  Hbertates  quam  extra).  But 
the  tenants  of  lords  holding  by  barony  endeavored  to  exempt 
themselves  from  this  burden,  in  which  they  seem  to  have  been 
countenanced  by  the  king.  This  led  to  frequent  remonstrances 
from  the  commons,  who  finally  procured  a  statute,  that  all  lands 
which  had  been  accustomed  to' contribute  towards  the  wages  of 
members  shouhi  continue  to  do  so,  even  though  they  should 
be  purchased  by  a  lord.*'  But,  if  these  mesne  tenants  had  pos- 
sessed equal  riglits  of  voting  witli  tenants  in  chief,  it  is  im- 
possible to  conceive  that  they  would  have  thought  of  claiming 
so  unreasonable  an  exemption.  Yet,  as  it  would  appear  harsh 
to  make  any  distinction  between  the  riglxs  of  those  who  sus- 
tained an  equal  burden,  wc  may  perceive  how  the  freeholders 
holding  of  mesne  lords  might  on  that  account  obtain  after  the 
statute  a  participation  in  the  privilege  of  tenants  in  chief.  And 
without  supposing  any  partiality  or  connivance,  it  is  easy  to 
comprehend  that,  while  the  nature  of  tenures  and  services  was 
so  obscure  as  to  give  rise  to  continual  disputes,  of  which  the 
ancient  records  of  the  King's  Bench  are  full,  no  sheriff  could 
be  very  accurate  in  rejecting  the  votes  of  common  freeholders 
repairing  to  the  county  court,  and  undistinguishable,  as  must 
be  allowed,  from  tenants  in  capile  upon  other  occasions,  such 
serving  on  juries,  or  voting  on  the  election  of  coroners. 


as 


To  all  this  it  yields  some  corroboration,  that  a  neighboring 
though  long  hostile  kingdom,  who  borrowed  much  of  her  law 
from  our  own,  has  never  admitted  any  freeholders,  except 
tenants  in  chief  of  the  crown,  to  a  suffrage  in  county  elections. 
Tbese  attended  the  parliament  tjf  Scotland  in  person  till  1428, 
when  a  law  of  James  I.  permitted  them  to  send  representatives/ 
Such  is,  I  think,  a  fair  statement  of  the  arguments  that  might 
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be  alleged  by  those  who  would  restrain  the  Hpht  of  cleclion 
to  tenants  of  the  cruwn.  ll  may  be  urged  on  the  other  side 
that  the  genius  of  the  feudal  system  was  never  completely  dis- 
played in  England  :  much  less  can  we  make  use  of  that  policy 
to  explain  institutions  that  prevailed  under  Edward  X.  Instead 
of  aids  and  scutages  levied  upon  the  king's  militar}*  tenants, 
the  crown  found  ample  resources  in  subsidies  upon  movables, 
from  which  no  class  of  men  was  exempted.  But  tlie  statute 
that  abolished  all  unparliamentary  taxatio'n  led.  at  least  in  theo- 
retical principle,  to  extend  tlic  elective  franchise  to  as  large 
a  mass  of  the  people  as  could  conveniently  exercise  it.  It  was 
even  in  the  mouth  of  our  kings  that  what  concerned  all  should 
be  approved  by  all.  Nor  is  the  language  of  all  extant  writs 
less  adverse  to  the  supposition  that  the  right  of  suffrage  in 
county  elections  was  limited  to  tenants  in  chief.  It  seems 
extraordinary  that  such  a  restriction,  if  it  existed,  should  never 
be  deducible  from  these  instruments;  that  their  terms  should 
invariably  be  large  enough  to  comprise  al!  freeholders.  Yet 
nn  more  is  ever  required  of  the  sheriff  ihan  to  return  two 
knights  chosen  by  the  body  of  the  county.  For  they  are  not 
only  said  to  be  returned  pro  coninninitate.  but  "  per  communi- 
tatem,"  and  "  dc  assensu  totius  communitatis."  Nor  is  it  satis- 
factory to  allege,  without  any  proof,  that  this  word  should  be 
restricted  to  the  tenants  in  chief,  contrary  to  what  must  appear 
to  be  its  obvious  meaning.'  Certainly,  if  these  tenants  of  the 
crown  had  found  inferior  freeholds  usurping  a  right  of  suffrage, 
wc  might  expect  to  find  it  the  subject  of  some  legpstative  pro- 
vision, or  at  least  of  some  petition  and  complaint.  And,  on  the 
other  hand,  it  would  have  been  considered  as  unreasonable  to 
levy  the  wages  due  to  knights  of  the  shire  for  their  service  in 
parliament  on  those  who  had  no  share  in  their  election,  But  it 
appears  by  writs  at  the  very  beginning  of  Edward  II.'s  reign, 
that  wages  were  levied  "  dc  com m imitate  comitatiis."  i    It  will 
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scucelr  be  coirtenilwl  that  no  ooc  wu  to  eootrilxite  under 
this  writ  bat  tenants  in  chief:  and  yet  the  word  comimmitu 
can  hardly  be  applied  to  different  persons,  when  it  occnrs  in 
the  same  mstruoKtit  and  upon  the  same  matter.  The  series 
of  petitions  abore  mentioned  relative  to  the  payment  of  wages 
rather  tends  to  support  a  conclusion  thai  all  mesne  tenants  had 
the  right  of  suffrage,  if  they  thou^t  fit  to  exercise  it,  since 
it  was  eame&tJy  contended  that  they  were  liable  to  contribute 
towards  that  expense.  Nor  does  there  appear  any  reason  to 
doubt  that  all  freeholders,  except  those  within  particular  ban- 
chises,  were  suitors  to  the  county  court — an  institution  of  no 
feudal  nature,  and  in  which  elections  were  to  be  made  by  those 
present.  As  tu  the  meeting  to  which  knights  of  sliires  were 
summoned  in  38  Henry  IIL,  it  ought  not  to  be  reckoned  a 
parliament,  but  rather  one  of  those  anomalous  conventioos 
which  sometimes  occurred  in  the  unfixed  state  of  government. 
It  is  at  least  the  earliest  known  instance  of  representation,  and 
leads  us  to  no  conclusion  in  respect  of  later  times,  when  the 
commons  had  become  an  essential  part  of  the  legislature,  and 
their  consent  was  required  to  all  pubhc  burdens. 

Tliis  question,  upon  the  whole,  is  certainly  not  free  from 
considerable  difHculty.  The  legal  antiquaries  are  divided. 
Prynne  docs  not  seem  to  have  doubted  but  that  the  knights 
were  "  elected  in  the  full  county,  by  and  for  the  whole  county," 
without  respect  to  the  tenure  of  the  freeholders.*  But  Brady 
and  Carte  are  of  a  different  opinion.*  Yet  their  disposition  to 
narrow  the  basis  of  the  constitution  is  so  strong,  that  it  creates 
a  sort  of  prejudice  against  their  authority.  And  if  I  might 
offer  an  opinion  on  so  obscure  a  subject,  I  should  be  much  in- 
clined to  believe  that,  even  from  the  reign  of  Henry  HI.,  the 
election  of  knights  by  all  freeholders  in  the  county  court,  with- 
out regard  to  tenure,  was  little,  if  at  all,  different  from  what 
it  is  at  presents 

The  progress  of  towns  in  several  continental  countries,  from 
a  condition  bordering  upon  ser\itude  to  wealth  and  liberty, 
has  more  than  once  attracted  our  attention  in  other  parts  of 
the  present  work.  Their  growth  in  England,  both  from  general 
causes  and  imitative  policy,  tt*as  very  similar  and  nearly  coin- 
cident.   Under  the  Anglo-Saxon  line  of  sovereigns  we  scarcely 
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can  discover  in  our  scanty  records  the  contlitton  of  their  inhabi- 
tants, except  retrospectively  from  the  great  survey  of  Domesday 
Book,  which  displays  the  sUte  of  England  under  Edward  the 
Confessor.  Some  attention  to  commerce  had  t>een  shown  by 
Alfred  and  Athelstan ;  and  a  merchant  wlio  had  made  three 
voyages  beyond  sea  was  raised  by  law  of  the  latter  monarch 
to  the  dignity  of  a  Thane*  This  privilege  was  not  perhaps 
often  claimed ;  but  the  burgesses  of  towns  were  already  a 
distinct  class  from  the  ccorls  or  rustics,  and,  tliough  hardly 
free  according  to  our  estimation,  seem  to  have  laid  the  foun- 
dation of  more  extensive  immunities.  It  is  probable,  at  least, 
that  the  English  towns  had  made  full  as  great  advances  to- 
wards emancipation  as  those  of  France.  At  the  Conquest 
we  find  the  burgesses  or  inhabiunts  of  towns  living  under  the 
superiority  or  protection  of  the  king,  or  of  some  other  lord, 
to  whom  they  paid  annual  rents,  and  determinate  dues  or  cus- 
toms. Sometimes  they  belonged  to  different  lords,  and  some- 
times Ihc  same  burgess  paid  customs  to  one  master,  while  lie 
was  under  the  jurisdiction  of  another.  'ITiey  frequently  en- 
joyed special  privileges  as  to  inheritance ;  and  in  two  or  three 
instances  they  seem  to  have  posse.ssed  common  property,  be- 
longing to  a  sort  of  guild  or  corporation,  and  in  some  instances, 
perhaps,  had  a  municipal  administration  by  magistrates  of  their 
own  choice.^    Besides  the  regular  payments,  which  were  in 
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general  not  liC3v>-,  they  were  liable  to  tallages  at  the  discretion 
of  their  lords.  This  burden  continued  for  two  centuries,  with 
no  !tmitation,  except  that  the  barons  were  latterly  forced  to  ask 
pemiission  of  the  king  before  they  set  a  tallage  on  their  tenants, 
which  was  coninionly  done  when  he  imposed  one  upon  his 
own.M  Still  the  towns  became  considerably  richer;  for  the 
profits  of  llicir  traffic  were  undiminished  by  competition,  and 
the  consciousness  that  they  could  not  be  individually  despoiled 
of  their  possessions,  like  the  villeins  of  the  country  around, 
inspired  an  industry  and  perseverance  which  all  the  rapacity 
of  Norman  kings  and  barons  was  unable  to  daunt  or  overcome. 

One  of  the  earliest  and  most  important  changes  in  the  con- 
dition o(  the  burgesses  was  the  conversion  of  their  individual 
tributes  into  a  perpetual  rent  from  the  whole  borough.  The 
town  was  then  said  to  be  affirined,  or  let  in  fee-farm,  to  the 
burgesses  and  ilieir  successors  forever."  Previously  to  such 
a  grant  the  lord  held  the  town  in  his  demesne,  and  was  the  legal 
proprietor  of  the  soil  and  tenements :  though  I  by  no  means 
apprehend  that  the  burgesses  were  destitute  of  a  certain  estate 
in  their  possessions.  But  of  a  town  in  a  fee-farm  he  only  kept 
the  superiority  and  llie  inheritance  of  the  annual  rent,  which 
he  might  recover  by  distress.**  The  burgesses  held  their  lands 
by  burgage-tcnure,  nearly  analogous  to,  or  rather  a  species  of. 
free  socage.^  Perhaps  before  the  grant  they  might  correspond 
to  modern  copyholders.  It  is  of  some  importance  to  observe 
that  the  lord,  by  such  a  grant  of  tlie  town  in  fee-farm,  whatever 
we  may  think  of  Its  previous  condition,  divested  himself  of  his 
property,  or  lucrative  dominion  over  the  soil,  in  return  for  the 
perpetual  rent;  so  that  tallages  subsequently  set  at  his  own 
discretion  upon  the  inhabitants,  however  common,  can  hardly 
be  considered  as  a  just  exercise  of  the  rights  of  proprietorship. 

Under  such  a  system  of  arbitrary  taxation,  however,  it  was 


et  WtlL  ci  H*n.  rrgiini  Angli*.    Rymer. 
1.  i.  p.  40  (ctlit.  tSi6). 

I  am  indebted  to  the  Mrniiy  rt- 
marki  of  the  periodical  oilic  "lium  I 
have  before  mcnlipncd  for  irmitiillris 
me  of  olhet  charters  of  tlie  miit  »fr. 
esEireaacd  in  •  airallaLr  tnannrr.  which 
In  my  hade  I  have  o»ct)oo1(cJ,  thotifh 
primed  in  common  books.  But  whether 
ihric  tenetal  wordi  otwhl  lo  outwciih 
ihc  rilencc  o(  DomcMity  Book  I  nm 
not  pr«pared  Eo  decide.  I  have  xliriil- 
ted  Mlow  that  the  poi»Bt»lfin  of  cor- 
porate ptopecl*  tcnplie*  an  elrctivc  nor- 
crnment  Icit  it*  BdmloistnuioQ,  and  I 


ibink  It  pcrlecily  dear  tlial  the  Euildi 
made  by-Inn*  lor  the  rcguitlion  of  thcr 
mcmbetf.  Vcl  thin  it  tDnielhinu  dif- 
lererl  Imm  mnfiieirMit  jurindicl i-Ofi  ovti 
all  the  Inliabitanii  of  a  (own.  INole 
XIX.l 

m  MadoK,  Iliit.  of  Exchequer,  c.  17. 

n  Madox.  Firma  Burgi.  p.  i.  There 
{f  one  tnatani**,  I  tcnoi*  nul  if  any  m^ft 
could  W  lound.  of  a  Tirma  buriti  hrlore 
the  Conqucat.  It  wat  at  II untinitdon. 
DonMday.  p.  mj. 

O  Id.,  !>.  11,  I}. 

^Iil..  p.  il. 
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evident  to  the  most  selfish  tyrant  that  the  wealth  af  his  bur- 
gesses was  hu  wealth,  and  their  prosperity  his  interest ;  much 
more  were  liberal  and  sagacious  monarchs,  like  Henry  II., 
incliiiccJ  lo  encourage  them  by  privileges.  From  the  time  of 
William  Kufus  there  was  no  reign  in  which  charters  were  not 
granted  lo  different  towns  of  exemption  from  tolls  on  rivers 
and  at  markets,  those  lighter  manacles  of  feudal  tyranny ;  or 
of  commercial  franchises ;  or  of  immunity  from  the  ordinary 
jurisdictions;  or,  lastly,  of  internal  self- regulation.  Thus  the 
original  charter  of  Henry  i.  lo  the  city  of  London?  concedes 
lo  the  citizens,  in  addition  to  valuable  coituncrcial  and  fiscal 
immunities,  the  right  of  choosing  their  own  sheriff  and  justice, 
to  the  exclusion  of  every  foreign  jurisdiction,''  These  grants, 
however,  were  not  in  general  so  extensive  till  the  reign  of  John.-* 
Before  that  time  the  interior  arrangement  of  towns  had  received 
a  new  organization.  In  the  Saxon  period  we  find  voluntary 
associations,  sometimes  religious,  sometimes  secular :  in  sonie 
cases  (or  mutual  defence  against  injury,  in  others  for  mutual 
relief  in  poverty.  These  were  called  guilds,  from  the  Saxon 
verb  gildan,  to  pay  or  contribute,  and  cxliibitctl  the  natural, 
if  not  the  legal,  character  of  corporations.*     At  the  lime  of 


Q  I  liavr  lead  tnmevlicre  th*t  this 
charter  wai  ^rcntcul  tn  iivi.  Hut  ilie 
intltuinrnl  ilselE,  which  is  onlj'  prc- 
trrved  by  an  Inhprtiiiim  of  Kilwitil 
IV,  <i'ic*  ni)l  contoin  any  dale.  Kymer. 
t  1.  p.  It  <eilit.  i»i6).  Could  it  be 
Ir^cci)  nil  high,  (be  circuiDHtaaccs 
would  tie  r«iniirk>t>1e,  ba  the  eulicit 
chsrtiTH  cranteij  by  Louii  VI..  lup. 
paied  to  DC  the  rainer  of  Ihnc  Jaitltu- 
tionn,  Mc  icvcial  yearn  later. 

It  is  Mii  by  Mr.  Tborpe  (Ancient 
Ijiwi  oi  ICrelanil.  |>.  167).  that,  thouab 
there  are  ten  wttncito.  he  only  flndi 
nnr  who  Ihroun  any   light  on   the  dale; 

namely.  Hucli  UiBod,  who  vucccciled 
hi*  tiriilhcr  VVilllam  in  iijn.  Hut  Mr. 
Thurpe  does  aol  mtntiarn  in  what  re- 
•prcl    lie   iijcctedol-     It    WB»   at    liapifrr 

rtzii:  but  he  is  not  ■c  named  in  the 
rtiarlrr.  niigi1alr'«  Ilnronagc.  p.  lu. 
Thr  dale,  iherctotc,  (till  ttean  ptdd- 
trm.it  iei). 

f  This  did  oot.  however,  save  Ihc  cili- 
ttn\  from  paying  erne  hiimlrnl  mirk* 
lo  (he  kins  lor  Ihii  ptivilcee.  Uasi- 
Rm,  s  Sl^pri.  ariuil  Madox.  Hisl,  Ex- 
cheiiueT,  1.  ai.  I  do  not  Icnow  thai  the 
rli.iflet  ol  Herir]'  I.  can  b«  *u«pected; 
hut  Hr^dv,  in  hn  ircaliic  a!  narounhs 
{p.  jH,  edit.  i?n>i  drir»  not  think  nrnprr 
cn<e  lo  menlion  it;  and  indeed  itsea 
many  ciprruion*  incompAtiblc  with  it* 
exittenee. 

I  lilomefield.     Iliit.    of    Nnrf'>1k,    vol. 

II.  p.  iG,  Mys  that  Henry  I.  irranted  th« 


Mmc  privileiea  by  eharlcr  to  Norwich 
in  iru  which  f.iiniltin  poiMMed-  Ytl 
it  appear*  that  ihc  kinit  named  the  port* 
reeve  or  pni^iHt:  hut  Rlomcfi^ld  *UK- 
g-tttt  ihat  lie  was  probably  teeonmtac-- 
ed  hjr  ih*  cliiieni,  the  omce  beins  "ri- 
nual, 

•  MndoK,  Firina  Hvifgl,  p.  M.  HicVe» 
has  given  us  a  bond  of  fellowship 
smon|t  tilt  thanes  ol  C'amhridnshire, 
conliining  several  ctiriaus  particular*. 
A  compoaiiion  of  ciKht  pounds,  ex- 
clusivi-  I  conceive,  (if  ihr  tiMial 
wcrtrlld.  *ra»  la  be  enforced  from  ili* 

sI'arcT  ol  any  lellow.  11  a  (elluw  (uilila) 
ktileiJ  fl  man  of  i.roo  shillinirt  wctcKild. 
each  ol  the  suciety  was  to  contrilmle 
half  A  marc:  tot  a  ccdtI.  tw.i  orf  (per- 
haji*  trn  ■hlllinit*);  lor  a  Welshman. 
one.  If.  however.  tl>l:t  Ad  wot  coni- 
miilril  wantunly,  the  (eMi«v  liad  no 
riirht  10  call  on  tlirsorirty  for  conlfibti- 
lion.  If  ifn^f  fellou-  killed  another,  h« 
was  to  pa^  the  lenal  wereiri'ld  lo  hiii  kin- 
drrd,  ami  aTvi  eittht  pmind*  to  the  so- 
ciety. Itarih  words  uMd  by  unc  fellow 
towafil*  anuih»r,  or  even  lowardi  a 
siranecf,  incurred  •  fin*.  Nn  one  wa* 
tri  eat  or  •Iiink  in  the  company  ol  one 
who  hail  killed  his  hrnlher  fellnw.  un- 
l«n  in  the  pit'wce  ol  ih»  kinp.  bishop, 
or  alderman.     Dis-tcrtalio  Epittolaris.  p. 

'wc  (inii  In  Wilkin*-*  AnKlo-S»«..n 
l-.aw*,  p.  6i.  «  number  ol  ordinoticc* 
•worn  tg  by  pcrton*  both  o(  noble  and 


the  Conquest,  as  has  hccn  mentioned  above,  such  voluntary 
incorporations  of  the  burgesses  possessed  in  some  towns  either 
landed  property  of  their  own,  or  rights  of  superiority  over 
tliai  of  others.  An  internal  elective  government  seems  to 
have  been  required  for  the  administration  of  a  common  reve- 
nue, and  of  other  business  incident  to  their  association.'  They 
became  more  numerous  and  more  peculiarly  commercial  after 
that  era.  as  well  from  the  increase  of  trade  as  through  imhation 
of  similar  fraternities  existing  in  many  towns  of  France.  The 
spirit  of  monopoly  gave  strength  to  those  institutions,  each 
class  of  traders  forming  itself  into  a  body,  in  order  to  exclude 
competition.  Thus  were  established  the  companies  tn  cor- 
porate towns,  that  of  the  Weavers  in  London  being  perhaps 
the  earliest  ;•<  and  these  were  successively  consolidated  and 
sanctioned  by  charters  from  the  crown.  In  towns  not  large 
enough  to  adnait  of  distinct  companies,  one  merchant  guild 
comprehended  the  traders  in  general,  or  the  chief  of  them  ;  and 
this,  from  the  reign  of  Henry  II.  downwards,  became  the  sub- 
ject of  incorporating  charters.  The  management  of  their  in- 
ternal concerns,  previously  to  any  incorporation,  fell  naturally 
enough  into  a  sort  of  oligarchy,  which  the  tenor  of  the  charter 
generally  preserved.  Though  the  immunities  might  be  very 
extensive,  the  powers  were  more  or  less  restrained  to  a  small 
number.  Except  in  a  few  places,  the  right  of  choosing  magis- 
trates was  first  given  by  King  John  ;  and  certainly  must  rather 
be  ascribed  to  his  poverty  than  to  any  enlarged  policy,  of  which 
he  was  utterly  incapablc.f 

From  the  middle  of  the  twelfth  century  to  that  of  the  thir- 
teenth the  traders  of  England  became  more  and  more  prospcr- 


iltnoble  rank  (m  eorHtce  ge  ceotU»ce), 
Btid  conArrnciT  hy  King  Aihclilaii. 
T>i«s«  arc  In  "fht  nature  ol  by'1aw»  lor 
tilt  rcgulaiion  „!  certain  «>cic1i«^  that 
^Bd  liMn  fortntd  for  the  picHTviiifKi 
ut  jiiiblic  fiTrfiT.  Their  rcmtOy  wa> 
niihcr  violent:  to  hill  and  >«>ir  the  W- 
Iccti  of  all  who  ihould  roli  any  mcmticf 
of  tilfl  BMOeitUon.  Thi«  property,  alter 
dcduclioi  Dm  valur  ot  thr  ttiini;*  slulcn, 
«■■  to  0«  dWdrt  Into  t«™  (latii;  on« 
ghm  lo  ihc  crintinal'*  wife  if  not  an 
■womirtke,  ibe  oihtr  •harcd  b«we«i 
the  kinE  and  the  aocirty. 

In  anothe*  (rat«r«itr  afnonf  the  deiTT 
and  lafty  tA  Esrter  trtry  felwm  wa*  rn. 
titled  t«  a  cMiiribaiioB  In  caj«  of  iikini 
•  ii'urnry,  or  if  hi*  hou»c  w>*  IimtticX 
Thiii  they  rctmibled.  in  aorac  decree, 
our  frirndl*  anctetiea;  and  diaplay  an  in- 
tcrcMlnx  pictBTC  ol  nHnncn,  which  t«as 


ifl4acc4  mr  to  in«»n  ihU  not*,  ihouh 
AM  crMil;  (o  ihe  |ire«cnt  purpoic.  Sm 
more  of  thr  Ancki-Saian  Kuild*  in 
Turner**  Hiitorr.  voL  U.  p.  loj.  .Soctc- 
lf»*  ot  (hr  •ami-  kind,  (or  putprf'/i  at 
teliai<>n.  cbaritr,  or   oivtual  attntancc. 

mdirr  ihan  tnil<'.  miy  l>p  liiund  ImiK 
aftMKXii'U.  llltimFficlirf  lliil.  of  Nnr- 
folk,  vol,  iii.  |>.  494- 

f  S«c  a  Bfitnl  from  Turvtin,  Arch- 
lilahop  nl  York,  in  lli«  rrian  ol  Urnrr 
1.,  lo  the  buMMca  of  Beverlr.  ihai  they 
inay  haw  tMtr  Ii«ai4nt  (I.  a.  fuiMhalo 
like  i)m«c  of  Vvrt.  *t  tU  ana  taiutk 
lirrtraetrnl  ad  fxMnnrm  DhH,  Ac  Ky- 
■ner,  1.  i,  p.  m  edit.  »8iA 
1  Mada*.  Firma  liuicri,  t>'  i^- 
r  Idem,  pasnm.  A  few  t/  an  ratHcr 
dale  may  b«  found  in  ihe  new  edition  of 
Rjmer. 
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ous.  The  towns  on  the  southern  coast  exported  tin  and  other 
metals  in  exchange  For  the  wines  of  France ;  those  on  the  east- 
ern sent  com  to  Non^-ay — the  Cinque  Porta  bartered  woo! 
against  the  stuffs  of  Flanders.w  Though  bearing  no  compari- 
son with  the  cities  of  Italy  or  the  Empire,  they  increased  suffi- 
ciently to  acquire  importance  at  home.  Ttiat  vigorous  pre- 
roKative  of  the  Norman  monarchs,  which  kept  down  the  Icndal 
aristocracy,  compensated  for  whatever  inferiority  there  might 
be  in  the  popvilatton  and  defensible  strength  of  the  English 
towns,  compared  with  those  on  the  continent.  They  had  to 
Fear  no  petty  oppressors,  no  local  hostility ;  and  if  iliey  could 
satisfy  the  rapacity  of  the  crown,  were  secure  from  all  other 
grievances.  London,  far  above  tlie  rest,  our  ancient  and  noble 
capital,  might,  even  in  those  early  times,  be  justly  termed  a 
member  of  the  political  sj-stcm.  Tliis  great  city,  so  admirably 
situated,  was  rich  and  populous  long  before  the  Conquest. 
Bedc.  at  the  beginning  of  the  eighth  century,  speaks  of  London 
as  a  great  market,  which  traders  frequented  by  land  and  sea.' 
It  paid  15.000/.  out  of  82,000/,,  raised  by  Canute  upon  the  king- 
dom.y  If  wc  believe  Roger  Hoveden,  the  citizens  of  London, 
on  the  death  of  Ethelrcd  11..  joined  with  part  of  the  nobility 
in  raising  Edmund  Ironside  to  the  throne.=  Harold  I.,  accord- 
ing to  better  authority,  the  Saxon  Chronicle  and  William  of 
Malniesbury,  was  elected  by  their  concurrence.^  Descending 
to  later  history,  wc  find  them  active  in  the  civil  war  of  Stephen 
and  Matilda.  The  famous  Bishop  of  Winchester  tells  the  Lon- 
doners that  they  arc  almost  accounted  as  noblemen  on  account 
of  the  greatness  of  their  city;  into  the  comimmity  of  which 
it  appears  that  some  barons  had  been  received.*    Indeed,  the 


wLyttdton'*  Ilisiory  nf  Ilenry  II., 
*o1.  ii.  p.  [7(1.  MocpherioTi**  Annal*  oi 
Commerce,  rol.  i.  p.  i3i- 

I  Id.  p.  MJ. 

y  Id.  p.  At. 

fl  C've»  T.uoiiincnies,  ct  par«  oobilium 
qui  za  T<cnp<M-c  con^UTcbanl  Lundonix, 
ritfoncro  Kafimundtim  unanimi  con- 
BCBiu  in  rcKT-tn  levavcr«.  p.  ug. 

a  Ctiton.  Saiun.  p.  154.  M>liimbnry> 
t-.  7&.  Hr  says  the  (xcoplc  o4  London 
■rrrc  brcomc  almoit  barbarinni  throofh 
thcit  inirrcourec  with  the  Daaei;  prop- 
ter frc^jirntrm  convictnm. 

t  I-ondincnits.  qui  sunt  qu^  ODtl- 
mnici  pro  magniiudlne  cMiaili  in  An* 

Sii.  KlBlnmb.  p.  iti.  Thua.  too.  Mat- 
cw  Paii«t  civei  I^ondincnte*.  lu-i* 
propter  dvil«ti«  diirniiatcm  ct  civmm 
aniiquam  libcrtitcm  Baronei  coniu^ 
vimui  Kppclluc  p.  741.    And  iB  wioUicr 


place:  totlul  dvluUi  cirrt.  quM 
barDnei  vucant.  p.  Hj;.  Spclman  uira 
tbit  [b«  fiUBistraie*  ni  *cTer»]  other 
tonni  wcic  called  fcarona.  Ulo»Mry. 
Ba rones  de  London. 

.A  lin^uli-r  pTDof  of  (he  eiliination  in 
whifh  ihe  dtlicnF  of  London  held  rhem- 
aclve*  in  the  tcign  o(  Richard  I.  occura 
la  the  Chronicle  of  Jocelyn  de  Prake- 
londe  fp.  s* — Camden  Society,  iKm). 
They  claimed  lo  b«  free  From  toll  in 
even"  part  o(  ER^ltitd.  and  in  everj"  jn- 
riadtciiofi.  reitiiiB  their  ImmianitT  on 
the  antiquity  □(  London  (which  w»* 
cocvft],  they  uid,  «-iih  Rome),  and  on 
iu  rank  ta  mctropatiii  of  Ihr  klngdoin. 
El_  diccbAnt  civri'  LiinilonienKa  lfliM« 
quivioi  d«  ihelonro  in  oninl  foro,  «1 
■enper  ei  ubique,  per  lotain  Anfftikoi, 
A  lemporc  quo  Roma  ptimo  fnndita 
full,    ct    civmtcm    L-iukdoniK.    eodem 
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citizens  themselves,  or  at  least  the  principal  of  tlicm.  were  called 
barons.  It  was  certainly  by  far  tlic  greatest  city  in  Kngland. 
There  have  been  different  eatimatcs  of  its  population,  some  of 
which  are  extravagant;  but  I  think  it  could  hardly  have  con- 
tained less  than  thirty  or  forty  thonsand  souls  within  its  wails; 
and  the  suburbs  were  very  populous.c  These  numbers,  the 
enjoyment  of  privileges,  and  the  consciousness  of  strength,  in- 
fused a  free  and  even  a  mutinous  spirit  into  their  conduct. "J 
The  Londoners  were  always  on  tlic  barons'  side  in  their  con- 
tests with  the  crown.  They  bore  a  part  in  deposing  William 
Longchamp,  the  chancellor  and  justiciar)'  of  Richard  l.t  They 
were  distinguished  in  the  great  struggle  for  Magna  Charta ; 
llic  privileges  of  their  city  are  expressly  confirmed  in  it ;  and 
Ihe  mayor  of  London  was  one  of  the  twenty-five  barons  to 
whom  the  maintenance  of  its  provisions  was  delegated.  In  the 
subsequent  reign  the  citizens  of  London  were  regarded  with 


tempore  fundi  lam,  Ulcm  dcberc 
tiAber«  libcriaicm  tier  totRin  AnglUm. 
el  rniione  civilatii  privilritists  tiu* 
olim  mciTopoili  Iuli  ct  caput  rc^i.  a 
ralionc  Bntiquiralii.  PatBi'^'''  iiitrlinc* 
1o  think  lh»l  l^ndon  never  (orraEd  part 
ol  any  kingdom  of  the  HcpiarcKy.  In- 
IroductioB  to  Rol.  Cur.  ftefiii.  v-  9S- 
[lul  thU  >cctn«  lo  imply  ■  rrpublicnn 
city  in  the  mi6»t  of  to  mnj  royal 
■tatei.  which  »crni  hardly  probable. 
Certainly  it  kccmi  ilranKC  IhouKb  I 
cannot  explain  it  aviy.  that  the  eapital 
cl  Enslaad  itli-auld  have  fallen,  a>  we 
fIcncriTijr  nnppovr,  to  the  imall  and  c>b> 

indeed,  may  b«  eoniideicd  a»  having 
beconic  alt^Twnrd*  the  capital  <tunac 
ihc  Angl'^SaxoTi  monarchy,  ao  (ar  a* 
■  hot  it  n*  fuf  the  moit  part  Ihc  ceat- 
drnee  ol  our  Iclnitr.  But  London  wn* 
alwari  more  pupiilaui. 

e  Drake,  ihe  hiitorlati  o)  Votfc,  waJn. 
(ainn  that  Luitdon  wai  1ci>  pupulnut. 
at>out  the  lime  ol  the  C'<R<|ueM,  than 
that  eily:  and  qiioleti  HardynKc.  ■ 
wnter  ol  Henry  V.'ii  »ge.  to  prove  that 
ihr  iiitciioT  part  u(  the  iiirmer  cai  ant 
rlo»ely  built.  Eboracuiti,  p.  >)i.  York 
bowcYCT  Aor*  nol  airprar  ff  have  i-oii- 
laincd  more  than  lo.om  inhablianu  al 
the  ac<x»ioa  of  (he  Coniiiifrrir  j  and  itue 
very  exaggeration*  aa  lo  the  populnut- 
nrii  ol  L-ond-in  pri>vt  Ihal  it  muil  have 
(ar  exceeded  ihat  nvinib«.  Fill- 
Stephen,  the  cnntrnipnr.>rj'  bicjiftnp'irr 
a(  Thotnn»  a  Itecket,  tell*  iw  ol  So/no 
men  irapablc  of  bcaiiitK  •mi<i  within  ill 
precinctt;  where,  howev^r^  hit  tranila> 
loT.  I'eKtie.  >ii»pci:l«  a  miMake  ol  tlie 
■MS.  In  the  numeral*.  .\Bd  lhi«,  with 
litnilaT  hyperbole!,  »(i  jniiuweil  im  llie 
jndiciou*  mind  o4  I>>rd  Lvtielt<^n.  that, 
findiTic  in  I'dcr  of  Btiis  the  inliriliitnni* 
ol  I^ondon  reckoned  nt  Quadrae'n'a 
mitlia,  be  bas  actually  iin>iraacd  to  md 


qiiadrirgenta.  IliW.  Henry  IT.,  veil.  <H. 
ad  linern.  El  la  hlrdlf  ticccuary  lo  ob- 
»cr»e   that    the   condition    of   jgrlcultuic 

and  inicrnal  communication  «uuld  noi 
hare  allowed  ball  that  number  to  bub> 
tilt. 

Tbe  subsidy.roll  ol  i«7.  publUhcd  In 
the  Arch>«[OKia.  vol.  vii.,  wmiIiI  lead  to 
a  concluiion  that  all  ibe  inbibilant*  of 
London  did  noi  even  then  ciceed  j,(,eoo. 
If  this  be  true,  iliey  could  not  have 
Bmoonted.  probably,  to  to  srrat  a  num- 
ber two  or  three  eenl-utjet  earlier.  But 
Ihe  numbcri  elven  in  Ibat  document 
have  been  qucitlDDed  ni  lo  Morwlch 
upon  very  plaumble  trounda.  and  Mren 
raihcr  luinicioui  tn  the  wctml  in- 
iUnce.     INdic  XX-I 

rfThii  tediiioun.  or  at  leant  refractory, 
chamcleT  of  Ihc  l-oncfoncrB.  wa>  di»- 
played  in  the  tumult  headed  by  William 
Jjongbeard  in  the  time  of  Uichsnl  I., 
end  Ihal  nnder  Continnilnc  in  tut.  \h% 
pnlriarch*  irf  a  Innt:  litir  ol  cilv  dema- 
ROguu.  Hovcdcn.  y,  ;*s,  Jl.  Ptiii.  p. 
■S4. 

f  Hoveden'*  esjireKniori*  are  v*ry  pc*- 
ci<e.  arid  >lio*  that  Ihe  iliare  taken  by 
the  eiiitens  r,t  I.andi>n  (prtibably  the 
m^vnT  and  n1<kri«nii>  in  thin  meaiure 
wat  no  lumiiltiiaty  acclaruaiion,  but  B 
dcliberolc  crinciirrenrc  wilb  the  nobility. 
Comes  JohannM.  el  fere  oitinei,  epiieopl. 
rl  cnitiitc*  ,\nEliK  ea^lcrn  die  infravcrunl 
Ixindonia*;  el  in  craciino  przdictua  Jo> 
hnnnr*  frniet  rri!'».  cl  Anhicpftcopua 
Mothinnacen^it.  el  omnet  episeupi.  et 
cciinlle*  el  linronr*,  ct  cive»  I»ndoni- 
eii»«»  ctim  illij  conveiieniot  in  alrio  ec- 
ckvr  S.  Vaiiti  ,  .  .  rtaciiii  erto  Jo* 
hanni  frntri  reais  et  omrlbii*  ept»copi*, 
el  comilibtu  rt  fiafoniitit*  rfgni.  rl  civ!- 
bii*  Lcndoniariim,  uuod  canc«llaria> 
ille  depnneretur,  cl  dcpoaucrunl  etiOt 
&c.,  p.  701. 
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much  dislike  and  jealousy  by  the  court,  and  sometimes  suf- 
fered pretty  severely  at  its  hands,  especially  after  the  battle 
of  Evesham.^ 

Notwithstanding  the  influence  of  London  in  these  seasons 
of  disturbance,  we  do  not  perceive  that  it  was  distinguished 
from  the  most  insignificant  town  by  greater  participation  in 
national  councils.  Rich,  powerful,  honorable,  and  high-spirited 
as  its  citizens  had  become,  it  was  very  long  before  ihcy  found 
a  regular  place  in  [jarliamcnt.  The  prerogative  of  imposing 
tallages  at  pleasure,  xmsparingly  exercised  by  Henry  111.  cvco 
over  London,*  left  the  crown  no  inducement  to  summon  the 
inhabitants  of  cities  and  boroughs.  As  these  indeed  were  daily 
growing  more  considerable,  they  were  certain,  in  a  monarchy 
so  limited  as  that  of  England  became  in  the  thirteenth  century, 
of  attaining,  sooner  or  later,  this  eminent  privilege.  Although 
therefore  the  object  of  Simon  de  Montfort  in  calling  them  to 
his  parliament  after  the  battle  of  Lewes  was  merely  to  strength- 
en his  own  faction,  which  prevailed  among  the  commonalty, 
yet  their  permanent  admission  into  the  legislature  may  be 
ascribed  to  a  more  general  cause.  For  otherwise  it  is  not  easy 
to  see  why  the  innovation  of  a  usurper  should  have  been  drawn 
into  precedent,  though  it  might  perhaps  accelerate  what  the 
course  of  affairs  was  gradually  preparing. 

It  is  well  known  that  the  earliest  writs  of  summons  to  cities 
and  boroughs,  of  which  we  can  prove  the  existence,  are  those 
of  Sinion  dc  Montfort,  Earl  of  Leicester,  hearing  date  12th  of 
December,  1264.  in  the  forty-ninth  year  of  Henry  III'i  After 
a  long  controversy  almost  all  judicious  inquirers  seem  to  have 
acquiesced  in  admitting  this  origin  of  popular  representation.* 


/The  reader  may  conitilt.  for  ■  more 
(nil  it-toum  (il  lh«  Englith  lowni  bcfote 
the  middle  of  tbc  thirteenth  century. 
I.yttelion'*  IlUiary  ol  Henry  II..  vol. 
ii.  p.  174:  and  Macphcnon't  Annsli  ol 
Commette. 

t  Frequent  proofa  of  tbi*  may  bo 
founil  in  Mnfloi.  Hid.  of  £xch«iuer, 
c  17,  as  well  I*  in  Malt.  Pari*,  who  la- 
mcnti  il  wlih  jnilvgnalian.  Civ«  Lon- 
dinenaes.  contra  eoniuctudinem  n  Hber- 

IMrm  civirilE*,   (luial  lervi    iihiniic    c^on- 

diiionii,  non  lub  notntnc  aui  iltulo  li- 
ber! idjiilorii.  uril  lalUgii.  qiioci  cnultum 

eo«  ftngebal,  regi,  lieet  inviti  et  rcnl- 
tmivs,  nuinv  rar*  tuni  eoacii.  p.  40a. 
Hen  ubi  nl  l^ndinen*)*.  loliei  cmpts. 
tot  In  cnnceina,  lotlc*  acripia.  loutt 
ftirala  llbrrtatt  Ac.,  p.  6ij.  'n^t  iini; 
•omrlinic*  mtpravleil  lli<lr  niarltn.  th« 
it.  1  iiu|>[ioKC,  ihrir  ligbl  of  loll,  ttU  bis 
dcioaada  iir*r«  paid. 

Vol.  II.— 19 


h  Thrie  wri1«  are  not  eniant.  bavioc 
perhap*  nrvcr  lirim  rctumtii;  ind  eon- 
aequcnltjr  ww  cannot  IpII  10  what  pap- 
liciitar  placca  thry  were  addmsed.  II 
ati[)ears,  howener,  that  the  BtFcmblr  w«* 
inlciidcil  to  be  nurnrroU!!:  for  Ihe  entry 
mn*:  icribilur  civibun  EboT.  civlbua 
Lincoln,  el  cteiii  bt'^K,<^  .\iit[I>a;.  It 
il  linftular  that  no  mention  is  made  of 
Lnndoo.  which  niiiil  have  bad  aonic 
speeial  aummojit.  R)rm<T.  t.  i.  p.  Soj. 
Duttdale.  Suntmonitionea  ad  ParliaRica. 
tum,  p.  1. 

■  Il  tvDuld  ill  rc[iay  any  reader'*  dili- 
fivnce  to  wade  ibroujih  (b«  eapid  and 
diluted  paaea  ot  Tr"ell;  hot  *bnerrr 
would  Vnnw  what  can  be  belt  pleaded 
for  a  higlicr  aiili<iiijt)-  u(  our  proent 
parliamenwr'  cpnnitulion  may  have 
rerrjiime  Id  }Ti>dr  on  Ciinvimtinna.  anil 
Lord  Lyttclton't  Hi«<>ry  of  Henrv  II. 
(ol.  II-  p.  jyt,  and  vol.  iv.  pp.  ;p-iQ6.    1 
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The  argument  may  be  very  concisely  slated.  Wc  find  from 
innumerable  records  that  the  king  imposed  tallages  upon  his 
demesne  towns  at  di&cretionj  No  public  instrument  previous 
to  the  forty-ninth  of  Henry  III.  names  the  citizens  and  bur- 
gesses as  constituent  parts  of  parliament ;  though  prelates, 
barons,  knights,  and  sometimes  freeholders,  arc  enumerated  ;  * 
while,  since  the  undoubted  admission  of  the  commons,  they 
are  almost  invariably  mentioned.  No  historian  speaks  of  rep- 
resentatives appearing  for  the  people,  or  uses  the  word  citizen 
or  burgess  in  describing  those  present  in  parliament.  Such 
convincing,  though  negative,  evidence  is  not  to  be  invalidated 
by  some  general  and  ambiguous  phrases,  whether  in  writs  and 
records  or  in  historians.'  Those  monkish  annalists  arc  poor 
authorities  upon  any  point  where  their  language  is  to  be  deli- 
cately measured.  But  it  is  hardly  possible  that,  writing  cir- 
cumstantially, as  Roger  dc  Hovcdcn  and  Matthew  Paris  some- 
times did,  concerning  proceedings  in  parliament,  they  could 
have  btWcA  to  mention  the  commons  in  unequivocal  expres- 
sions, if  any  representatives  from  tliat  order  had  actually 
formed  a  part  of  the  assembly. 

Two  authorities,  however,  which  had  been  supposed  to  prove 
a  greater  antiquity  than  we  have  assigned  to  the  representa- 
tion of  the  commons,  are  deserving  of  particular  consideration : 
the  cases  of  St.  Albans  and  Barnstaple.  The  burgesses  of  St. 
Albans  complained  to  the  council  in  the  eighth  year  of  Ed- 
ward II.,  that,  although  lliey  held  of  the  king  in  capitc,  and 
ought  to  attend  his  parliaments  whenever  they  are  summoned, 
by  two  of  their  number,  instead  of  all  other  services,  as  had' 
been  their  custom  in  all  past  times,  which  services  the  said 
burgesses  and  their  predecessors  had  performed  as  well  in  the 
time  of  the  late  King  Edward  and  his  ancestors  as  in  that 
of  the  present  king  until  the  parliament  now  sitting,  the  names 
qI  their  deputies  liaving  been  constantly  enrolled  in  chancery. 


do  not  conceive  H  poMibIc  (O  krgue  the 
qiic*li«n  more  tngraiuuElj  Ihan  liai 
been  done  by  the  fioble  wrilcr  l»i 
qnoted.  Whitetecke,  in  hit  pommmiary 
on  the  inrtiamcntsry  writ,  hM  lre«t«4 
It  t«r]p  mncb  at  lenglli,  bvl  with  nu 
critic*!  dlKriminBliiin. 

i  Mod  ox.  Hist,  of  Exch«4iit«r,  c.  ir- 
Ttit  only  apiMrent  (■■ctptlon  to  Ihi* 
i%  in  the  letter  addrc«>ed  to  the  oovt  by 
the  r>ar1iamcnt  of  i^:  the  Mlutition 
o(  which  runt  tfati>:  B«ro«c«,  procwM, 
ct  inaicnAleo.  at  niMri  forhima  aaaru 
kaHiMoTfM,  nccnon  ct  clvrui  et  pojNihii 


nnivertiis.  malulcis.  Matt.  Pari*,  p.  tet. 
It  is  |ilain,  I  Ihink.  fr<nn  ihnv  wunl*. 
(Iitt  inmc  of  the  chief  inliahilania  of 
ihe  Clfujiie  IVtIi,  bi  Oial  time  vitji 
floiiri:hinit  lowni,  were  preMni  in  thit 
inillaniFnt.  But  whether  tkey  ut  •« 
repreamtativM.  o(  hj  a  peculiar  writ 
of  MiincDPn*.  ■■  not  »o  eviJeni;  and  lh« 
laiirr  may  he  the  more  p(ol>ablc  liypolh- 
nii  wl  the  tvo. 

;T)]u«  Malthrv  Pam  (ell*  iii  thai  in 
1137  <!'e  whole  klngdoiD,  reni  toltut 
univmiiai,  rcpaiied  l«  a  patlunicat  of 
Henry  III.  11.  ^. 
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yet  the  sheriff  of  Hertfordshire,  at  the  instigation  of  the  Abbot 
of  St.  Albans,  had  neglected  to  cause  an  election  and  return 
to  be  made ;  and  prayed  remedy.  To  this  petition  it  was  an- 
swered, "  Let  the  rolls  of  chancery  be  examined,  that  it  may 
appear  whether  the  said  burgesses  were  accustomed  to  come 
to  parliament,  or  not,  in  the  time  of  the  king's  ancestors ;  and 
let  right  be  done  to  them,  vocatis  cvocandis,  si  nccesse  hicrit." 
I  do  not  translate  these  words,  concerning  the  sense  of  which 
there  has  been  some  dispute,  though  not,  apparently,  very 
material  to  the  principal  subject  .<« 

This  is,  in  my  opinion,  by  far  the  most  plausible  testimony 
for  the  early  representation  of  boroughs.  Tlie  burgesses  of 
St.  Albans  claim  a  prescriptive  right  from  the  usage  of  all 
past  times,  and  more  especially  those  of  the  late  Edward  and 
his  ancestors.  Could  this  be  alleged.  It  has  been  said,  of  a 
privilege  at  the  utmost  of  fifty  years'  standing,  once  granted 
by  a  usurper,  in  the  days  of  the  late  king's  father,  and  after- 
wards discontinued  till  about  twenty  years  before  the  date  of 
their  petition,  according  to  those  who  refer  the  regular  appear- 
ance of  the  commons  in  parliament  to  the  twenty-third  or 
Edward  I.?  Brady,  who  obviously  felt  the  strength  of  this 
authority,  has  shown  httle  of  his  usual  ardor  and  acuteness  in 
repelling  it.  It  was  ob.served.  however,  by  Madox,  that  the 
petition  of  St.  Albans  contains  two  very  singular  allegations; 
it  asserts  that  the  town  wa.1  part  of  the  king's  demesne,  whereas 
it  had  invariably  belonged  to  the  adjoining  abbey :  and  that 
its  burgesses  held  by  tlie  tenure  of  attending  parliament,  in- 
stead of  all  other  services,  contrary  to  all  analogy,  and  without 
parallel  in  the  condition  of  any  tenant  in  capitc  throughout 
the  kingdom.  "  It  is  no  wonder,  therefore,"  says  Hume,  "  that 
a  petition  which  advances  two  falsehoods  should  contain  one 
historical  mistake,  which  indeed  amounts  only  to  an  inaccurate 
e.xpression."  Bui  it  must  be  confessed  that  we  cannot  so  easily 
set  aside  the  whole  authority  of  this  record.  For  whatever 
assurance  the  people  of  St.  Albans  might  show  in  asserting 
what  was  untrue,  the  king's  council  must  have  been  aware  how 
recently  the  deputies  of  any  towns  had  been  admitted  into 
parliament.  If  the  lawful  birth  of  the  House  of  Commons  were 
in  1295,  as  is  maintained  by  Brady  and  his  disciples,  is  it  con- 
ceivable that,  in  1315,  the  council  would  have  received  a  i)cti- 

mBnif't    Intioduction    to    Hist,    ol   EiigUnd.  p.  jft 
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tion,  claiming  the  elective  franchise  by  prescription,  and  have 
referred  to  the  rolls  of  chancery  to  inquire  whether  this  had 
been  used  in  the  days  of  the  king's  progenitors?  I  confess 
that  1  sec  no  answer  which  can  easily  be  given  to  this  i>bjection 
by  audi  as  adopt  the  latest  epoch  of  borough  representation, 
namely,  the  parliament  of  23  E.  I.  But  they  are  by  no  means 
equally  conclusive  against  the  supposition  that  the  communi- 
ties of  cities  and  towns,  having  been  first  introduced  into  the 
legislature  during  Leicester's  usurpation,  in  the  forty-ninth 
year  of  Henry  III.,  were  summoned,  not  perhaps  uniformly, 
but  without  any  long  intermission,  to  succeeding  parliaments. 
There  is  a  strong  presumption,  from  the  language  of  a  con- 
temporary historian,  that  they  sat  in  the  parliament  of  1269, 
four  years  after  tlial  convened  by  Leicester."  It  is  more  une- 
quivocally stated  by  another  annalist  that  they  were  present 
in  the  first  parliament  of  Edward  L  held  in  1271.0  Nor  docs 
a  similar  inference  want  some  degree  of  support  from  the  pre- 
ambles of  the  statute  of  Marlehridgc  in  51  H.  IIL,  of  West- 
minster L  in  the  third,  and  of  Gloucesier  in  the  sixth,  year 
of  Edward  LP  And  the  writs  are  extant  which  summon  every 
city,  borough,  and  market  town  to  send  two  deputies  to  a 
council  in  the  eleventh  year  of  his  reign.  I  call  this  a  council, 
for  it  imdoubtedly  was  not  a  parliament.  The  shcriflfs  were 
directed  lo  summon  personally  all  who  held  more  than  twenty 
pounds  a  year  of  the  crown,  as  well  as  four  knights  for  each 
county  invested  with  full  powers  to  act  for  the  commons  there- 
of. The  knights  and  burgesses  thus  chosen,  as  well  as  the 
clergy  within  the  province  of  Cantcrburj-,  met  at  Northampton ; 
those  within  the  province  of  York,  at  that  city.    And  neither 


■  Convootit  nnivewU  Angli»  prelwi* 
H  ina|riiatibu>,  nf^Don  cunclalum  rtK^i 
tal  Clvitslum  el  burgorum  potcnliori* 
bus.  WrkcB,  in  (i»!c,  XV'.  Scriplorcs, 
t^li.  p.  SB.  1  am  indebted  10  Hod r  on 
Con  vocal  ions  lot  tins  icfcrencc.  WDlch 
Mcmi  lo  hare  etcapcd  tnon  ai  oar  cqo- 
■lituiioiul  wrilcr*. 

0  Hoc  WDQ  .  .  .  conTenerum  urchi- 
epitcupl,  cpiicopi.  ctxnilti  r\  baruncs. 
abliairt  rt  prioip*.  et  dr  qij(i1ib«l  c-omi- 
llIU  (jnatuor  mililcs.  cl  dc  quiilibet 
rivitaie  q-uaiuor.  Antulo  W»vcTleieii»*« 
in  Golf  t.  a.  ft-  jjj  I  wn*  Inl  to  tlii> 
patuicc  by  Atierbury.  Rigbti  of  Codvo* 

rail. ml,  ji.  jio,  wbctr  ■.'■mr  ullicr  •«• 
thoriliei  tftt  ungucitionkblc  are  md- 
<lui.-t<I  l';i  ttir  kinie  puinukc.  Bolh  tlili 
B'lpmhly  nnd  tliRI  in«a<ian«d  by  VVyke* 
in  1^  wuc  ccruinljr  p«rlwincatt,  and 


adrii  ai  nicli.  fiarticulirly  th«  (ann*r, 
Itinuah  ftiimmnned  fnr  pUTlwuft  not 
llriclly  parliaoiimlanr. 

p  Tlic  liUtutc  ol  Marlrhiidce  it  said 
lo  bi  niadp  convoL~aci>  diicreiioribut, 
lam  majoribti*  iiuim  Tnlnorihut;  Ibal 
pf  Weititiintlrr  primrT,  jur  wm  cun»«il, 
et  p*r  rfeuenKmcnti  dcs  arcliievcaqnc*, 
criiiliici.  abbrt,  )t(ior»,  count**,  baroni, 
rl  loul  Ir  commiitftlily  de  !•  tem  i1- 
lomiiic*  tuninionpi.  The  slatu(«  ol 
<ilmict*i(r  riiiu.  appellc*  le*  nlu*  dit- 
cretc«  de  Kin  roynume.  auaibien  de* 
fr»nd<»  ccitae  df»  meindrr*-  Thew 
ptcambk*  MCfii    10  hive   loitsfitd   Nr. 

I'lyHiie  llial  thf  coniiTiorii  mrrc  Ihcn 
rci'rrt«nted.  thixinh  the  wmn  atv  trant- 
■nit;  and  ccrtainl)'  no  oat  could  be  leu 
diip'^fd  <o  exnggnate  Ibtit  aRli<)utly. 
id  Rcciiter,  p.  jd. 
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assembly  was  opened  by  the  kiiig.9  This  anomalous  conven- 
tion was  ncvcrihclcss  one  means  of  cstahlishing-  the  represen- 
tative system,  and,  to  an  inquirer  free  from  technical  prejudice, 
is  little  less  important  than  a  regular  parliament.  Nor  have 
we  long  to  look  even  for  this.  In  the  same  y«ir,  about  eight 
months  after  the  councils  at  Xorlbamptonand  York,  writs  were 
issued  summoning  to  a  parliament  at  Shrewsbury  two  citizens 
from  London,  and  as  many  from  each  of  twenty  other  con- 
siderable towns.*"  It  is  a  slight  cavil  to  object  that  these  were 
not  directed  as  usual  to  the  sheriff  o!  each  county,  but  to  the 
magistrates  of  each  place.  Though  a  very  imperfect,  this  was 
a  regular  and  unequivocal  representation  of  the  commons  in 
parliament.  But  their  attendance  seems  to  have  intermitted 
from  this  time  to  the  twenty-third  year  of  Edward's  reign.* 

Those  to  whom  the  petition  of  St.  Albans  is  not  satisfactory 
will  hardly  yield  their  conviction  to  that  of  Barnstaple.  This 
town  set  fortli  in  the  eighteenth  of  Edward  III.  that,  among 
other  franchises  granted  to  them  by  a  charter  of  Athclstan, 
they  had  ever  since  exercised  the  right  of  sending  two  bur- 
gesses to  parliament.  The  said  charter,  indeed,  was  unfort- 
unately mislaid ;  and  the  prayer  of  their  petition  was  to  obtain 


4  Grady'i  Hisl.  ol  Enstind.  rot.  II. 
Appendii;    Carte,  vul.  li.   p.   Z17. 

r  I'his  i!  C4>mmi>nlr  d( nominated  the 
|iiirli»iiitri  oi  Acion  Burnell;  ibc  clctpy 
and  coRimons  hivlnit  Ml  in  ihkt  town. 
while  [he  buToni  pmiMd  judfnietit  uihir 

Ukvid  I'nrtce  cl  wait*  ai  t>tirGW<burT. 

The  lowni  which  •mtre  htmnrcd  with 
the  [iiiirilcm  •'(  rri«i*eiilaiimi,  ii'nl  mijf 
Cotincitiirnlly  h*  »tii>i)'ii»il  lo  tia»c  biFcn 
al  lliAl  lime  (he  numt  cuiisidriililc  in 
EnRlaitJ,  wcrr  Yiirk.  (.'arlitl)*.  Scar- 
Ixiriiuih.  Nntlinitham,  (liimihy.  l.in- 
ci/ii,  N[iriham|iiii«,  uj/nn.  Yariiiuiitli. 
l  okhtsier,  Norwich.  Chesicr,  Shrc*» 
bury,  Wiirc«-Mir,  ll«r[.ifcl,  Uri'T"!. 
iontetbury,  \Vinchc*ICT,  and  Cxelrr. 
ICviiirr,  (.  li.  p.  »«. 

*'Thii  llhe  tna)  and  judjttnent  of 
l.lentlHn]  nrrmt  lo  have  hri'ii  thi  only 
huiinrtu  tranHcled  at  Shrcwibutj':  for 
tlir  F:i>ti>vp(  3nd  ahholi,  ami  Imir  tinifht* 
«(  each  ihirc,  and  two  rcprcientaiive* 
of  l^Andnn  and  nmrlcrn  ullipt  trading 
towni.  BuniEDoned  io  meet  the  tamt  day 

in    (iBillnmcnl.    nee   »aiil    Iri    Imre    ul    at 

Acton  BurncU.  and  thence  ihe  Inn  made 
(lit  the  iiiin«  miiy  (w.iierr  .i(  ttir  ilplil* 
of  mercliaiiti  is  called  itic  ST^iruie  o( 
Aclon  llurnell.  It  wjit  pmhahly  msd* 
al  (he  requeil  of  Ihe  rrpmentntives  of 
th«  eili'Ft  and  boTotifthi  pmenl   in  that 

tarliaRimt,     aulhenlic     rojiiei     In     ihe 
inpr'a    name    being    tent    tn    %f\9n    ol 
6iatt  tradinic  (own*:    but  it  mm  only 
*  ArcriKologicAl  Jonrnjil,  v»1.  II,  p. 


in  the  lURie  ol  the  Icinir  and  his  coun- 
cil.'* Carte,  ii.  i«,  telenrina  w  Rgt. 
Wari.  11  Bdw.  I.  m.  id. 

Al  the  piLrltamenl  waa  ftummnncil  to 
meet  ai  Shrewibury.  it  iiu>/  tic  tirc- 
aumed  thai  the  Comtnona  >d)autnta  lo 
Acton  llurn«II.  The  wurd  "  nlnEiiU  " 
iniplie*  thai  aORIe  conaeni  wa*  R'ren, 
thciuKli  Ihc  enaclnicnt  cume  frvini  liie 
hins  and  councit,  Ii  it  cniiiird  In  Ihe 
iluuk  ol  the  ExchcgucT— tlcB  Ettatui  dc 
Sivptiury  ke  111  iit  apprlr  Actone  Bur- 
ticl.  Ccs  suni  Ici  EiIaliiB  (ei  at  Salop- 
lebur.  dI  iinrlemeni  prochein  «pf»  la 
(etc  Scint  Michel,  I'm  del  rcitnc  Ic  Rey 
Edward,  Fill  'e  Key  Kcnfy.  uniime. 
Kcptirt  ol  Lords'  ttimmiilre.  ji.  iqi. 
The  enaetment  by  ihe  kinjt  nnd  council 
lauiideil  on  Ihe  curnent  rj(  ilie  rilate* 
Kaa  at  Apton  Bumell.  Ami  ihe  Statute 
of  Mctehant*.  ij  Edw.  I.,  trim  to  that 
of  the  nth,  aa  made  by  the  hlno.  a  K>n 
pnTlemenl  tiue  il  tinl  i  Aelon  Bunicli, 
and  luain  ineniiont  Taranc  dit  auiui 
tail  II  Adon  Kiitncll.  Thii  acema  In  af- 
ford a  vmii-Vier  (r>r  wh3i  ie  nid  in  my 
leal,  whieh  han  Seen  enntruvrttcd  br  a 
learned  sntiiiuary.*  It  It  cvttain  that 
Ihe  Inrds  wrre  at  Slifcw^bury  in  tbrii 
judiiHa]  chaivcicr  condenmina  Llcwel- 

tln;  bill    wliethcr    they    npiicecdcd    atlcr- 

ward*  (o  .^t«n  Burnell,  and  joined  in 
the  •taiiiir  i«  not  nuilc  au  dear. 
r[Note  XXI. I 
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one  of  the  like  import  in  iis  stead.  Barnstaple,  it  must  be  ob- 
served, was  a  town  belonging  to  Lord  Audley,  and  had  actually 
returned  members  ever  since  the  twcnly-third  oi  Edward  I. 
I'pon  an  inquisitioii  directed  by  the  king  to  be  made  into  the 
truth  of  these  allegations,  it  was  fouml  thai  "  the  burges&cs 
of  tlie  said  town  were  wont  to  send  two  burgesses  to  parliament 
for  the  commonalty  of  the  borough ; ''  but  nothing  appeared 
as  to  the  pretended  charter  of  Athclstan,  or  the  liberties  which 
it  was  alleged  to  canlain.  The  burgesses,  dissatis&ed  with  this 
inquest,  prevailed  that  another  should  he  taken,  which  cer- 
tainly answered  better  their  wishes.  The  second  jury  found 
that  Barnstaple  was  a  free  borough  from  time  immemorial ; 
that  the  burgesses  had  enjoyed  under  a  charter  of  Athelstan, 
which  had  been  casually  lost,  certain  franchises  by  them  enu- 
merated, and  particularly  that  they  should  send  two  burgesses 
to  parliament ;  and  that  it  would  not  be  to  the  king's  prejudice 
if  he  should  grant  them  a  fresh  charter  in  terms  equally  ample 
with  that  of  his  predecessor  Athelstan.  But  the  following  year 
we  have  another  writ  and  another  inquest ;  the  former  reciting 
that  the  second  return  had  been  unduly  and  fraudulently  made ; 
and  the  latter  expressly  coiitradicting  the  previous  inquest  in 
many  points,  and  especially  finding  no  proof  of  Atlielstan'i 
supposed  charter.  Comparing  the  various  parts  of  this  busi- 
ness, wc  shnll  probably  be  induced  to  agree  with  Willis,  that 
it  was  but  an  attempt  of  the  inhabitants  of  Barnstaple  to  with- 
draw themselves  from  the  jurisdiction  of  their  lord.  For  the 
right  of  returning  burgesses,  though  it  is  the  main  point  of 
our  inquiries,  was  by  no  means  the  most  prominent  part  of 
their  petition,  which  rather  went  to  establish  some  civil  privi- 
leges of  devising  their  tenements  and  electing  their  own  mayor. 
The  first  and  fairest  return  finds  only  that  they  were  accus- 
tomed to  send  members  to  parliament,  which  a  usage  of  fifty 
years  (from  23  E.  I.  to  18  E.  III.)  was  fully  sufTicient  to  estab- 
lish, without  searching  into  more  remote  antiquity.' 

It  has,  however,  probably  occurred  to  the  reader  of  these 
two  cases,  St.  Albans  and  Barnstaple,  that  the  representation 
of  the  commons  in  parliament  was  not  treated  as  a  novelty, 
even  in  times  little  posterior  to  those  in  which  wc  have  been 
supposing  it  to  Ixave  originated.    In  this  consists,  T  think,  the 

I  Willii.    Notttia   ParliaiacnteriK,   vol.  ii.  pi.  ji»:  Lj^dlon'a  Hift.  of  Hen.   [I., 
ToL  ir.  p.  % 
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sole  strength  of  the  opposite  argument.  An  act  in  the  fifth 
year  of  Kicharil  11.  declares  that,  if  any  sheriff  shall  leave  out 
oi  his  returns  any  cities  or  boroughs  whtcli  be  bound  and  of 
ol<l  times  were  wont  to  come  to  tlie  parliament,  he  shall  be 
punished  as  was  accustome<l  to  be  done  in  the  like  case  in 
time  past.M  in  the  memorable  assertion  of  legislative  right 
by  the  commons  in  the  second  of  Henry  V.  (which  will  he 
(liiotcd  hereafter)  they  aifim;  that  "  the  commune  of  the  land 
is,  and  ever  has  been,  a  member  of  parliament."  f  And  the 
consenting  suffrage  of  our  older  law-books  must  be  placed  in 
the  same  scale.  The  first  gainsaycrs,  I  think,  were  Camden 
and  Sir  Henr>'  Spelman,  who,  upon  probing  the  antiquities 
of  our  constitution  somewhat  more  exactly  than  their  prede- 
cessors, declared  that  they  could  find  no  signs  of  the  com- 
mons in  parliament  till  the  forty-ninth  of  Hcnrj'  111.  X'rynne, 
some  years  afterwards,  with  much  vigor  and  learning,  main- 
tained the  same  argument,  and  Brady  completed  the  victory. 
Hut  the  current  doctrine  of  Westminster  Hall,  and  still  more 
of  the  two  chambers  of  parliament,  was  certainly  much  against 
these  antiquaries ;  and  it  passed  at  one  time  for  a  surrender 
of  popular  principles,  and  almost  a  breach  of  privilege,  to  dis- 
pute the  lineal  descent  of  the  House  of  Commons  from  the 
witenagemot.w 

The  true  ground  of  these  pretensions  to  antiquity  was  a 
very  well-founded  persuasion  that  no  other  argument  would 
be  so  conclusive  to  ordinary  minds,  or  cut  short  so  effectually 
all  encroachments  of  the  prerogative.  The  populace  of  every 
country,  but  none  so  much  as  the  English,  easily  grasp  the 
notion  of  right,  meaning  thereby  something  positive  and  defi- 


MS  Ric.  II.  Stat,  t,  c.  IT, 

t-  Rot.  P«rl.  vol.  iv.  p.  «. 

vr  i'bougli  such  an  ucument  woalil 
a«t  b0  conrlu^ivrr,  it  tnieht  anon)  tome 
gtatind  for  bcsilaUun,  i(  the  (uy-Hl  tiurichi 
of  Scotland  were  actually  rrpTCMnttiTin 
their  pulianicni  mora  (ban  tisK  a  r«n- 
hiry  bHorc  the  dat*  ostinned  \n  tin  fir« 
rcpr«>cTitalion  ol  t'nKltBli  towcia.  Ixinl 
HaitM  concKxics  from  «  paisage  in 
Foidun  "that  at  early  u  mi  burt««»«* 
Rave  suit  and  presettee  in  the  gnM 
council  of  the  kmii>  vsMkU;  thouxn  the 
coniraTT  hu  been  aliened  with,  much 
confiiLenee  by  Tarioui  aulhora."  AnnaU 
o1  Scotland.  vpI.  i.  p,  ij*  Fofdun* 
wuni*.  however,  to  far  mim  imbOrling 
■hat  thev  formed  n  member  of  tne  le|(. 
(•lalurc.  which  (lethapi  Lord  Hailei  did 
not  mean  by  the  quaint  expreition 
•■  |«»e  »uil  uad  (jTCiCDcc,"  do  nut  ap- 


pear lo  me  conclasire  to  tirove  that  the? 
were  aclually  preieni,  floc  anmi  Rex 
Scoiia;  Willclmui  mafrnum  tenuii  con- 
«l)iuni.  Vhi.  pctilo  ab  onitnuirbti*  au- 
xilio.  ("^tnifeftt  te  dJituros  decern 
mitle  matrin:  pr«(er  huraemw*  'tgni, 
<)t]i  itx  inillia  nromiietunl.    Those  who 

linotv  the  biiel  nn.l  ineutrect  «yle  nf 
clirttaictc*  will  not  lliink  it  unlikely  that 
the  offer  u1  6,000  mark*  hy  ilie  burjieMe* 
wai  not  niAde  in  iMirliamefli,  but  in  con- 
(citueficc  n(  leijamie  r«|iil«i(ion>  from 
the  cinwn,  Pinkertnn  ii  of  opinion  that 
the  fnai^lilratra  tif  rnya'  biiiKit*  mlEi't 
upon  Ihii,  anil  [irrhjipn  Dlher  occftfiont. 
hare  attended  at  the  bar  of  parliament 
with  ilicir  ofTrrt  <it  monc/.  Rut  the 
deputies  of  townt  do  not  appear  u  a 

Sirl    uf    parliament    till    ijifi.     Hiil.   of 
cvttand,  vol.  i.  pp.  jjs,  jyi. 


HAIXAU 

nitc;  while  the  maxims  of  expediency  or  theoretical  reasoning 
pa»s  slightly  over  their  minds.  Happy  indeed  tor  Kngiand  that 
it  is  sol  But  we  have  here  to  do  with  the  fact  alone.  And 
it  may  be  observed  that  several  pious  frauds  were  practised 
to  exalt  the  antiquity  of  our  consthutional  Hbenies.  These 
began,  perhaps,  very  early,  when  the  imaginary  laws  of  Edward 
the  Confessor  were  so  earnestly  demanded.  ITicy  were  carried 
further  under  Edward  I.  and  his  successor,  when  the  fable  of 
privileges  granted  by  the  Conqueror  to  the  men  of  Kent  was 
devised ;  when  Andrea,'  Horn  filled  his  Mirror  of  Justices  with 
fictitious  tales  of  Alfred;  and.  above  all,  when  the  "  Method 
of  holding  parliaments  in  the  time  of  Ethclred  '  was  fabricated, 
about  the  end  of  Richard  II. 's  reign :  an  iuiposture  which  was 
not  too  gross  to  deceive  Sir  Edward  Coke.' 

There  is  no  great  difficulty  in  answering  the  question  why 
tlic  deputies  of  boroughs  were  6nally  and  permanently  in- 
grafted upon  parliament  by  Edward  Ij^  The  government  was 
becoming  constantly  more  attentive  to  the  wealth  that  com- 
merce brought  into  the  kingdom,  and  the  towns  were  l>ecom- 
ing  more  flourishing  and  more  independent-  But  chiefly  there 
was  a  much  stronger  spirit  of  general  liberty  and  a  greater  dis- 
content at  violent  acts  of  prerogative  from  the  era  of  Magna 
Charta ;  after  which  authentic  recognition  of  free  principles 
many  acts  which  had  seemed  before  but  the  regular  exercise 
of  authority  were  looked  upon  as  infringements  of  the  subject's 
right.  Among  these  the  custom  of  setting  tallages  at  discre- 
tion would  naturally  appear  the  most  intolerable;  and  men 
were  unwilling  to  remember  that  the  burgesses  who  paid  them 
were  indebted  (or  the  rest  of  their  possessions  to  the  bounty 
of  the  crown.  In  Edward  I.'s  reign,  even  before  the  great  act 
of  Confirmation  of  the  Charters  had  rendered  arbitrary  impo- 
sitions  absolutely  unconstitutional,  they  might  perhaps  excite 
louder  mumiiirs  than  a  discreet  administration  would  risk. 
Though  the  necessities  of  the  king,  therefore,  and  his  imperious 


xINole  XXII-I 


lic»e  ccprcBui>ii«  cannot  >po«ar  too 
flroas.  Bin  it  w  venr  rcnarkaMe  that 
Iri  ibo  ptrlUratnl  oi  i9  Eilmtd  III-  iHc 
wtHi  Bpp«ar  to  hire  (umoioiied  Bone  of 
tlie  loivna.  hill  only  iKc  eouniie*.  WillU, 
Nolit.  t'ir1ijim<nl,  vol.  i  PrclACf.  [>,  ij, 
Pfynnt'ii   RegitUT,  3A  |>*rT.  p.    14+      Yrl 

t^«  ciiiittM  and  hurxcsMi  are  once,  but 
nnly  once,  nartiril  ai  pc«Mni  in  the  par- 
likBimlsry  ">1);  and  ihtn  I*,  in  g«atnl. 


>  cfuunn  in  place  of  ihdr  taoKi.  where 
tlip  diTmnt  laiiki  pfcicnt  «n  cnnmcr- 
klcd.  Rot.  Pari.  toI.  H.  p.  i^  A  mb- 
*ti1r  <■»  gnntrJi  St  thia  puuaoiml:  *a 
that,  if  ihc  ciiizcni  and,  burveaBca  were 
really  nm  lummoiieil,  il  U  by  fur  the 
mojit  vioknt  alrctclioi  powel  liuriaB  the 
reign  of  Edvrard  III.  Hut  1  know  ol 
ito  c«11aict»l  evidence  In  itliuirate  or 
dJ«pro«e  iu 
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temper  often  led  him  to  lliis  course.^  it  was  a  more  prudent 
counsel  to  try  tlie  willingness  of  his  people  before  he  forced 
their  reluctance.  And  llie  success  of  his  inuovalion  rendered' 
it  worth  repetition.  Whether  it  were  from  the  complacency 
of  the  commons  at  being  thus  admitted  among  the  peers  of 
the  realm,  or  from  a  persuasion  that  the  king  would  take  their 
money  if  they  refused  it,  or  from  inability  to  withstand  the 
plausible  reasons  of  his  ministers,  or  from  ihe  private  inlluence 
to  which  the  leaders  of  every  popular  assembly  have  been  ac- 
cessible, much  more  was  granted  in  subsidies  after  the  repre- 
sentation of  the  towns  commenced  than  had  ever  been  extoricd 
in  tallages. 

To  grant  money  was.  therefore,  the  main  object  of  their 
meeting ;  and  if  the  exigencies  of  the  administration  could  have 
been  relicTi'cd  without  subsidies,  the  citizens  and  bnrgcsscs 
might  still  have  sat  at  liome  and  obeyed  the  laws  which  a 
council  of  prelates  and  barons  enacted  for  their  governniCTit. 
But  it  is  a  difficult  question  whetlier  the  king  and  the  peers 
designed  to  make  room  for  them,  as  it  were,  in  legislation ;  and 
whether  the  power  of  the  purse  drew  after  it  immediately,  or 
only  by  degrees,  those  indispensable  rights  of  consenting  to 
laws  which  they  now  possess.  There  are  no  sufTicient  means 
of  solving  this  doubt  during  the  reign  of  Edward  I.  The  writ 
in  22  E.  I.  directs  two  knights  to  be  chosen  cum  plena  potestate 
pro  se  ct  tota  communitate  comitatus  pnedicii  ad  consulendum 
ct  consenticndum  pro  se  ct  communitate  ilia,  his  qui  comitcs. 
barones,  et  proceres  prxdicti  concorditer  ordinaverint  in  prE- 
missis.  That  of  the  next  ye^r  runs,  ad  faciendum  tunc  quod 
de  communi  consilio  ordinabitur  in  prsemissis.  The  same  words 
are  inserted  in  the  writ  of  26  E.  I.  In  that  of  28  E.  I.  the 
knights  arc  directed  to  be  sent  ctim  plena  potestate  andiendi 
et  faciendi  quae  ibidem  ordinari  conttgerint  pro  communi  com- 
mode. Several  others  of  the  same  reign  have  the  words  ad 
faciendum.  The  difficulty  ts  to  pronounce  whether  this  term 
is  to  be  interpreted  in  the  sense  of  performing  or  of  enact- 
ing; whether  the  representatives  of  the  commons  were  merely 
to  learn  from  the  lords  what  was  to  be  done,  or  to  hear  their 
part  in  advising  ufion  it.    The  earliest  writ,  thai  of  22  E.  t.. 


a  Tattigrii  wrrv  iiTipniei)  wiihoiii  ^on- 
Mn(  fi[  pntHamrnl  in  i;  E.  I.  Wvke*. 
p.  117;  and  in  ji  R.  T.  Rraily'i  lliic. 
of  E«».  vol.  ii.  In  Ihf  Initcr  Lnttane* 
1I1P  kiEiK  aliMi  gavr  luve  to  chr  U|r  and 


Kptriinnl  na1i!liiyta  id  »  ts}Ugr  on  their 
own  trninti.  Thin  w«i  iabi«<|urnt  lo 
The  r.infirmaiio  Chartsrutn.  and  unquc*- 
rti»nablr  illegal. 
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certainly  implies  the  latter;  and  I  do  not  know  that  any  of 
the  rest  are  conclusive  to  the  contrary.  In  the  reign  of  Kdward 
II.  the  words  ad  conscntiendum  alone,  or  ad  faciendum  et  con- 
scnticndum,  btfrin ;  and  from  that  of  Edward  III.  this  form 
has  been  constantly  used."  It  mast  still,  however,  be  highly 
questionable  whether  the  commons,  who  had  so  recently  taken 
their  place  in  parliament,  gave  anything  more  than  a  construc- 
tive assent  to  the  laws  enacted  during  this  reign.  They  are 
not  even  named  in  the  preamble  of  any  statute  till  tlie  last  year 
of  Edward  I.  Upon  more  than  one  occasion  the  sheriffs  were 
directed  to  return  the  same  itienilH;rs  who  had  sat  in  the  last 
parliament,  unlcs^s  prevented  by  death  or  infirmity.* 

It  has  been  a  very  prevailing  opinion  that  parliament  was  not 
divided  into  two  houses  at  the  first  admission  of  the  commons. 
If  by  this  is  only  meant  that  the  commons  did  not  occupy  a 
separate  chamber  till  some  time  in  the  reign  of  Edward  Hi.. 
the  proposition,  true  or  false,  will  be  of  little  importance.  They 
may  have  sat  at  the  bottom  of  Westminster  Hall,  while  the 
lords  occupied  the  upper  end.  But  that  tlicy  were  ever  in- 
termingled in  voting  appears  inconsistent  with  likelihood  antT 
authority.  The  usual  object  of  calling  a  parlianient  was  to 
impose  taxes ;  and  these  for  many  years  after  the  introduction 
of  the  commons  were  laid  in  different  proportions  upon  the 
three  estates  of  the  realm.  Thus  in  the  2^  E-  1.  the  earls, 
barons,  and  knights  gave  the  king  an  eleventh,  the  clergy  a 
tenth :  while  he  obtained  a  seventh  from  the  citizens  and 
burgesses;  in  the  twenty -fourth  of  the  same  king  the  two 
former  of  these  orders  gave  a  twelfth,  the  last  an  eighth;  in 
the  thirty-third  year  a  thirtieth  was  the  grant  of  the  barons 
and  knights  and  of  the  clergy,  a  twentieth  of  the  cities  and 
towns:  in  the  first  of  Edward  II.  the  counties  paid  a  twen- 
lielh,  the  towns  a  fifteenth:  in  the  sixth  of  Edward  III.  the 
rates  were  a  fifteenth  and  a  tenth.*  These  distinct  grama 
imply  distinct  grantors ;  for  it  is  not  to  be  imagined  that  the 
commons  intermeddled  in  those  affecting  the  lords,  or  the 
lords  in  those  of  the  commons.  In  fact,  however,  there  Is 
abundant  proof  of  their  separate  existence  long  before  the- 

tini:«  lUliitr^  cniili)  noC  be  puied  in 
lueh  kttcenblk*.    Id  p.  9'- 

dii  K  )..  in  Prvune'i  flili  B«ei«(M. 
p.  )i:  0  E,  II,  C»  KTtai  raimcit).  p.  ^ 

i  Oni<\y*  Uii.1.  Ill  RnRtand.  rnl.  ii.  | 

mi^rliBinentsry  HUtory,  vol.  i.  p. 
t.  PuL  I.  iL  j>.  fi& 


o  Prynnc'i  lA  BcgSntcr.  It  m«jr  be 
Tcmirlccd  thai  irritt  of  •iimiTi'an*  to  ffrett 
counciU  ncvrr  ran  lA  fad«n(lum.  bill  ad 
incUndiini,  con^uktiijum  M  eans«mien- 
dum^  flora  which  lome  wouW  inler  that 
ficirndun   had  ihe  *enM  ol  catctlnn: 
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seventeenth  of  Edward  III,,  which  is  the  epoch  assigned  by 
Carte.rf  or  even  the  sixth  of  that  king,  which  has  been  chosen 
by  some  other  writers.  Thus  tlic  commons  sat  at  Acton  Bur- 
nell  in  the  eleventh  o(  Edward  L,  while  the  upper  house  was 
at  Shrewsbury.  In  the  eighth  of  Edward  II.  "  the  commons 
of  England  complain  to  the  king  and  his  council.  &c."  t  These 
must  surely  have  been  the  commons  assembled  in  parhament, 
for  who  else  conid  thus  have  entitled  themselves?  In  the 
nineteenth  of  the  same  king  we  find  several  petitions,  evidently 
proceeding  from  the  body  of  the  commons  in  parliament,  and 
complaining  of  public  grievances/  The  roll  of  i  E.  III.,  though 
mutilated,  is  conclusive  to  show  that  separate  petitions  were 
then  presented  by  the  commons,  according  to  the  regular  usage 
of  subsequent  times.*  And  indeed  the  preamble  of  i  E.  III., 
Stat.  2.  is  apparently  capable  of  no  other  inference. 

As  the  knights  of  shires  correspond  to  the  lower  nobility 
of  other  feudal  countries,  wc  have  less  cause  to  be  surprised 
that  they  belonged  originally  to  the  same  branch  of  parliament 
as  the  barons,  than  at  their  subsequent  intermixture  with  men 
so  inferior  in  station  as  the  citizens  and  burgesses.  It  is  by 
no  means  easy  to  define  the  point  of  time  when  this  distribution 
was  settled ;  but  I  think  it  may  be  inferred  from  the  rolls  of 
parliament  that  the  houses  were  divided  as  they  arc  at  present 
in  the  eighth,  ninth,  and  nineteenth  years  of  Edward  II.A  This 
appears,  however,  beyond  doubt  in  the  first  of  Edward  Ill.i 
Vet  in  the  sixth  of  the  same  prince,  though  the  knights  and 
burges.<;cs  are  expressly  mentioned  to  have  consulled  together, 
the  furmer  taxed  themselves  in  a  smaller  rate  of  subsidy  than 
the  latter.y 

The  proper  business  of  the  House  of  Commons  was  to  peti- 
tion for  redress  of  grievances,  as  much  as  to  provide  for  the  ne- 
cessities of  the  crown.  In  the  prudent  fiction  of  English  law  no 
wrong  is  supposed  to  proceed  from  the  source  of  right.  The 
throne  is  fixed  upon  a  pinnacle,  from  which  perpetual  beams 
of  truth  and  justice  irradiate,  though  corruption  and  partiality 
may  occupy  the  middle  region  and  cast  their  chill  shade  upon 
all  below.  In  his  high  court  of  parliament  a  king  of  England 
was  to  learn  where  injustice  had  been  unpunished  and  where 


rfCart*.  Tol,  ii.  p.  4jrt  PafllaniMitsry 

lli".li)f-y.  vol.   i.    p.  J!J4. 
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right  had  been  delayed.  The  coninion  courts  of  law,  if  they 
were  sufficiently  honest,  were  not  sufficiently  strong,  to  redress 
the  subject's  injuries  where  the  oflScers  of  the  crown  or  the 
nobles  interfered.  To  parliament  he  looked  as  the  great  reme- 
dial court  for  relief  of  private  as  well  as  public  grievances.  For 
this  cause  it  was  ordained  in  the  fifth  of  Edward  II.  that  the 
king  should  hold  a  parliament  once,  or,  if  necessary,  twice 
cvcr>'  year;  "that  the  pleas  which  have  been  thus  delayed, 
and  those  where  the  justices  have  differed,  may  be  brought 
to  a  close." ^  And  a  short  act  of  4  Edward  III.,  which  was 
not  very  strictly  regarded,  provides  tJtat  a  parliament  shall 
be  held  "  every  year,  or  oftcner,  i!  need  be."  I  By  what  per- 
sons, and  under  wliat  limitations,  this  jurisdiction  in  parlia- 
ment was  exercised  will  come  under  our  future  consideration. 
The  efficacy  of  a  king's  personal  character  in  so  imperfect 
a  stale  of  government  was  never  more  strongly  exemplified 
than  in  the  first  two  Edwards.  The  father,  a  little  before  his 
death,  had  humbled  his  boldest  opponents  among  the  nobility ; 
and  as  for  the  commons,  so  far  from  claiming  a  right  of  remon- 
strating, we  have  seen  cause  to  doubt  whether  they  were  ac- 
counted cflFectual  members  of  the  legislature  for  any  purpose 
but  taxation.  But  in  the  very  second  year  of  the  son's  reign 
they  granted  the  twenly-fifth  penny  of  their  goods.  '*  upon  this 
condition,  that  the  king  should  take  advice  and  grant  redress 
upon  certain  articles  wherein  they  are  aggrieved."  These  were 
answered  at  the  ensuing  parliament,  and  arc  entered  with  the 
king's  respective  promises  of  redress  upon  (he  roll.  It  will 
be  worth  while  to  extract  part  of  this  record,  that  we  may 


k  R..1.  I'art,  vul-  i.  p.  j«S- 

J4  R.  in.  e,  14.  Atinual  icMion*  of 
p&rlUuKnl  trvm  ftilly  to  wlUfy  tha 
irorda,  and  *ti)l  more  Ihe  ipiht.  o(  this 
!K-t,  and  o(  j6  E,  tit.  c.  iii;  wliii:)i,  how- 
ever, arc  rcpculcri  hy  imnlicailnn  from 
i)ir  pruviiions  uf  6  Will.  til.  c.  j.  But 
il  wii«  vrry  rare  under  the  PlBntatieiiet 
ilfi'dy  to^  >  pMlUmcnt  lo  conlinus 
more  Iniui  •  y<*r. 

ll  lia«  Ixm  obiierTei)  that  thii  pravl. 
tion  "  had  probably  Id  view  Ihe  adnin- 
Ulralion  of  iualicc  by  ttir  kinft**  cinirt 
)n  parliament."  Report  of  t..  C.  p.  301. 
And  in  anolhrr  [ilac*: — "It  i"  clear 
that  the  wnrd  partlamctit  in  the  ttigt^tA 

EilwiT'l  T    wj*  n«t  ii»ed  only  l»  ilp*crib« 

•  le«ttlaiivr  aatemhiy,  but  wai  the  com- 
mon apb«tlali«n  «f  the  ordinary  a*arm- 
biy  ol  ihe  kinii'*  srcal  eourl  (it  council: 
and  thai  the  leiKsla'tivr  aiacnibly  of  the 
realin.  coinnaK-d  Brficrally,  in  and  after 
thr  Ji.l  '■'  F>1w!1il1   I,,  <il  liirdi  tfiirtHial 

•nd  icmporal.  £,nd  leprcsentatirea  of  tbc 


camtTKiiii,  K*i  tiiually  coRvenrd  lo  meet 
Ibe  IcIuk'i  council  in  one  of  theae  par~ 
liaraenli."    p.  t;i. 

Ccnalnly  the  commons  couM  nM  de 
lire  In  have  an  annual  parlUmral  in 
order  to  make  new  natutes,  much  Icm 
to  grant  luboidiri.  It  wu,  htiwtim.  im- 
ponani  to  preicnl  their  petition*,  and  to 
(et  fonli  (lieJT  grlrvancea  til  th1«  ItiKtl 
conn.  We  may  taiily  reconcile  tnc 
andrty  no  otlEn  riprrued  by  thr  co«B- 
nofi)  to  have  frequrni  teaaioiu  of  parlia- 
ment, wilh  the  individual  rclueianc*  of 
nemberi  lo  attend.  A  (ew  aeiire  men 
prcicurrd  ilime  peiiilnn*.  which  tSe  ma- 
jority could  not  with  decency  oppoae, 
nine*  (he  ptiljtic  benrnii  wai  (tenciatly 
admitted.  But  when  Ihe  wnt*  caiMe 
down,  every  prneit  wa«  sommaritty 
made  uie  nf  10  avfiid  a  traubleMme  and 
lll>remcineni(nl  journey  m  Weaim inner. 
For  the  subjeci  of  annuaT  nirliamcnta 
are  a  vnltiable  inicle  by  Allen  io  the 
iSlh  volume  of  the  EdinliuT(h  Rerlem, 
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see  what  were  the  complaints  of  the  commons  of  England, 

and  tlieir  notions  of  right,  in  1309.  1  have  chosen  on  this 
as  on  other  occasions  to  translate  very  liierally,  at  the  ex- 
pense of  some  stiffness,  and  perhaps  obscurity,  in  language. 

"  The  good  people  ol  the  kingdom  who  are  come  hither  to 
parhament  pray  our  lord  the  king  that  he  will,  if  it  please 
him,  have  regard  to  his  poor  subjects,  who  are  much  aggrieved 
by  reason  that  they  are  not  governed  as  they  shouUl  \k,  espe- 
cially as  to  the  articles  of  the  Great  Charter ;  and  for  this,  if  it 
please  him,  they  pray  remedy.  Besides  which,  ihcy  pray  their 
lord  tlie  king  to  hear  wliat  has  long  aggrieved  his  people,  and 
still  does  so  from  day  to  day,  on  the  part  of  those  who  call 
themselves  his  oflScers,  and  to  amend  it,  i(  he  pleases."  The 
articles,  eleven  in  number,  arc  to  the  foUowing  purport : — 
I.  That  the  king's  purveyors  seize  great  quantities  of  victuals 
without  payment ;  2.  That  new  customs  are  set  on  wine,  cloth, 
and  other  imports ;  3.  That  the  current  coin  is  not  so  good 
as  formerly ;  »<  4,  5.  That  the  steward  and  marshal  enlarge 
their  jurisdiction  beyond  measure,  to  the  oppression  of  the 
people;  6.  That  the  commons  find  none  to  receive  petitions 
addressed  to  the  council ;  7.  That  the  collectors  of  (he  king's 
dues  (pernours  dcs  pnscs)  in  towns  and  at  fairs  take  more  than 
is  lawful;  8.  That  men  are  delayed  in  their  civil  suits  by  writs 
of  protection ;  9.  That  felons  escape  punishment  by  procuring 
charters  of  pardon;  ro.  That  the  constables  of  the  king's 
castles  take  cognizance  of  common  pleas;  11.  That  the  king's 
cscheators  oust  men  of  lands  held  by  good  title,  under  pretence 
of  an  inquest  o(  office.n 

These  articles  display  in  a  short  compass  the  nature  of  those 
grievances  which  existed  under  almost  all  the  princes  of  the 
Planlagcnet  dynasty,  and  are  spread  over  the  rolls  of  parlia- 
ment for  more  than  a  century  after  this  time.  Edward  gave 
the  amplest  assurances  of  putting  an  end  to  them  all,  except 
in  one  instance,  the  augmented  customs  on  imports,  to  which 
he  answered,  rather  evasively,  that  lie  would  take  them  off  till 
he  should  perceive  whether  himself  and  his  people  derived 
advantage  from  so  doing,  and  act  thereupon  as  he  should  be 
advised.    Accordingly,  tlie  next  year,  lie  issued  writs  to  collect 


Ml  ThI*  anlclt  i«  lo  «Kpr»s»*iI  a*  lo 
m»k«jl  niipfar  lliat  the  KiicMnfc  wnl 
Xhr  hiBh  prirr  ol  romtnnaitid.  F-iiI  nn 
Ibis  "raa  ihe  natural  fflecl  ot  a  dfc!ra<1ed 
currency,  and  ihe  whol*  l«noi  ol  iheM 
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■  PryiLDc'f  ai  Reciitcr,  p.  it. 
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these  new  customs  again.  Rut  the  Lords  Ordainers  super*' 
seded  che  writs,  having  entirely  abrogated  all  illegal  imposi- 
tion!».«  It  does  not  appear,  however,  that,  regard  had  to  Uie 
limes,  there  was  anything  very  tyrannical  in  Edward's  govern- 
ment. He  set  tallages  sometimes,  like  his  father,  on  Ins  de- 
mesne towns,  without  assent  of  parliament.^  In  the  nineteentli 
year  of  his  reign  the  commons  show  that,  "  whereas  we  and 
our  ancestors  have  given  many  tallages  to  the  king's  ancestors 
to  obtain  the  cliarter  of  the  forest,  which  charter  wc  liave  had 
confimied  by  the  present  king,  paying  him  largely  on  our  part ; 
yet  the  king's  officers  of  the  forest  seize  on  lands,  and  destroy 
ditches,  and  oppress  the  people,  for  which  they  pray  remedy, 
for  the  sake  of  God  and  his  father's  soul."  They  complain 
at  the  same  time  of  arbitrary  imprisonment,  against  the  law  of 
the  Iand.«  To  both  these  petitions  the  king  returned  a  promise 
of  redress;  and  they  complete  the  catalogue  of  customary 
grie%*ancc5  in  this  period  of  our  constitution. 

During  the  reign  of  Edward  11.  the  rolls  of  parliament  are 
imperfect,  and  we  have  not  much  assistance  from  other  sources. 
The  assent  of  the  commons,  which  frequently  is  not  specified 
in  the  statutes  of  this  age,''  appears  in  a  remarkable  and  revo- 
lutionary proceeding,  the  appointment  of  the  Lords  Ordainers 
in  1212.S  In  tliis  case  it  indicates  that  the  aristocratic  party 
then  combined  against  the  crown  were  desirous  of  conciliating 
popularity.  A  historian  relates  that  some  of  the  commons 
were  consulted  upon  the  ordinances  to  be  made  for  the  refor- 
mation of  government.' 

During  the  long  and  prosperous  reign  of  Kdward  III.  the 
efTorts  of  parliament  in  behalf  of  their  country  were  rewarded 
with  success  in  establishing  upon  a  finn  footing  three  essential 
principles  of  our  government — the  illegality  of  raising  money 


D  I'lT'ciiic'a  ft)  Rrpslcr,  p.  73. 
t  U^dox,    I'inna    BuisI,     P-     A:  Rot 
PmL  vol.  L  p.  M9. 

4  Ibid.  p.  4J9. 

r  Ii  i*.  boa-CTcr.  diatiiicllir  •pcci&cd  in 
«ii.  r  Edw-  1'  kixl  it  I'  Edv.  II..  and 
cquivalefil  wotda  art  found  in  other  sl>l' 
utr>.  ThcuKh  often  wsntlnc  the  tnti- 
niony  to  the  cotiititiilidn  of  pArliunent 
Is  luRcxcnt  sntl  cooclutira. 

3  Kol.  l'»rl.  ToL  i.  p.  1^1. 

I  \\ aJtiathhm.  p,  ot.  The  Lord*' 
cpinintltcc  **  hive  lound  no  pTidctice  of 
«n]r  writ  liiiu«4  lor  tt^^tton  ol  knifhtf, 
ciliicri!!.  atxl  biiremci  to  allend  the 
(nmc  meciiriKt:  from  the  HtbBcqneni 
document  it  Mcmi  pcobable  itut  aoae 


were  iMiicd.  and  that  llie  pMtta merit 
vhtch  nucmbted  ii  Wcitmliutcr  e«n- 
•itted  only  ol  pTrlate*.  earl*,  and  hor- 
onfc"  p.  jj»  We  bay*  no  record  of 
this  |>ai3iatncnt :  but  in  thai  of  s  Edar. 
II.  11  in  rcciieti -Came  le  teiiitine  jour 
lie  Mftrt  l*an  ilc  notre  rrgnr  licrev.  A 
I'honeur  de  Dieu  et  poor  Ic  liien  dc 
tKitaa    el    de    noslre    Toiautne.    ctiMlnna 

(:ranij  de  noire  ftanehe  volootj.  par  cto* 
pttret  Duvciles  aui  preUt*.  cuuntei.  cl 
baronr,  ri  eemnHiiut  df  dn  rnaum*, 
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XXII  I.] 


3. 


THE   MIDDLE  AGES 


S03 


without  consent;  the  necessity  that  ihc  two  houses  should 
concur  for  any  aherations  in  the  law;  and,  lastly,  the  right 
of  the  commons  to  inquire  into  public  abuses,  and  to  impeach 
public  counsellors.  By  exhibiting  proofs  of  each  of  these  from 
parliamentary  records  I  shall  be  able  to  substanliatc  the  pro- 
gressive improvement  of  our  free  constitution,  which  was  prin- 
cipally consolidated  during  the  reigns  of  Edward  III.  and  his 
next  two  successors.  Brady,  indeed,  Carte,  and  the  authors 
of  the  Farliamenlary  History,  have  trod  already  over  this 
ground;  but  none  of  the  tlirec  can  be  considered  as  familiar 
to  the  generahty  of  readers,  and  1  may  at  least  take  credit  for 
a  siiicercr  love  of  liberty  than  any  of  their  writings  display. 

In  the  sixth  year  of  Edward  III.  a  parUairtcnt  was  called 
to  provide  for  the  emergency  of  an  Irish  rebellion,  wherein, 
"  because  the  king  could  not  send  trtwps  and  money  to  Ireland 
without  the  aid  of  his  people,  the  prelates,  earls,  barons,  and 
otiier  great  men,  and  the  knights  of  shires,  and  all  tlie  com- 
mons, of  their  free  will,  for  the  said  purpose,  and  also  in  order 
that  the  king  might  live  of  his  own,  and  not  vex  his  people  by 
excessive  prizes,  nor  in  other  manner,  grant  to  him  the  (iftcenih 
penny,  to  levy  of  the  commons,"  and  the  tenth  from  the  cities, 
towns,  and  royal  demesnes.  And  the  king,  at  the  request  of 
the  same,  in  ease  of  his  people,  grants  that  the  commissions 
lately  made  to  certain  persons  assigned  to  set  tallages  on  cities, 
towns,  and  demesnes  throughout  England  shall  be  immediately 
repealed  ;  and  that  in  time  to  come  he  will  not  set  much  tallage, 
except  as  it  has  been  done  in  the  time  of  his  ancestors,  and 
as  he  may  reasonably  do/'f 

These  concluding  words  are  of  dangerous  implication ;  and 


M  "  Ln  commonalif*  "  iHin*  in  thi» 
place  lu  lucan  the  tenants  of  land,  or 
cvnintMit  o(  tlic  couniie*.  in  conltadii- 
linciioD  t'J  citiicns  bdiI  burcctac*. 

V  B&l.  P«rl.  vol.  ii.  p.  66.  The  Lord*' 
cnmintitce  ubmvr  on  Ihts  pBSMge  in. 
the  lull  of  pnrliiinKral,  Ihai  "  ih«  liluR'* 
rtR^t  to  tallBitc  liii  cities,  boT<iutht.  and 
d«me»nct  teems  not  to  have  bc«n  (|ii«t- 
tioncd  tj  tbe  partliincitt.  Ihcuih  The 
;tino  the  tnlloii'  were 
305.     But  how  can  wr 


coniinlssbnii  ttt  settinK  the  tnlloii'  vera 
heilrv*  that  afier'tfie  trprescntativcs  of 


objected  lo," 


theie  cities  and  borough*  had  sal,  at 
itait  ai  timr>.  (of  iwu  reiri)*,  Rnd  after 
th«  riplicti  renunciation  ol  all  ri|thl  of 
TallBve  by  Kilwird  I.  (for  il  wn»  never 
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appcara  on  ibe  roll. 


304 


SALLAU 


certainly  it  was  not  the  intention  uf  Edward,  inferior  to  none 
of  liis  predecessors  in  the  love  of  power,  to  divest  himself  of 
that  eminent  prerogative,  which,  however  illegally  since  the 
Confirmatiu  Chartanmi,  had  been  exercised  hy  them  all.  But 
the  parliament  took  no  notice  of  this  reservation,  and  continued 
with  unshaken  perseverance  to  insist  on  tliis  incontestable  and 
fundamental  right,  which  he  was  prone  enough  to  violate. 

Ill  the  thtrtccnth  year  of  this  reign  the  lords  gave  their  an- 
swer to  commissioners  sent  to  open  the  parliament,  and  to 
treat  with  them  on  the  king's  part,  in  a  sealed  roll.  This 
contained  a  grant  of  the  tenth  sheaf,  fleece,  and  lamb.  But 
before  they  gave  it  they  took  care  to  have  letters  patent 
showed  them,  by  which  the  commissioners  had  power  "  to 
grant  some  graces  to  the  great  and  small  of  the  kingdom." 
"  And  the  said  lords,"  the  roll  proceed.s  to  say,  "  will  that  tlie 
imposition  (maleloste)  which  now  again  has  been  levied  upon 
wool  be  entirely  abolished,  that  the  old  customary  duty  lie 
kept,  and  that  they  may  have  it  by  charter,  and  by  enrollment 
in  parliament,  that  such  custom  be  never  more  levied,  and 
that  this  grant  now  made  to  the  king,  or  any  other  made  in 
time  past,  shall  not  turn  hereafter  to  their  charge,  nor  be 
drawn  into  precedent."  The  commons,  who  gave  their  an- 
swer in  a  separate  roll,  declared  that  they  could  grant  no 
subsidy  without  consulting  their  constituents;  and  therefore 
begged  that  another  parliament  might  l>e  summoned,  and  in 
the  meantime  they  would  endeavor,  by  using  persuasion  with 
llie  ]>copte  of  their  respective  counties,  to  procure  ihe  grant  of 
a  reasonable  aid  in  the  next  parliamcnt.w  They  demanded  also 
tliat  the  imposilion  on  wool  and  lead  should  be  taken  as  it 
used  to  be  in  former  times,  "  inasmuch  as  it  is  enhanced  with- 
out assent  of  the  commons,  or  of  the  lords,  as  wc  understand ; 
and  if  it  be  nthcr%vise  demanded,  that  any  one  of  the  commons 
may  rehise  it  (le  puissc  areslcr),  without  being  troubled  on  that 
account  (saunz  estre  clialange)."  ' 

Wool,  however,  the  staple  export  of  that  age,  was  too  easy 
and  tempting  a  prey  to  be  relinquished  by  a  prince  engaged 
in  an  impoverishing  war.  Seven  years  afterwards,  in  20  EL 
HI.,  we  find  the  commons  praying  that  the  great  subsidy  of 
forty  shillings  upon  the  sack  of  wool  be  taken  off;  and  the  old 
custom  paid  as  heretofore  was  assented  to  and  granted.    The 

n  Rol.  P»l.  rcit.  ii.  p.  104-  -*  1^- 


THE  MIDDLE  AGES 


3«5 


government  spoke  this  time  in  a  more  authoritative  tone.  "  As 
to  this  point,"  the  answer  runs,  "  the  prelates  aiid  others,  seeing 
in  what  need  the  king  stood  of  an  aid  before  his  passage  beyond 
sea.  to  recover  his  rights  and  defend  his  kingdom  of  lingland, 
consented,  with  the  concurrence  of  the  niercliants,  that  he 
should  liavc  in  aid  of  his  said  war,  and  in  defence  of  his  said 
kingdom,  forty  shillings  of  subsidy  for  each  sack  of  wool  that 
slioiild  be  exported  beyond  sea  for  two  years  to  come.  And 
upon  this  grant  divers  merchants  have  made  many  advances 
to  our  lord  the  king  in  aid  of  his  war;  for  which  cause  this 
subsidy  camiot  be  repealed  without  assent  of  tlie  king  and  his 
lords."  y 

It  is  probable  that  Edward's  counsellors  wished  to  establish 
a  distinction,  long  afterwards  revived  by  those  of  James  I., 
between  customs  levied  on  merchamlise  at  the  ports  and  in- 
ternal taxes.  The  statute  entitled  Confimiatio  Chartarum  had 
manifestly  taken  away  the  prerogative  of  imposing  the  latter, 
which,  indeed,  had  never  extended  beyond  the  tenants  of  the 
royal  demesne.  But  its  langiiage  was  not  quite  so  explicit  a* 
to  the  former,  although  no  rca.sonable  doubt  could  be  enter* 
taincd  that  the  intention  of  the  legislature  was  to  abrogate 
every  species  of  iniposiiion  unauthorized  by  parliament.  The 
thirtieth  section  of  Magna  Charta  had  provided  that  foreign 
merchants  should  be  free  from  all  tributes,  except  the  ancient 
customs;  and  it  was  strange  to  suppose  that  natives  were  ex- 
cluded from  the  benefit  of  that  enactment.  Yet.  owing  to  the 
ambiguous  and  elliptical  style  so  frequent  in  our  older  laws, 
this  was  open  to  dispute,  and  could,  perhaps,  only  be  explained 
by  usage.  Edward  I.,  in  despite  of  both  these  statutes,  had 
set  a  duly  of  three  pence  in  the  pound  upon  goods  imported  by 
merchant  strangers.  This  imposition  was  noticed  as  a  griev- 
ance in  the  third  year  of  his  successor,  and  repealed  by  the 
Lords  Ordaincrs.  It  was  revived,  however,  by  Edward  III., 
and  continued  to  be  levied  ever  afterwards.* 

Edward  was  led  by  the  necessities  of  his  unjust  and  ex- 
pensive war  into  another  arbitrary  encroachment,  of  which  we 
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find  as  many  complaints  as  of  his  pecuniary  extortions.  The 
commons  pray,  in  the  same  parliament  of  20  £.  111.,  that 
commissions  should  not  issue  for  the  future  out  of  chancery 
to  charge  the  people  with  providing  men-at-arms,  hobelers 
(or  light  cavalry),  archers,  victuals,  or  in  any  other  manner, 
without  consent  of  parliament.  It  is  repUed  to  this  petition, 
that  "  it  is  notorious  how  in  many  parliaments  the  lords  and 
commons  had  promised  to  aid  the  king  in  his  quarrel  with 
their  bodies  and  goods  as  far  as  was  in  their  power;  where- 
fore the  said  lords,  seeing  the  ncccssitj-  in  which  the  king 
stood  of  hanng  aid  of  men-at-arms,  hobelers,  and  archers* 
before  his  passage  to  recover  his  rights  beyond  sea,  and  to 
defend  his  realm  of  England,  ordained  that  such  as  had  five 
pounds  a  year,  or  more,  in  land  on  this  side  of  Trent  should 
fumi-sh  men-at-arms,  hobelers,  and  archers,  according  to  the 
proportion  of  the  land  they  held,  to  attend  the  king  at  his 
cost ;  and  some  who  would  neither  go  themselves  nor  find 
others  in  their  stead  were  willing  to  give  the  king  wherewithal 
he  might  provide  himself  with  some  in  their  place.  ;\nd  thus 
the  thing  has  been  done,  and  no  otherwise.  And  the  king  wills 
that  henceforth  what  has  been  thus  done  in  this  necessity  be 
not  drawn  into  consequence  or  example."  o 

The  commons  were  not  abashed  by  these  arbitrarj-  preten- 
sions ;  they  knew  tliat  by  incessant  remonstrances  they  should 
gain  at  least  one  essential  point,  that  of  preventing  the  crown 
from  claiming  these  usurpations  as  uncontested  prerogatives. 
The  roll  of  parliament  in  the  next  two  years,  the  21st  and  22d 
of  Edw.  III.,  is  full  of  the  same  complaints  on  one  side,  and 
the  same  allegations  of  necessity  on  the  other.  In  the  latter 
year  the  commons  grant  a  subsidy,  on  condition  that  no  illegal 
levying  of  money  should  take  place,  with  several  other  reme- 
dial provisions  :  "  and  that  these  conditions  should  Iw  entered 
on  the  roll  of  parliament,  as  a  matter  of  record,  by  which  they 
may  have  remedy,  if  anything  should  be  attempted  to  the  con- 
trary in  time  to  come."fr  From  this  year  the  complaints  of 
extortion  became  rather  less  frequent;  and  soon  afterwards 
a  statute  was  passed.  "  Tliai  no  man  shall  Ik-  constrained  to 
find  men-at-arms,  hobelers,  nor  archers,  other  than  those  wluch 
hold  by  such  strv^  f  common  assent  and  grant 
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reigti,  when  the  boundaries  of  prerogative  and  the  righU  oE  par- 
liament were  better  ascertained,  the  king  lays  a  sort  of  claim 
to  impose  charges  upon  his  subjects  in  cases  of  great  necessity, 
and  for  the  defence  of  his  kingdom.^  But  this  more  humble 
language  indicates  a  change  in  the  spirit  of  government,  which, 
after  long  fretting  impatiently  at  the  curb,  began  at  length  to 
acknowledge  the  controUing  hand  of  law. 

These  are  the  cliief  instances  of  a  struggle  between  the  crown 
and  commons  as  to  arbitrary  taxation ;  but  there  are  two  re- 
markable proceedings  in  the  45th  and  46th  of  Edward,  which, 
though  they  would  not  have  been  endured  in  later  times,  arc 
rather  anomalies  arising  out  of  the  unsettled  state  of  the  con- 
stitution and  the  recency  of  parliamentary  rights  tlian  mere 
encroachments  of  the  prerogative.  In  the  former  year  parlia- 
ment had  granted  a  subsidy  of  fifty  thousand  pounds,  to  be 
collected  by  an  assessment  of  twenty-two  shillings  and  three- 
pence upon  every  parish,  on  a  presumption  that  the  parishes 
in  England  amounted  to  forty-five  thousand,  whereas  they  were 
hardly  a  fifth  of  that  number.  This  amazing  mistake  was  not 
discovered  till  the  parliament  had  been  dissolved.  Upon  its 
detection  the  king  summoned  a  great  council,  consisting  of  one 
knight,  citizen,  and  burgess,  named  by  himself  out  of  two  that 
had  been  returned  to  the  last  parliament.'  To  this  assembly 
the  chancellor  set  forth  the  deficiency  of  the  last  subsidy,  and 
proved  by  the  certificates  of  all  the  bishops  in  England  how 
strangely  the  parliament  had  miscalculated  the  number  of  par- 
ishes; whereupon  they  increased  the  parochial  assessment,  by 
their  own  authority,  to  one  hundred  and  sixteen  shillings.^  It 
is  obvious  that  the  main  intention  of  parliament  was  carried 
into  effect  by  this  irregularity,  which  seems  to  have  been  the 
subject  of  no  complaint.  In  the  next  parliament  a  still  more 
objectionable  measure  was  resorted  to ;  after  the  petitions  ot 
the  commons  had  been  answered,  and  the  knights  dismissed, 
the  citizens  and  burgesses  were  convened  before  the  Prince  of 
Wales  and  the  lords  in  a  room  near  the  white  chamber,  anti 
solicited  to  renew  their  subsidy  of  forty  shillings  upon  the  tun 
of  wine,  and  sixpence  in  the  pound  upon  other  imports,  for 
safe  convoy  of  shipping,  during  one  year  more,  to  which  they 
assented,  "  and  so  departed."  ff 
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Tbe  second  constitutiona]  principle  established  in  the  relgr 
of  Edward  III.  was  that  the  king  and  two  houses  of  parlianieut 
in  conjunction,  possessed  exclusively  the  right  of  legislation 
Laws  were  now  declared  to  be  made  by  the  king  at  the  requeafl 
ol  the  commons,  and  by  the  assent  oi  the  lords  and  prelaiei 
Such  at  least  was  the  general  form,  though  tor  many  subse- 
quent ages  tliere  was  no  invariable  regularity  in  this  respect 
The  commons,  who  till  this  reign  were  rarely  mentioned,  wert 
now  as  rarely  omitted  in  the  enacting  clause.  In  fact,  ic  U 
evident  from  the  rolls  of  parliament  tliat  statutes  were  abno&i 
always  founded  upon  their  petition.^  These  petitions,  witti 
the  respective  answers  made  to  tliem  in  the  king's  name,  wert 
drawn  up  after  the  end  of  the  session  in  the  form  of  laws,  and 
entered  upon  the  statute-roll.  But  here  it  must  be  remarked 
that  the  petitions  were  often  extremely  qualified  and  altered 
by  the  answer,  insomuch  that  many  statutes  of  this  and  some 
later  reigns  by  no  means  express  the  true  sense  of  the  com' 
mons.  Sometimes  Ihcy  contented  themselves  with  showing 
their  grievance,  and  praying  remedy  from  the  Idng  and  hii 
coimcil.  Of  this  one  eminent  instance  is  the  great  statute  d 
treasons.  In  the  petition  whereon  this  act  is  founded  it  U 
merely  prayed  that,  "  whereas  the  king's  justices  in  diffcrcnl 
counties  adjudge  persons  indicted  before  Uiem  to  be  traitors 
for  sundry  matters  not  known  by  the  commons  to  be  treason, 
it  would  please  the  king  by  his  council,  and  by  the  great  and 
«'ise  men  of  the  land,  to  declare  wliat  arc  treasons  in  this  prcaenl 
parliament."  The  answer  to  this  petition  contains  the  existing 
statute,  as  a  declaration  on  the  king's  part.i  But  there  is  nG 
appearance  that  It  received  the  direct  assent  of  the  lower  house. 
In  the  next  reigns  we  shall  find  more  remarkable  instances  ol 
assuming  a  consent  which  was  never  positively  given. 

The  statute  of  treasons,  however,  was  supposed  lo  be  de- 
claratory of  the  ancient  law :    in  permanent  and  material  in- 
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novations  a  more  direct  concurrence  of  all  the  estates  was 
probably  rct|uired.  A  new  statute,  to  be  perpetually  incor- 
porated with  the  law  of  Ettgland,  was  regarded  as  no  light 
matter.  It  vtzs  a  very  conuiion  answer  to  a  petition  of  (he 
commons,  in  the  early  part  of  this  reign,  that  il  could  not  be 
granted  without  making  a  new  law.  After  the  parliament  of 
14  E.  HI.  a  certain  number  of  prelates,  barons,  and  counsellors, 
with  twelve  knights  and  six  burgesses,  were  appointed  to  sit 
from  day  to  day  in  order  to  turn  such  petitions  and  answers  as 
were  ht  la  be  perpetual  into  a  statute ;  but  for  sucli  as  were  ol 
a  temporary  nature  tbc  king  issued  his  letters  patentJ  This 
reluctance  to  innovate  without  necessity,  and  to  swell  the  num- 
ber of  laws  which  all  were  bound  to  know  and  obey  with  an 
acciinuilation  of  transitory  enactments,  led  apparently  to  the 
distinction  between  statutes  and  ordinances.  The  latter  are 
indeed  defined  by  some  lawyers  to  be  regulations  proceeding 
from  the  king  and  lords  without  concurrence  of  the  commoiu. 
But  if  this  be  applicable  to  some  ordinances,  it  is  certain  that 
the  word,  even  when  opposed  to  statute,  with  which  it  is  often 
synonymous,  sometimes  denotes  an  act  of  the  whole  legisla- 
ture. In  the  37th  of  Edward  III.,  when  divers  sumptuary  regu- 
lations against  excess  ol  apparel  were  made  in  full  parliament, 
"  it  was  demanded  of  the  lords  and  commons,  inasmuch  as  the 
matter  of  their  petitions  was  novel  and  unheard  of  before, 
whether  they  would  have  them  granted  by  way  of  ordinance 
or  of  statute.  They  answered  that  it  would  be  best  to  have 
tlieni  hy  way  of  ordinance  and  not  of  statute,  in  order  that 
anything  which  should  need  amendment  might  be  amended 
at  the  next  parliament."  *  So  much  scruple  did  they  entertain 
about  tampering  with  the  statute  law  of  the  land. 

Ordinances  which,  if  it  were  not  for  their  partial  or  tem- 
porary operation,  could  not  well  be  distingxiislicd  from  laws,' 
were  often  established  in  great  councils.  These  assemblies, 
which  frequently  occurred  in  Edward's  reign,  were  hardly  dis- 
tinguishable, except  in  name,  from  parliaments;  being  con- 
stituted not  only  of  those  who  were  regularly  summoned  to 
the  house  of  lords,  but  of  deputies  from  counties,  cities,  and 
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boroughs.  Several  places  that  never  returned  burgesses  to 
parliament  have  sent  deputies  to  sume  of  these  councils."* 
The  most  remarkable  of  these  waa  that  held  in  the  27th  of 
Edward  III.,  consisting  of  one  knight  for  each  county,  and 
of  two  citizens  or  burgesses  from  every  city  or  borough  wherein 
the  ordinances  of  the  staple  were  established.*  These  were 
previously  agreed  upon  by  the  king  and  lords,  and  copies 
given,  one  to  the  knights,  another  to  ttie  burgesses.  The  roll 
tells  us  that  they  gave  their  opinion  in  writing  to  the  council, 
after  much  deliberation,  and  that  this  was  read  and  discussed 
by  the  great  men.  These  ordinances  fix  the  staple  of  wool  in 
particular  places  within  England,  prohibit  English  merchants 
from  exporting  that  article  under  pain  of  death,  inflict  sundry 
other  penalties,  create  jurisdictions,  and  in  short  have  the  effect 
of  a  new  and  important  law.  After  they  were  passed  the  dep- 
uties of  the  commons  granted  a  subsidy  for  three  years,  com- 
plained of  grievances  and  received  answers,  as  if  in  a  regular 
parliament.  But  they  were  aware  that  these  proceedings  par- 
took of  some  irregularity,  and  endeavored,  as  was  their  con- 
stant method,  to  keep  up  the  legal  forms  of  the  constitution. 
In  the  last  petition  of  this  council  the  commons  pray,  "  because 
many  articles  touching  the  state  of  the  king  and  common  profif 
of  his  kingdom  have  been  agreed  by  him,  the  prelates,  lords* 
and  commons  of  his  land,  at  this  council,  that  the  said  articles 
may  be  recited  at  the  next  parliament,  and  entered  upon  the 
roll ;  for  this  cau.tc,  that  ordinances  and  agreements  made  in 
council  are  not  of  record,  as  if  they  had  been  made  in  a 
general  parliament."  This  accordingly  was  done  at  the 
ensuing  parliament,  when  these  ordinances  were  expressly 
coniirnied,  and  directed  to  be  "  holden  for  a  statute  to  en- 
dure always."  0 

It  must  be  confessed  that  the  distinction  between  ordinances 
and  statutes  is  very  obscure,  and  pcrliaps  no  precise  and  uni- 
form principle  can  be  laid  down  about  it.  But  tt  sufficiently 
appears  chat  whatever  provisions  altered  the  common  taw  or 

Matutc,  and  were  entered  upon  the  statute-roll, 
the  sherifTs,  and  promulgated  to  the  people  as 

"rtory  enactments,  were  holden  to  require  the  posi- 

• ■    '1    WlUiB'i  AHttA  ihc  kinr*i  rtiht  to  tbe  kiasdom 

F„  I.  the  tJ  ScirtlaiMl      1   l^nnc. 

'    i«    Mad  n  Kot.  t'trl.  il.  aot. 

..,.,.  11.  order  id  o  Ibid.  iL  jjj,  tij. 


THE  MIDDLE  AGES 


311 


tive  assent  of  both  houses  of  parliament,  duly  and  formally 
summoned. 

before  we  leave  this  subject  it  will  be  proper  to  take  no- 
tice of  a  remarkable  stretch  of  prerogative,  which,  if  drawn 
into  precedent,  would  have  effectually  subverted  this  principle 
of  parliamentary  consent  in  legislation.  In  the  isth  of  Edward 
in.  petitions  were  presented  of  a  bolder  and  more  innovating 
cast  than  was  acceptable  to  the  court: — That  no  peer  should 
be  put  to  answer  for  any  trespass  except  before  his  peers ;  that 
commissioners  should  be  assigned  to  examine  the  accounts 
of  such  as  had  received  public  moneys;  that  the  judges  and 
ministers  should  be  sworn  to  observe  the  Great  Charter  and 
otluT  laws ;  and  that  they  should  be  appointed  in  parliament. 
The  last  of  these  was  probably  the  most  obnoxious ;  but  the 
king,  unwilling  to  defer  a  supply  which  was  granted  merely 
upon  condition  that  these  petitions  should  prevail,  suffered 
them  to  pass  into  a  statute  with  an  aheration  which  did  not 
lake  off  much  from  their  efficacy — namely,  that  these  officers 
should  indeed  be  appointed  by  the  king  with  the  advice  of  his 
council,  but  should  surrender  Uieir  charges  at  the  next  parlia- 
ment, and  be  there  responsible  to  any  who  should  have  cause 
of  complaint  against  them.  The  chancellor,  treasurer,  and 
judges  entered  their  protestation  that  they  had  not  assented 
to  the  said  statutes,  nor  could  they  obser\'e  them,  in  case  they 
should  prove  contrary  to  the  laws  and  customs  of  the  kingdom, 
which  they  were  sworn  to  maintain.^  This  is  the  first  instance 
of  a  protest  on  the  roll  of  parliament  against  the  passing  of 
an  act.  Nevertheless  they  were  compelled  to  swear  on  the 
cross  of  Canterbury  to  its  observances 

This  excellent  statute  was  attempted  too  early  for  complete 
success.  Edward's  ministers  plainly  saw  that  it  left  them  at 
the  mercy  of  future  parliaments,  who  would  readily  learn  the 
wholesome  and  constitutional  principle  of  sparing  the  sovereign 
while  they  punished  his  advisers.  They  had  recourse  there- 
fore to  a  violent  measure,  but  which  was  likely  in  those  times 
to  be  endured.  By  a  proclamation  addressed  to  all  the  sheriffs 
the  king  revokes  and  annuls  the  statute,  as  contrary  to  the 
laws  and  customs  of  England  and  to  his  own  just  rights  and 
prerogatives,  which  he  had  sworn  to  preserve ;  declaring  tliat 
he  had  never  consented  to  its  passing,  but,  having  previously 
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protested  that  he  would  revoke  it,  lest  the  parliament  should 
have  been  separated  in  wrath,  had  dissembled,  as  was  his 
duty,  and  permitted  the  great  seal  to  be  aiBxed ;  and  that  it 
appeared  to  the  earls,  barons,  and  other  learned  persons  of 
his  kingdom  with  whom  he  had  consuhed,  that,  as  the  said 
statute  had  not  proceeded  from  his  own  good  will,  it  was  null, 
and  could  not  have  the  name  or  force  of  law.*"  This  revocation 
of  a  statute,  as  the  price  of  which  a  subsidy  had  been  granted, 
was  a  gross  infringement  of  taw,  and  undoubtedly  passed  for 
such  at  that  time;  for  the  right  was  already  clear,  though 
the  remedy  was  not  always  attainable.  Two  years  afterwards 
Edward  met  his  parliament,  when  that  obnoxious  statute  was 
formally  repealed.' 

Notwithstanding  the  king's  unwillingness  to  permit  this  con- 
trol of  parliament  over  his  administration,  he  suffered,  or  rather 
soUcited,  their  interference  in  matters  which  have  since  been 
reckoned  the  exclusive  province  of  the  crown.  This  was  an 
unfair  trick  of  his  policy.  He  was  desirous,  in  order  to  prevent 
any  murmuring  about  subsidies,  to  throw  the  war  upon  parlia- 
ment as  their  own  act,  though  none  could  have  been  com- 
menced more  selfishly  for  his  own  benefit,  or  less  for  the  ad- 
vantage of  the  people  of  England.  It  is  called  "  the  war  which 
our  lord  the  king  has  undertaken  against  his  adversary  of 
France  by  common  assent  of  all  the  lords  and  commons  of  his 
realm  in  divers  parliaments."  *  And  he  several  times  referred 
it  to  them  to  advise  upon  the  subject  of  peace.  But  the  com- 
mons showed  their  humility  or  discretion  by  treating  this  as 
an  invitation  whicli  it  would  show  pood  manners  to  decline, 
though  in  the  cii^htcenth  of  tlic  kin,c:'s  reign  they  had  joined 
with  the  lords  in  imploring  the  king  to  make  an  end  of  the  war 
by  a  battle  or  by  a  suitable  peace."*  "  Most  dreaded  lord,"  they 
say  upon  one  occasion,  "  as  to  your  war,  and  the  equipment 
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necessary  for  it,  we  are  so  ignorant  and  simple  that  wc  know 
not  how,  nor  have  the  power,  to  ilcvise ;  wherefore  wc  pray 
your  grace  to  excuse  us  in  this  manner,  and  ihat  it  please  you, 
wiih  advice  of  the  great  and  wi!.e  persons  ol  your  council,  to 
ordain  wlial  seems  best  to  you  for  the  honor  and  profit  of  your- 
self and  your  kingdom ;  and  whatever  shall  be  thus  ordained 
by  assent  and  agreement  for  you  and  your  lords  we  reathly 
assent  to,  and  will  hold  it  iirnily  established."  v  At  another 
litttc,  after  their  petitions  had  been  answered,  "  it  was  shewed 
to  the  lords  and  commons  by  Uarlholoniew  de  Burghersh.  the 
king's  chamljcrlain,  how  a  treaty  had  been  set  on  ioot  between 
Ihc  king  and  his  adversary  of  I'rancc;  and  how  he  had  good 
hope  of  a  Itnal  and  agreeable  issue  with  God's  help ;  to  which 
he  would  not  come  without  assent  of  the  lords  and  commons. 
Wherefore  the  said  chauiberiain  inquired  on  the  king's  part 
of  the  said  lords  and  commons  whether  tliey  would  assent  and 
agree  to  the  peace,  in  case  it  might  be  had  by  treaty  between 
the  parlies.  To  which  the  said  commons  with  one  voice  re- 
plied, that  whatever  end  it  should  please  the  king  and  lords 
to  make  of  the  treaty  would  be  agreeable  to  them.  On  which 
answer  the  chamberlain  said  lo  the  commons.  Then  you  will 
assent  to  a  perpetual  treaty  of  peace  if  it  can  be  liad.  And 
the  said  commons  answered  at  once  and  unanimously,  Yes> 
yes-''^  The  lords  were  not  so  diffident.  Their  great  station 
as  hereditary  councillors  gave  them  weight  in  all  deliberations 
of  government :  and  they  seem  to  have  pretended  to  a  negative 
voice  in  the  question  of  peace.  At  least  they  answer,  upon  the 
proposals  made  by  David  King  of  Scots  in  1368,  which  were 
submitted  to  them  in  parliament,  that,  "  saving  to  the  said 
David  and  his  heirs  the  articles  contained  therein,  they  saw 
no  way  of  making  a  treaty  which  would  not  openly  turn  to  the 
disherison  of  the  king  and  his  heirs,  to  which  they  would  on  no 
account  assent ;  and  so  departed  for  that  day."  ■*"  A  few 
years  before  they  had  made  a  similar  answer  to  some  other 
propositions  from  Scotlandj*  It  is  not  improbable  that,  in 
both  these  cases,  they  acted  with  the  concurrence  and  at  the 
instigation  of  the  king;  but  the  precedents  might  have  been 
remembered  in  other  circumstances. 
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A  ihird  importanl  acquisition  of  the  home  ol  < 
ing  this  reign  was  the  establishment  of  their  ri^it  to  i 
and  chastise  the  abuses  of  administration.  lo  tile 
of  Ed^^-ard  III.  a  committee  ui  the  lord's  homat  had  been  ^- 
pointcd  to  examine  the  accounts  of  pcrsoos  respoodle  for  the 
receipt  of  the  last  subsidy ;  but  it  does  not  appear  that  ifae  oaay- 
mons  were  concerned  in  this^  The  unfortunate  statute  of  the 
next  >'ear  contained  a  similar  provision,  which  was  aiuralled 
with  the  rest.  Many  years  elapsed  before  the  commoos  tried 
the  force  of  their  vindictive  arm.  We  must  pass  omnrd  an 
entire  generation  of  man,  and  look  at  the  parliament  assembled 
m  the  fiftictii  of  Edward  III.  Nothing  memorable  as  to  the 
interference  of  the  commons  in  government  occurs  before,  un- 
less it  be  their  request,  in  the  forty-fifth  of  the  king,  that  no 
clergyman  should  be  made  chancellor,  treasurer,  or  other  great 
ofBcer ;  to  which  the  king  answered  that  he  wouk)  do  wiiat^ 
best  pleased  his  council.a  ■ 

It  will  be  remembered  by  everyone  who  has  read  our  history 
that  in  the  latter  years  of  Edward's  life  his  fame  was  tarnished 
by  the  ascendency  of  the  Duke  of  Lancaster  and  Alice  Ferrers, 
The  former,  a  man  of  more  ambition  than  his  capadty  seems 
lo  have  warranted,  even  incurred  the  suspicion  of  meditating 
to  set  aside  the  heir  of  the  crown  when  the  Black  Prince  should 
have  sunk  into  the  grave.  Whether  he  were  wronged  or  not 
by  these  conjectures,  they  certainly  appear  to  have  operated 
on  those  most  concerned  to  take  alarm  at  them.  A  parliament 
met  in  April,  1376,  wherein  the  general  unpopularity  of  the 
king's  administration,  or  the  influence  of  the  Prince  of  Wales, 
led  to  ver}'  remarkable  consequences.^  After  granting  a  sub- 
iiidy,  the  commons,  "  considering  the  evils  of  the  country, 
through  so  many  wars  and  other  causes,  and  that  the  oflRcers 
now  in  the  king's  service  are  insufficient  without  further  as- 
•titance  for  so  great  a  charge,  pray  that  the  council  be  strengtli- 
cncd  by  the  addition  of  ten  or  twelve  bishops,  lords,  and  others, 
Uj  be  constantly  at  hand,  so  that  no  business  of  weight  should 
bo  despatched  without  the  consent  of  ail ;  nor  smaller  matters 
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without  that  of  four  or  six."  e  The  king  pretended  to  come 
with  alacrity  into  this  measure,  which  was  followed  by  a  strict 
restraint  on  them  and  alt  other  officers  from  taking  presents 
in  the  course  of  their  duty.  After  this,  "  the  said  commons 
appeared  in  parliament,  protesting  that  they  had  the  same 
good  will  as  ever  to  assist  the  king  with  their  lives  and  fort- 
unes; but  that  it  seemed  to  them,  if  their  said  liege  lord  had 
always  possessed  about  him  faithful  counsellors  and  good  of- 
ficers, he  would  have  been  so  rich  that  he  would  have  liad 
no  need  of  charging  his  commons  with  subsidy  or  tallage, 
considering  the  great  ransoms  of  the  French  and  Scotch  kings, 
and  of  &a  many  other  prisoners ;  and  that  it  a])pcarcd  to  be 
for  the  private  advantage  of  some  near  the  king,  and  of  others 
by  their  collusion,  that  the  king  and  kingdom  are  so  impover- 
ished, and  the  commons  so  ruined.  And  they  promised  the 
king  that,  if  he  would  do  speedy  justice  on  such  as  should  be 
found  guilty,  and  take  from  ihem  what  taw  and  reason  permit, 
with  what  had  been  already  granted  in  parliament,  they  will 
engage  that  he  should  be  rich  enough  to  maintain  his  wars  for 
a  long  time,  without  much  charging  his  people  in  any  manner." 
They  next  proceeded  to  allege  three  particular  grievances :  the 
removal  of  the  staple*  from  Calais,  where  it  had  been  fixed  by 
parliament,  through  the  procurement  and  advice  of  the  said 
private  counsellors  about  the  king ;  tlie  parti cii>ation  of  the 
same  persons  in  lending  money  to  the  king  at  exorbitant  usury ; 
and  their  purchasing  at  a.  low  rate,  for  their  own  benefit,  old 
debts  from  the  crown,  the  whole  of  which  they  had  afterwards 
induced  the  king  to  repay  to  themselves.  For  these  and  for 
many  more  misdemeanors  the  commons  accused  and  im- 
peached the  lords  Latimer  and  Nevil,  with  four  merchants, 
Lyons,  Ellis,  Peacbey.  and  Bury.d  Latimer  had  been  chamber- 
lain, and  Nevil  held  another  office.  The  former  was  the  friend 
and  creature  of  the  Duke  of  Lancaster.  Nor  was  this  parlia- 
ment at  all  nice  in  touching  a  point  where  kings  least  endure 
their  interference.  An  ordinance  was  made,  that,  "  whereas 
many  women  prosecute  the  suits  of  others  in  courts  of  justice 
by  way  of  maintenance,  and  to  get  profit  thereby,  which  is 
displeasing  to  the  king,  he  forbids  any  woman  henceforward, 
and  especially  Mice  Ferrers,  to  do  so,  on  pain  of  the  said  Alice 
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forkoav  all  her  goodt*  and 

The  pan  wrbkh  tbc  Prince  of  Wales,  vho  bd  ever  been 
Sma^mbei  ior  hk  fcapcaial  ikmcJaor  towards  Edwutt 
bon  in  ttni  imprtoedcflted  o|n>niilinn.  is  Rroog  rHdeace  of 
ibc  feaiotmf  wkh  whkfa  be  rcgatdod  tbc  Dnke  ol  Laocattcr; 
and  it  wai  led  in  tbe  boose  oi  ooaunoos  by  Pelcr  de  la  liare, 
a  MTvact  erf  tbe  Earl  ol  Mardi,  wbo,  bf  bis  marri^c  with 
FbUtppo,  heiress  otf  Lionel  Dnke  oi  Qarcacc.  stood   oext 
alter  tbc  yoang  Prince  Richard  in  Kncal  naiiiwiiiii  to  tbe 
crown.    The  prooee£i^  <A  this  scsaioo  were  fadccd  Ingbtjr 
popfdar.    Bui  no  boose  of  cotnmocu  wotdd  have  pmc  such 
lei^thft  on  the  mere  snppon  o(  popnlar  opinkm.  tmless  insti- 
gated and  encouraged  br  higher  aotboritjr.    Witbom  ibis  their 
petitions  might  perhaps  have  obutned,  ior  the  sake  oi  subsidy, 
an  immediaie  cooseot;  bat  those  who  took  the  lead  m  pre- 
paring tbcm  moBt  bare  remained  unsheltered  alter  a  di&so- 
hition,  to  abide  the  vctif^t&nce  oi  tbe  crown,  with  no  a&surance 
that  another  paritament  would  espoose  their  cause  as  its  own. 
Such,  mdccd,  was  their  iate  in  the  prescni  tnsiaiure.   Soon  after 
the  dissohttkm  of  partiament,  the  Prince  of  Wales,  who,  long 
scnking  by  fatal  decay,  had  rallied  bis  expiring  energies  for  this 
domestic  combat,  left  his  inheritance  to  a  child  ten  years  old, 
Richard  of  Bordeaux.    Itrmediaicly  after  this  event  Lancaster 
recovered  his  influence ;  and  the  former  favorites  returned  to 
court.    Peter  de  la  Mare  was  confined  at  Nottingham,  where 
he  remained  two  years.    The  citizens  indeed  attempted  an  in- 
surrection, and  threatened  to  bum  the  Savoy,  Lancaster's  resi- 
dence, if  de  la  Mare  was  not  released ;  but  the  Bisht^  of  Lon- 
don succeeded  in  appeasing  them.'    A  parliament  met  next 
year  which  overthrew  the  work  of  its  predecessor,  restored  those 
who  had  been  impeached,  and  repealed  the  ordinance  against 
Alice  PerrerB.f    So  little  security  will  popular  assemblies  ever 
afford  against  arbitrary  power,  when  deprived  of  regtUar  leaders 
and  the  consciousness  of  mutual  fidelity. 

ITie  policy  adopted  by  the  Prince  of  Wales  and  Earl  o( 
Msrch,  in  employing  the  house  of  commons  as  an  engine 
of  attack  against  an  obnoxious  ministry,  was  perfectly  novel. 

tKrmrr.  p.  SA  gVot.   P«rl   p.   »4.     Nol    mor*   ittan 
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and  indicates  a  sensibU'  change  in  the  characer  of  our  con- 
stitution. In  the  reign  of  Edward  II.  {larliaiiictit  liad  little 
share  in  resisting  the  government ;  much  more  was  effected 
by  the  barons  through  rising*  of  their  feudal  tenantry.  Fifty 
years  of  authority  better  respected,  of  law  better  enforced,  had 
rendered  these  more  perilous,  and  of  a  more  violent  appearance 
than  formerly.  A  .surer  resource  presented  itself  in  the  in- 
creased weight  of  the  lower  house  in  parliament.  And  this 
indirect  aristocratical  influence  gave  a  surprising  impulse  to 
that  assembly,  and  particularly  tended  to  establish  beyond 
question  its  control  over  public  abuses.  It  is  no  less  just  to 
remark  that  it  also  tended  to  preserve  the  relation  and  harmony 
between  each  part  and  the  other,  and  to  prevent  that  jarring 
of  emulation  and  jealousy  which,  though  generally  found  in 
the  division  of  power  between  a  noble  and  a  popular  estate, 
has  scarcely  ever  caused  a  dissension,  except  in  cases  of  Utile 
moment,  between  our  two  houses  of  parliament. 

The  commons  had  su.staincd  with  equal  firmness  and  dis- 
cretion a  defensive  war  against  arbitrary  power  under  Edward 
III.;  they  advanced  with  very  different  steps  towards  his  suc- 
cessor. Upon  the  king's  death,  though  Ricliard's  coronation 
took  place  without  delay,  and  no  proper  regency  was  consti- 
tuted, yet  a  council  of  twelve,  whom  the  great  officers  of  state 
were  lo  obey,  supplied  its  place  to  every  eflectnal  intent. 
Among  these  thu  Duke  of  Lancaster  was  not  numbered ;  and 
he  retired  from  court  in  some  disgust.  In  the  first  parliament 
of  the  young  king  a  large  proportion  of  the  knights  who  had 
sat  in  that  which  impeached  the  Lancastrian  party  were  re- 
turned.* Peter  de  la  Mare,  now  released  from  prison,  was 
elected  speaker;  a  dignity  which,  according  to  some,  he  had 
filled  in  the  Good  Parliament,  as  that  of  the  fiftieth  of  Ed- 
ward III.  was  popularly  styled,  though  the  rolls  do  not  men- 
tion either  him  or  any  other  as  bearing  that  honorable  name 
before  Sir  Tliomas  Hungerford  in  the  parliament  of  the  fol- 
lowing year."  The  prosecution  against  Alice  Perrers  was  now 
revived ;  not,  as  far  as  appears,  by  direct  impeachment  of  the 
commons;  but  articles  were  exhibited  against  her  in  the  house 
of  lords  on  the  king's  part,  for  breaking  the  ordinance  made 
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against  her  intermeddling  at  court;  upon  which  she  received 
judgment  oi  banishment  and  forfeiture.;  At  the  request  of  the 
lower  house,  the  lords,  in  the  king's  name,  appointed  nine 
persons  of  different  ranks — three  bishops,  t^vo  carls,  two  ban- 
nerets, and  iwo  bachelors — to  be  a  permanent  council  about 
the  king,  so  that  no  business  of  importance  should  Ik  transacted 
witliont  their  unanimous  consent.  The  king  was  even  com- 
pelled to  consent  that,  during  his  minority-,  the  chancellor, 
treasurer,  judges,  and  other  chief  officers,  should  be  made  in 
parliament :  by  which  provision,  combined  with  that  of  the 
parliamentary  council,  the  whole  executive  government  was 
transferred  to  the  two  houses.  A  petition  that  none  might  be 
employed  in  the  king's  service,  nor  belong  to  his  council,  who 
had  been  formerly  accused  upon  good  grounds,  struck  at  Lord 
Latimer,  who  had  retained  some  degree  of  power  in  the  new 
establishment.  Another,  suggesting  that  Gascony,  Ireland,  Ar- 
tois,  and  the  Scolitsh  marches  were  in  danger  of  being  lost  for 
want  of  good  officers,  though  it  was  so  generally  worded  as  to 
leave  the  means  of  remedy  to  the  king's  pleasure,  yet  shows 
a  growing  energy  and  se1f-con6dence  in  that  assembly  which 
not  many  years  before  harl  tlioiighi  the  question  of  peace  or 
war  too  high  for  their  deliberation.  Their  subsidy  was  suffi- 
ciently liberal ;  but  they  took  care  to  pray  the  king  that  fit 
persons  might  be  assigned  for  its  receipt  and  disbursement, 
lest  it  should  any  way  be  diverted  from  the  purposes  of  the 
war.  Accordingly  Walworth  and  Philpot.  Iwo  eminent  citi- 
zens of  London,  were  appointed  to  this  office,  and  sworn  in 
parliament  to  its  execution. t 

But  whether  through  the  wastefulness  of  government,  or 
rather  because  Edward's  legacy,  the  French  war.  like  a  ruin- 
ous and  interminable  lawsuit,  exhausted  all  public  contribu- 
tions, there  was  an  equally  craving  demand  for  subsidy  at 
the  next  meeting  of  parliament.  The  commons  now  made  a 
more  serious  stand.  The  speaker,  Sir  James  Pickering,  after 
the  protestation  against  giving  offence  which  has  since  become 
more  matter  of  form  than,  perhaps,  it  was  then  considered. 
reminded  the  lords  of  the  council  of  a  promise  made  to  the 
last  parliament,  that,  if  they  would  help  the  king  for  once 
with  a  large  subsidy,  so  as  to  enable  him  to  undertake  an 
expedition  against  the  enemy,  he  tnisted  not  to  call  on  them 
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aEain,  hut  to  support  the  war  from  his  own  revenues ;  in 
faith  of  whkh  promise  there  had  been  gramcd  the  largest 
sum  chat  any  king  of  England  had  ever  been  suffered  to  levy 
within  so  short  a  tinie.  to  the  utmost  loss  and  inconvenience 
of  the  commons,  part  of  which  ought  still  to  remain  in  the 
treasury,  and  render  it  unnecessary  to  burden  anew  the  ex- 
hausted people.  To  this  Scrope,  lord  steward  of  the  house- 
hold, protesting  that  he  knew  not  of  any  such  promise,  made 
answer  by  order  of  the  king,  that,  "saving  the  honor  and 
reverence  of  our  lord  the  king,  and  the  lords  there  present, 
the  commons  did  not  speak  truth  in  asserting  that  part  of  the 
last  subsidy  should  be  still  in  the  treasury ;  it  being  notorious 
that  every  penny  had  gone  into  the  hands  of  Walworth  and 
Philpot,  appointed  and  sworn  treasurers  in  the  last  parlia- 
ment, to  receive  and  expend  it  upon  the  purposes  of  the  war, 
for  which  they  had  in  effect  disbursed  the  whole."  Not  satisfied 
with  this  general  justification,  the  commons  pressed  for  an 
account  of  the  expenditure.  Scrope  was  again  commissioned 
to  answer,  thai,  "  though  it  had  never  been  seen  that  of  a 
subsidy  or  other  grant  made  to  the  king  in  parliament  or  out 
of  parliament  by  the  commons  any  account  had  afterwards  been 
rendered  to  the  commons,  or  to  any  other  except  the  king  and 
his  officers,  yet  the  king,  to  gratify  them,  of  his  own  accord, 
without  doing  it  by  way  of  right,  would  have  WaKvortli.  along 
with  certain  persons  of  the  council,  exhibit  to  them  in  writing 
a  clear  account  of  the  receipt  and  expenditure,  upon  condition 
that  this  should  never  be  used  as  a  precedent,  nor  inferred 
to  be  done  otherwise  than  by  the  king's  spontaneous  com- 
mand." The  commons  were  again  urged  to  provide  for  the 
public  defence,  being  their  own  concern  as  much  as  that  of  the 
king.  But  they  merely  shifted  their  ground  and  had  recourse 
to  other  pretences.  They  requested  that  five  or  six  peers  might 
come  to  them,  in  order  to  discuss  this  question  of  subsidy.  The 
lords  entirely  rejected  this  proposal,  and  affirmed  that  such 
ft  proceeding  had  never  been  known  except  in  the  three  last 
parliaments ;  but  allowed  that  it  had  been  the  course  to  elect 
a  committee  of  eight  or  ten  from  each  house,  to  confer  easily 
and  without  noise  together.  The  commons  acceded  to  this, 
and  a  committee  of  conference  was  appointed,  though  no  re- 
sult of  their  discussion  appears  upon  the  roll. 

Upon  examining  the  accounts  submitted  to  them,  these 
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sturdy  commoners  raised  a  new  objection.  It  appeared  that 
large  sums  had  Iwcn  expended  upon  garrisons  in  France  and 
Ireland  and  other  places  beyond  the  kingdom,  of  which  tfaey 
[protested  themselves  not  liable  to  bear  the  charge.  It  was 
answered  that  Gascony  and  the  king's  other  dominions  beyond 
sea  were  the  outworks  of  England,  nor  could  the  people  ever 
be  secure  from  war  at  their  thresholds,  unless  these  were  main- 
tained. They  lastly  insisted  that  the  king  ought  to  be  rich 
through  the  wealth  that  had  devolved  on  liini  from  his  grand- 
father. But  this  was  affirmed,  in  reply,  to  be  merely  sufficient 
for  the  payment  of  Edward's  creditors.  Thus  driven  from  alt 
their  argimicnts,  the  commons  finally  consented  to  a  moderate 
additional  imposition  upon  the  export  of  wool  and  leather, 
which  were  already  subject  to  considerable  duties,  apologizing 
on  account  of  their  poverty  for  the  slendemess  of  their  grant.' 
The  necessiliea  of  government,  however.  let  their  cause  be 
what  it  might,  were  by  no  means  feigned;  and  a  new  par- 
liament was  assembled  about  seven  months  after  the  last, 
wherein  the  king,  without  wailing  for  a  petition,  informed  the 
commons  that  the  treasurers  were  ready  lo  exhibit  their  ac- 
counts before  them.  This  was  a  signal  victory  after  the  re- 
luctant and  ungracious  concession  made  to  the  last  parlia- 
ment. Nine  persons  of  different  ranks  were  appointed  at  the 
request  of  the  commons  to  investigate  the  state  of  the  revenue 
and  the  disposition  which  had  been  made  of  the  late  king's  per- 
sonal estate.  They  ended  by  granting  a  poll-tax,  which  they 
pretended  to  think  adctjuatc  to  the  supply  required. m  But  in 
those  times  no  one  possessed  any  statistical  knowledge,  and 
every  calculation  which  required  it  was  subject  to  cnarmous 
error,  of  which  we  have  already  seen  an  eminent  example* 
In  the  ne.^t  parliament  (3  Ric.  IT.)  it  was  set  forth  that  only 
22,000/.  had  been  collected  by  the  poll-tax.  while  the  pay  of 
the  king's  troops  hired  for  the  expedition  to  Brittany,  the  pre- 
text of  the  grant,  had  amounted  for  but  half  a  year  to  so.ooof. 
The  king,  in  short,  was  more  straitened  than  ever.  His  dis- 
tresses ga^-c  no  small  advantage  to  the  conmions.  Their 
speaker  was  instructed  to  declare  that,  as  tl  appeared  to  them, 
if  the  affairs  of  their  liege  lord  had  been  properly  conducledl 
at  home  and  abroad,  he  could  not  have  wanted  aid  of  his  com- 
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mons,  who  now  are  poorer  than  before.  They  pray  that,  as  the 
king  was  so  much  advanced  in  age  and  discretion,  his  perpetual 
council  (appointed  in  his  first  parhamcnt)  might  be  discharged 
o(  t]icir  labors,  and  that,  instead  of  llieni,  the  five  chief  officers 
of  state,  to  wit,  the  chancellor,  treasurer,  keeper  of  the  pri\fy 
seal,  chamberlain,  and  steward  of  the  household,  might  be 
named  in  parliament,  and  declared  to  the  commons,  as  the 
king's  sole  counsellors,  not  remuvabic  before  the  next  parlia- 
ment. They  required  also  a  general  commission  to  be  made 
out,  similar  to  that  in  the  last  session,  giving  powers  to  a  cer- 
tain number  of  peers  and  other  distinguished  persons  to  in- 
quire into  the  state  of  the  household,  as  well  as  into  all  receipts 
and  expenses  since  the  king's  accession.  The  former  petition 
seems  to  have  been  passed  ovcr;»  but  a  commission  as  re- 
quested was  made  out  to  three  prelates,  three  earls,  three  ban- 
nerets, three  knights,  and  three  citizens.^  After  guarding  thus. 
as  they  conceived,  against  malversation,  but  in  e^ect  rather 
protecting  their  posterity  than  theniselves,  the  commons  pro- 
longed the  last  imposition  on  wool  and  leather  for  another  year. 
It  would  be  but  repetition  to  make  extracts  from  the  rolls 
of  the  two  next  years;  we  have  still  the  .■tame  tale — demand 
of  subsidy  on  one  side,  remonstrance  and  endeavor?  at  refor- 
mation on  the  other.  After  the  tremendous  insurrection  of  the 
villeins  in  1382  a  parliament  was  convened  to  advise  about 
repeating  the  charters  of  general  manumission,  extorted  from 
the  king  by  the  pressure  of  circumstances.  In  this  measure 
all  concurred ;  but  the  commons  were  not  afraid  to  .say  that 
the  late  risings  had  been  provoke<l  by  the  burdens  which  a 
prodigal  court  had  called  for  in  the  preceding  session.  Their 
language  is  unusually  bold.  "It  seemed  to  them,  after  full 
deliberation,"  they  said,  "  that,  unless  the  administration  of 
the  kingdom  were  speedily  refonncd.  the  kingdom  itself  would 
be  utterly  lost  and  ruined  forever,  and  therein  Ihcir  lord  the 
king,  with  all  the  peers  and  commons,  which  God  forbid. 
For  true  It  is  that  there  are  such  defects  in  the  said  adminis- 
tration, as  well  about  the  king's  person  and  his  household  as 
in  his  courts  of  justice;  and  by  grievous  oppressions  in  the 
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contkniaBy  graattd  by  and  levied  tq>OD  than,  far  the  ddeoce 
of  the  Idi^doas,  yet  they  are  hoc  At  better  defcaded  agaktst 
Dicir  eoeinies,  but  etery  year  arc  piiiBdend  and  wasted  by  sea 
sod  land*  witbovt  any  rdkL  Which  calamities  the  said  poor 
cowona,  who  lately  lucd  to  live  in  hooor  and  pro^)erity,  can 
BO  looger  endure.  And  to  speak  the  real  tmth.  tbeie  injuries 
lately  done  to  the  poorer  commons,  more  than  they  ever  stif- 
lered  before,  caused  them  to  rise  and  to  commit  the  mischiel 
done  in  thdr  late  riot ;  and  there  b  still  cause  to  (car  greater 
evils,  if  sufficient  remedy  be  iMt  timely  provided  against  the 
outra;;cs  and  oppressions  a&wesaid.  W^erelore  may  it  please 
our  lord  the  king,  and  the  noble  peers  of  the  reahn  now  as- 
sembled in  this  parliament,  to  provide  such  remedy  and  amend- 
ment as  to  the  said  administration  that  the  state  and  dignity 
of  the  king  in  the  6rst  place,  and  of  the  lords,  may  be  pre- 
served, as  the  commons  have  alw'ays  desired,  and  the  com- 
mons may  be  put  in  peace;  removing,  as  soon  as  they  can 
be  detected,  evil  ministers  and  counsellors,  and  putting  in  their 
tlead  the  best  and  most  sufficient,  and  taking  away  all  the  bad 
practices  vrhich  have  led  to  the  last  rising,  or  else  none  can 
imagine  that  this  kingdom  can  longer  subsist  without  greater 
misfortunes  than  it  ever  endured.  And  for  God's  sake  let  it 
not  be  forgotten  that  there  be  put  about  the  king,  and  of  his 
council,  the  best  lords  and  knights  that  can  be  found  in  the 
kingdom. 

•'  And  be  it  known  (the  entry  proceeds)  that,  after  the  king 
our  lord  with  the  peers  of  the  resilm  and  his  council  had  taken 
advice  upon  these  requests  made  to  him  for  his  good  and  his 
kingdom's  as  it  really  appeared  to  him,  willed  and  granted  that 
certain  M-thops,  lords,  and  others  should  be  appointed  to  survey 
and  examine  in  privy  council  both  the  government  of  the  king's 
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person  and  of  his  household,  and  to  suggest  proper  remedies 
wherever  necessary,  and  report  them  to  the  king.  And  it  wa» 
said  by  the  peers  in  parliament,  that,  as  it  seemed  to  them,  if 
reform  of  government  were  to  take  place  throughout  the  king- 
dom, it  should  begin  by  the  chief  member,  which  is  the  king 
himself,  and  so  from  person  to  person,  as  well  churchmen  as 
others,  and  place  to  place,  from  higher  to  lower,  without  spar- 
ing any  degree."  q  A  considerable  number  of  commissioners 
were  accordingly  appointed,  whether  by  the  king  alone,  or  in 
parliament,  does  not  appear;  the  taller,  however,  is  more  prob- 
able. They  seem  to  have  made  some  progress  in  the  work 
of  reformation,  for  we  find  that  the  officers  of  the  household 
were  sworn  to  observe  their  regulations.  But  in  all  likelihood 
these  were  soon  neglected. 

It  19  not  wonderful  that,  with  such  feelings  of  resentment 
towards  the  crown,  the  commons  were  backward  in  granting 
subsidies.  Perhaps  the  king  would  not  have  obtained  one  at 
all  if  he  had  not  withlield  his  charier  of  pardon  for  all  offences 
committed  during  the  insurrection.  This  was  absolutely  neces- 
sary to  restore  quiet  among  the  people;  and  though  the  mem- 
bers of  the  commons  had  certainly  not  been  insurgents,  yet 
inevitable  irregularities  had  occurred  in  quelling  the  tumults, 
which  would  have  put  them  too  much  in  the  power  of  those 
unworthy  men  who  filled  the  benches  of  justice  under  Richard. 
The  king  declared  that  it  was  unusual  to  grant  a  pardon  without 
a  subsidy ;  the  commons  still  answered  that  they  would  con- 
sider about  that  matter;  and  the  king  instantly  rejoined  that 
he  would  consider  about  his  pardon  (s'aviseroit  de  sa  dite  grace) 
till  they  had  done  what  they  ought.  They  renewed  at  length 
the  usual  tax  on  wool  and  leather.^ 

This  extraordinary  assumption  of  power  by  the  commons 
was  not  merely  owing  to  the  king's  poverty.  It  was  encour- 
aged by  the  natural  feebleness  of  a  disunited  government.  The 
high  rank  and  ambitious  spirit  of  Lancaster  gave  him  no  little 
influence,  though  contending  with  many  enemies  at  court  as 
well  as  the  ill-will  of  the  people.  Thomas  of  Woodstock,  the 
king's  youngest  uncle,  more  able  and  turbulent  than  Lancaster, 
became,  as  he  grew  older,  an  eager  competitor  for  power,  which 
he  sought  through  the  channel  of  popularity.  The  earls  of 
March,  Arundel,  and  Warwick  bore  a  considerable  part,  and 
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oar  reeofd*  sre  of  oo  serrice,  sad  die  chroBider*  ve  very 
•lighclf  iofamed.  So  br  as  we  naj  coojecture,  Lancaster, 
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The  character  of  Richard  IL  was  now  derdopo^  itsdf,  and 
the  hopes  excited  fay  his  mBaricable  prcseme  of  n^nd  hi  cuo- 
faofMing  the  rioters  oa  Bbddieatb  were  rapidly  destroyed. 
Not  that  be  was  waoting  in  capacity,  as  bas  been  socnctimes 
imagiDed.  For  if  we  ni«aiure  miellectual  power  by  the  greatest 
exertjon  it  ever  diiplays,  rather  than  bf  its  average  results. 
Richard  IL  was  a  man  of  considerable  talents.  He  possessed^ 
along  wHh  much  dtssimuhtion,  a  decisive  promptitude  in  setft^ 
ing  the  critical  moment  for  action.  Of  this  quality,  beside 
his  celebrated  behavior  towards  the  insurgents,  be  gave  &tril 
ing  evidence  in  severs]  circumstances  which  we  shall  hai 
shortly  to  notice.  But  his  ordinary  conduct  belied  the  alulities 
which  on  these  rare  occasions  shone  forth,  and  rendered  them 
ineffectual  for  his  secnrity.  Extreme  pride  and  \'iolcncc,  with 
an  inordinate  partiality  for  the  most  worthless  favorites,  were 
hit  predominant  characteristics.  In  the  latter  quality,  and  in 
the  events  of  his  reign,  he  forms  a  pretty  exact  parallel  to 
Edward  II.  Scrope,  lord  chancellor,  who  had  Seen  appointed 
in  parliament,  and  was  understood  to  be  irremovable  without 
its  concurrence,  lost  the  great  seal  for  refusing  to  set  it  to  some 
prodigal  grants.  Upon  a  slight  quarrel  with  Archbishop  Court- 
ney Ihe  king  ordered  his  temporalities  to  be  seized,  the  execu- 
tion of  which,  Michael  de  la  Pole,  his  new  chancellor,  and  a 
favorite  of  his  own,  could  hardly  prevent.  Hiis  was  accom- 
panied with  indecent  and  outrageous  expressions  of  anger, 
unworthy  of  his  station  and  of  those  whom  he  insulted.'  jl 
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Though  no  Icing  could  be  less  respectable  than  Richard, 
yet  the  constitution  invested  a  sovereign  with  such  ample  pre- 
rogative, tliat  it  was  far  less  easy  to  resist  his  personal  exercise 
of  power  than  the  unsettled  councils  of  a  minority.  In  the 
parliament  6  R.  tl.,  scss.  2,  (he  commons  pray  certain  lords, 
whom  they  name,  to  be  assigned  as  their  advisers.  Tliis  had 
been  permitted  in  the  two  last  sessions  without  exception." 
But  the  king,  in  granting  their  request,  reserved  his  right  of 
naming  any  others.**  Though  the  commons  did  not  relax  in 
their  importunities  for  the  redress  of  general  grievances,  they 
did  not  venture  to  intermeddle  as  before  with  the  conduct  of 
administration.  They  did  not  even  object  to  the  grant  of  the 
marquisatc  of  Dublin,  with  almost  a  princely  duminiun  over 
Ireland ;  which  enormous  donation  was  confirmed  by  act  of 
parliament  to  Vcrc,  a  favorite  of  the  king.ty  A  petition  that 
the  officers  of  state  should  annually  visit  and  inquire  into  his 
household  was  answered  that  the  king  would  do  what  he 
pleased.^  Yet  this  was  little  in  comparison  of  their  former 
proceedings. 

There  is  nothing,  however,  more  deceitful  to  a  monarch, 
unsupported  by  an  armed  force,  and  destitute  of  wary  ad- 
visers, than  this  submission  of  his  people.  A  single  effort  was. 
enough  to  overturn  his  government.  Parliament  met  in  the 
tenth  year  of  his  reign,  steadily  determined  to  reform  the  ad- 
ministration, and  especially  to  punisli  its  chief  leader,  Michael 
de  ia  Pole,  Earl  of  Suffolk  and  Lord  Chancellor.  According 
to  the  remarkable  narration  of  a  contemporary  historianj"  too 
circumstantial  to  be  rejected,  but  rendered  somewhat  doubtful 
bv  the  silence  of  all  other  writers  and  of  the  parliamcniary  roll, 
the  king  was  loitering  at  his  palace  at  Ellhani  when  he  received 
a  message  from  the  two  houses,  requesting  the  dismissal  of 
Suffolk,  since  they  had  matter  to  allege  against  hini  that  ihey 
could  not  move  while  he  kept  the  ofBce  of  chancellor.  Rich- 
ard, with  his  usual  intemperance,  answered  that  he  would  not 
for  their  request  remove  the  meanest  scullion  from  his  kitchen. 
They  returned  a  positive  refusal  to  proceed  on  any  pubUc  busi- 
ness until  the  king  should  appear  personally  in  parliament  and 
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displace  the  chancellor.  The  king  i-cquired  forty  knights  to 
be  deputed  from  the  rest  to  inform  him  clearly  of  their  wishes. 
But  the  commons  declined  a.  proposal  in  which  they  feared, 
or  affected  to  fear,  some  treachery.  At  length  the  Duke  o£ 
Gloucester  and  Arundel  Bishop  of  Ely  were  commissioned  to 
speak  the  sense  of  parliament ;  and  they  delivered  it,  if  we  may 
still  believe  what  we  read,  in  very  extraordinary  language,  as- 
Rcning  that  there  was  an  ancient  statute,  according  to  which, 
if  the  king  absented  himself  from  parliament  without  just  cause 
during  forty  days,  which  he  had  now  exceeded,  every  man 
might  return  without  permission  to  his  own  country;  and, 
moreover,  there  was  another  statute,  and  (as  they  might  more 
truly  say)  a  precedent  of  no  remote  date,  that  if  a  king,  by 
bad  counsel,  or  his  own  folly  and  obstinacy,  alienated  himself 
from  his  people,  and  would  not  govern  according  to  the  laws 
of  the  land  and  liie  advice  of  the  peers,  but  madly  and  wantonly 
followed  his  own  single  will,  it  should  be  lawful  for  them,  with 
the  common  assent  of  the  people,  to  expel  him  from  his  throne, 
and  elevate  to  it  some  near  kinsman  of  the  royal  blood.  By 
this  discourse  the  king  was  induced  to  meet  his  parliament, 
where  SufTolk  was  removed  from  his  olHce,  and  the  impeach- 
ment against  him  commenced.* 

The  charges  against  this  minister,  without  being  wholly 
frivolous,  were  not  so  weighty  as  the  clamor  of  the  commons 
might  have  led  us  to  expect.  Besides  forfeiting  all  his  grants 
from  the  crown,  he  was  committed  to  prison,  there  to  remain 
till  he  should  have  paid  such  fine  as  the  king  might  impose; 
a  sentence  that  would  have  been  outrageously  severe  in  many 
cases,  though  little  more  than  nugatory  in  the  prcsent.o 

This  was  the  second  precedent  of  that  grand  constitutional 
resource,  parliamentary  impeachment;  and  more  remarkable 
from  the  eminence  of  the  person  attacked  than  that  of  Lord 
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Latimer  in  the  fiftieth  year  ol  Edward  III.*  The  commoos 
were  content  to  waive  the  prosecution  of  any  other  ministers; 
but  they  rather  chose  a  scheme  of  refonning  the  administra- 
tion, which  should  avert  both  the  necessity  of  punishment  and 
the  malversations  that  provoked  it.  They  petitioned  the  king 
to  ordain  in  parliament  certain  chief  ofHcers  of  bis  household 
and  other  lords  of  his  council,  with  power  to  reform  those 
abuses,  by  which  his  crown  was  so  much  blemished  tliat  the 
laws  were  not  kept  and  his  revenues  were  dilapidated,  confirm- 
ing by  a  statute  a  commission  for  a  year,  and  forbidding,  under 
heavy  penalties,  anyone  from  opposing,  in  private  or  openly, 
what  they  should  advise.^  With  this  the  king  complied,  and 
a  commission  founded  upon  the  prayer  of  parliament  was  es- 
tablished by  statute.  It  comprehended  fourteen  persons  of  the 
highest  eminence  for  rank  and  general  estimation ;  princes  of 
the  blood  and  ancient  servants  of  the  crown,  by  whom  its  pre- 
rogatives were  not  likely  to  be  unnecessarily  impaired.  In  fact 
the  principle  of  this  commission,  without  looking  hack  at  the 
precedents  in  the  reign  of  John,  Henry  III.,  and  Edward  II., 
which  yet  were  not  without  their  weight  as  constitutional  anal- 
ogies, was  merely  that  which  the  commons  had  repeatedly 
maintained  during  the  minority  of  the  present  king,  and  which 
had  produced  the  former  commissions  of  reform  in  the  third 
and  fifth  years  of  his  reign.  These  were  upon  the  whole  nearly 
the  same  in  their  operation.  It  must  be  owned  there  was  a 
more  extensive  sway  virtually  given  to  the  lords  now  appoint- 
ed, by  the  penalties  imposed  on  any  who  should  endeavor  CO 
obstruct  what  they  might  advise ;  the  design  as  well  as  ten- 
dency of  which  was  no  doubt  to  throw  the  whole  administration 
into  their  hands  during  the  period  of  this  commission. 

Those  who  have  written  our  history  with  more  or  less  of 
a  Tory  bias  exclaim  against  this  parliamentary  commission 
as  an  unwarrantable  violation  of  the  king's  sovereignty,  and 
even  impartial  men  are  struck  at  first  sif^t  by  a  measure 
that  seems  to  overset  the  natural  balance  of  our  constitution. 
Rut  it  would  be  unfair  to  blame  either  those  concerned  in  iliis 
commission,  some  of  whose  names  at  least  have  been  handed 
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down  with  unquestioned  respect,  or  those  high-spirited  repre- 
sentatives of  the  people  whose  patriot  firmness  has  been  hith- 
eno  commanding  all  our  sympathy  and  gratitude,  unless  we 
could  distinctly  pronounce  by  what  gentler  means  they  could 
restrain  the  excesses  of  government.  Thirteen  parhaments  had 
ah-eady  met  since  the  accession  of  Richard ;  in  all  the  same 
remonstrances  had  been  repeated,  and  the  same  promises  re- 
newed. Subsidies,  more  frequent  than  in  any  former  reijrn, 
had  been  granted  for  the  supposed  exigencies  of  the  war;  hut 
this  was  no  longer  illuminated  by  those  dazzling  victories  wtiich 
give  to  fortune  the  mien  of  wisdom ;  the  coasts  of  England 
were  perpetually  ravaged,  and  her  trade  destroyed;  while  the 
administration  incurred  the  suspicion  of  diverting  to  private 
uses  that  treasure  which  they  so  feebly  and  unsuccessfully 
apphcd  to  the  public  5cr\'ice.  No  voice  of  his  people,  until 
it. spoke  in  thunder,  would  stop  an  intoxicated  boy  in  tiic  waste- 
ful career  of  dissipation.  He  loved  festivals  and  pageants,  the 
prevailing  folly  of  his  time,  with  unusual  frivolity ;  and  his 
ordinary  living  is  represented  as  beyond  comfiarison  more 
showy  and  sumptuous  than  even  that  of  his  magnificent  and 
chivalrous  predecessor.  Acts  of  parliament  were  no  adequate 
barriers  to  his  misgovemment.  "  Of  what  avail  arc  statutes," 
says  Wabingham,  "  since  the  king  with  his  privy  council  is 
wont  to  abolish  what  parliament  has  just  enacted  ?"<'  The 
constant  prayer  of  the  commons  in  every  session,  that  former 
statutes  might  be  kept  in  force,  is  no  slight  presumption  that 
they  were  not  secure  of  being  regarded.  It  may  be  true  that 
Edward  111,'s  government  had  been  full  as  arbitrary,  though 
not  so  unwise,  as  his  grandson's ;  but  this  is  the  strongest 
argument  that  nothing  less  than  an  extraordinary  remedy  could 
preserve  the  still  unstable  liberties  of  England. 

The  best  pica  that  could  be  made  for  Richard  was  his  inex- 
perience, and  the  misguided  suggestions  of  favorites.  This, 
however,  made  it  more  necessary  to  remove  those  false  ad- 
visers, and  to  supply  that  inexperience.  Unquestionably  the 
choice  of  ministers  is  reposed  in  the  sovereign;  a  trust,  like 
every  other  attribute  of  legitimate  power,  for  the  public  good ; 
not,  what  no  legitimate  power  can  ever  be,  the  instrument 
of  selBshness  or  caprice.  There  is  something  more  sacred 
than  the  prerogative,  or  even  tlian  the  constitution:  the  pub- 

4  Rot  Pul.  p.  4i. 


THE  MIDDLE  AGES 


3'9 


lie  weal,  for  which  all  powers  are  granted,  and  to  which  they 
must  all  be  referred.  For  this  pubHc  weal  it  is  confessed  to 
Lc  sometimes  necessary  to  shake  the  jjossessor  of  the  throne 
out  of  his  scat ;  could  it  never  be  permitted  to  suspend,  though 
but  indirectly  and  for  a  time,  the  positive  exercise  of  misap- 
plied prerogatives?  He  has  learned  in  a  ver)-  different  school 
from  myself,  who  denies  to  parliament  at  the  present  day  a 
prevcnlivc  as  well  as  vindictive  control  over  llie  administralioii 
of  affairs ;  a  right  of  resisting,  by  those  means  which  tie  within 
its  sphere,  the  appointment  of  unfit  ministers.  These  means 
are  now  indirect ;  they  need  not  to  be  the  less  effectual,  and 
they  arc  certainly  more  salutary  on  that  account.  But  we  must 
not  make  our  notions  of  the  constitution  in  its  perfect  sym- 
metry of  manhood  the  measure  of  its  infantine  proportions, 
nor  expect  from  a  parliament  just  struggling  into  life,  and 
"  pawing  to  get  free  its  hinder  parts,"  the  regularity  of  definite 
and  habitual  power. 

It  is  assumed  rather  too  lightly  by  some  of  those  historians 
to  whom  I  have  alluded  that  these  commissioners,  though  but 
appointed  for  a  twelvemonth,  designed  to  retain  longer,  or 
would  not  in  fact  have  surrendered,  their  authority.  There 
is  certainly  a  danger  in  these  delegations  of  pre-eminent  trust ; 
but  I  think  it  more  formidable  ht  a  republican  form  than  un- 
der such  a  government  as  our  own.  The  spirit  of  the  peo- 
ple, the  letter  of  the  law,  were  both  so  decidedly  monarchical, 
that  no  glaring  attempt  of  the  commissioners  to  keep  the 
helm  continually  in  their  hands,  though  it  had  been  in  the 
king's  name,  would  have  had  a  fair  probability  of  success. 
And  an  oligarchy  of  fourteen  persons,  different  in  rank  and 
profession,  even  if  we  should  impute  criminal  designs  to  all 
of  them,  was  ill  calculated  for  permanent  union.  Indeed  the 
facility  with  which  Richard  reassumcd  his  full  powers  two 
years  afterwards,  when  miscondnct  had  rendered  his  circum- 
stances far  more  unfevorable,  gives  the  corroboration  of  ex- 
perience to  this  reasoning.  By  yielding  to  the  will  of  his 
parliament  and  to  a  temporarj*  suspension  of  prerogative,  this 
unfortunate  prince  might  probably  have  reigned  long  and 
peacefully :  the  contrary  course  of  acting  led  eventually  to  his 
deposition  and  miserable  death. 

Before  ihc  dissolution  of  parliament  Richard  made  a  verbal 
protestation  tltat  nothing  done  therein  should  be  in  prejudice 
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of  bis  rights;  a  reservation  Dot  unusual  when  any  remark- 
able concession  was  made,  bm  which  could  not  decently  be 
interpreted,  whatever  he  might  mean,  as  a  dissent  from  the 
statute  just  passed.  Some  months  had  intervened  when  the 
king,  who  had  already  released  Suffolk  from  prison  and  re- 
stored htm  to  his  favor,  procured  from  the  judges,  whom  he 
had  stmunoned  to  Nottingham,  a  most  convenient  set  of  an- 
swers to  questions  concerning  the  late  proceedings  in  parlia- 
ment. Trcsilian  and  Helknap,  cliief  justices  of  the  King's 
Bench  and  Common  Pleas,  with  several  other  judges,  gave  It 
under  their  seals  that  the  late  statute  and  commission  were 
derogatory  to  the  prerogative;  that  all  who  procured  it  to  be 
passed,  or  persuaded  or  compelled  the  king  to  consent  to  it, 
were  guilty  of  treason ;  tiial  the  king's  business  must  be  pro- 
ceeded upon  before  any  other  in  parliament ;  that  he  may  put 
an  end  to  the  session  at  his  pleasure ;  that  tiis  ministers  cannot 
be  impeached  without  his  consent;  that  any  members  of  par- 
liament contravening  the  three  last  articles  incur  tlie  penalties 
of  treason,  and  especially  he  who  moved  for  the  sentence  of 
deposition  against  Edward  II.  to  be  read ;  and  that  the  judg- 
ment against  the  Earl  of  Suffolk  might  he  revoked  as  alto- 
gether erroneous. 

These  answers,  perhaps  extorted  by  menaces,  as  all  tlie 
judges,  except  Tresilian,  protested  before  the  next  parliament, 
were  for  ihe  most  part  servile  and  unconstitutional.  The  in- 
dignation which  they  excited,  and  Ihc  measures  successfully 
taken  to  withstand  the  king's  designs,  belong  to  general  his- 
tory; but  I  shall  pass  slightly  over  that  season  of  turbulence, 
which  aflforded  no  legitimate  precedent  to  our  constitutional 
annals.  Of  the  five  lords  appellants,  as  they  were  called, 
Gloucester,  Derby,  Nottingham,  Warwick,  and  Arundel,  the 
three  former,  at  least,  have  little  claim  to  our  esteem ;  but 
in  every  age  it  is  the  sophism  of  malignant  and  peevish  men 
to  traduce  the  cause  of  freedom  itself,  on  account  of  the  inter- 
ested motives  by  which  its  ostensible  advocates  have  frequently 
been  actuated.  The  parliament,  who  had  the  country  thor- 
oughly with  them,  acted  no  doubt  honestly,  but  with  an  inat- 
tention to  the  rules  of  law.  culpable  indeed,  yet  from  which 
the  most  dvilized  of  their  successors,  in  the  heat  of  passion 
and  triumph,  have  scarcely  been  exempt.  Whether  all  with 
whom  they  dealt  severely,  some  of  them  apparently  of  good 
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previous  reputation,  merited  such  punishment,  is  more  than, 
upon  uncertain  evidence,  a  modern  WTiter  can  profess  to  de- 
cide.' 

Notwithstanding  the  dealli  or  exile  of  all  Richard's  favor- 
ites, and  the  oatli  taken  not  only  by  parliament,  but  by  every 
class  of  the  people,  to  stand  by  the  lords  appellants,  we  find 
him,  after  about  a  year,  sudticnly  annihilating  their  preten- 
sions, and  snatching  the  reins  again  without  obstruction.  The 
secret  cause  of  this  event  is  among  the  many  obscurities  that 
attend  the  history  of  his  reign.  It  was  conducted  with  a  spirit 
and  activity  which  broke  out  two  or  three  times  in  the  course 
ol  his  imprudent  life ;  but  we  may  conjecture  that  he  had 
the  advantage  of  disunion  among  his  enemies.  For  some  years 
after  this  the  king's  adniinisiraiion  was  prudent.  The  great 
seal,  which  he  took  away  from  Archbishop  Arundel,  he  gave 
to  Wykcham  Bishop  of  Winchester,  another  member  of  the 
reforming  commission,  but  a  man  of  great  moderation  and 
political  experience.  Some  time  after  he  restored  the  seal 
to  Arundel,  and  reinstated  the  Duke  of  Gloucester  in  the  coun- 
cil. The  Duke  o(  Lancaster,  who  had  been  absent  during  the 
transactions  of  the  tenth  and  eleventh  years  of  the  king,  in 
prosecution  of  his  Castilian  war,  formed  a  link  between  the 
parties,  and  seems  to  have  maintained  some  share  of  public 
favor. 

There  was  now  a  more  apparent  harmony  between  the  court 
and  the  parliament.  It  seems  to  have  been  tacitly  agreed  that 
they  should  not  interfere  with  the  king's  household  expenses; 
and  they  gratified  him  in  a  point  where  his  honor  had  been 
most  wounded,  declaring  his  prerogative  to  be  as  high  and 
unimpaired  as  that  of  his  predecessors,  and  repealing  the  pre- 
tended statute  by  virtue  of  which  Edward  II.  was  said  to  have 
been  deposed.'  They  were  provident  enough,  however,  to 
grant  conditional  subsidies,  to  be  levied  only  in  case  of  a 
ro}*al  expedition  against  the  enemy  ;  and  several  were  accord- 
ingly remitted  by  proclamation,  this  condition  not  being  ful- 
filled. Richard  never  ventured  to  recall  his  favorites,  though 
he  testified  his  unabated  afTection  for  Verc  by  a  pompous 
funeral.     Few  complaints,  unequivocally  afTccting  the  minis- 
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try,  were  presented  by  the  commons,  In  one  parliament  the 
chancellor,  treasurer,  and  counsel  resigned  their  offices,  sub- 
mitling  tlicnisclves  to  its  judgment  in  case  any  matter  of  ac- 
cusation should  be  alleged  against  them.  The  commons,  after 
a  day's  deliberation,  probably  to  make  their  approbation  ap- 
pear more  solemn,  declared  in  full  parliament  that  nothings 
amiss  had  been  found  in  the  conduct  of  these  ministers,  and 
that  they  held  them  to  have  faithfully  discharged  their  duties. 
The  king  reinstated  them  accordingly,  with  a  protestation  that 
this  should  not  be  made  a  precedent,  and  that  it  was  his  right 
to  change  his  serx'anis  at  pteasure^r 

But  this  summer  season  was  not  to  last  forever.  Richard 
had  but  dissembled  with  those  concerned  in  the  transactions 
of  1388,  none  of  whom  he  could  ever  forgive.  These  lords  in 
lapse  of  time  were  divided  among  cacli  other.  The  earls  of 
Derby  and  Nottingham  were  brought  into  the  king's  interest. 
The  Earl  of  Arundel  came  to  an  open  breach  with  the  Duke 
of  Lancaster,  whose  pardon  he  was  compelled  tn  ask  (or  an 
unfounded  accusation  in  parliament.*  Gloucester's  ungov- 
erned  ambition,  elated  by  popularity,  could  not  brook  the  as- 
cendency of  his  brother  Lancaster,  who  was  much  less  odious 
to  the  king.  He  had  constantly  urged  and  defended  the  con- 
cession of  Guienne  to  this  prince  to  be  held  for  life,  reserving 
only  his  licgc  homage  to  Kichard  as  King  of  I'Vance ;  •  a  grant 
as  unpopular  among  the  natives  of  that  country  as  ft  was  de- 
rogatory to  the  crown  ;  but  Lancaster  was  not  much  indebted 
to  his  brother  for  assistance  which  was  only  given  in  order  to 
diminish  his  influence  in  England.  The  truce  with  France,  and 
the  king's  French  marriage,  which  Lancaster  supported,  were 
passionately  opposed  by  Gloucester.  And  the  latter  had  given 
keener  provocation  by  speaking  contemptuously  of  that  mis- 
alliance with  Katherine  Swineford  which  contaminated  the 
blood  of  Plantagenet.  To  the  parliament  summoned  in  the 
20lh  of  Richard,  one  object  of  which  was  to  legitimate  the 
Duke  of  Lancaster's  antenuptial  children  by  this  lady,  neither 
Gloucester  nor  Arundel  would  repair.  There  passed  in  this 
assembly  something  rcmarkahle,  as  it  exhibits  not  only  the 
arbitrary  temper  of  the  king,  a  point  by  no  means  doul>tful, 
but  the  inefficiency  of  the  commons  to  resist  it  without  support 

{Hot   PhtI.  1}  R.  II.  p.  aH. 
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from  political  confederacies  of  the  nobility.  The  circumstances 
are  thus  rvlated  in  the  record. 

During  the  session  tlic  kiug  sent  for  the  lords  into  parlia- 
ment one  afternoon,  and  told  them  how  he  had  heard  of  certain 
articles  of  complaint  made  by  the  commons  io  conference  with 
them  a  few  days  before,  some  of  wliich  appeared  to  the  king 
against  his  royalty,  estate,  and  liberty,  and  commanded  the 
cfiancellor  to  inform  him  fully  as  to  this.  The  chancellor  ac- 
cordingly related  the  whole  matter,  which  consisted  of  four 
alleged  grievances ;  namely,  that  sheriffs  and  escheators,  not- 
withstanding a  statute,  arc  continued  in  their  olHccs  beyond 
a  year;/  that  the  Scottish  marches  were  not  well  kept;  that 
the  statute  against  wearing  great  men's  liveries  was  disre- 
garded; and.  lastly,  that  the  excessive  charges  of  tlie  king's 
household  ought  to  be  diminished,  arising  from  the  multitude 
of  bishops  and  of  ladies  who  arc  there  maintained  at  his  cost. 

Upon  this  information  the  king  declared  to  the  lords  that 
through  God's  gift  he  is  by  lineal  right  of  inheritance  tving  of 
England,  and  will  have  the  royally  and  freedom  of  his  crown, 
from  which  some  of  these  articles  derogate.  The  first  peti- 
tion, that  sheriffs  should  never  remain  in  office  beyond  a  year, 
he  rejccled :  butj  passing  lightly  over  the  rest,  took  most  of- 
fence that  the  commons,  who  are  his  lieges,  should  take  on 
themselves  to  make  any  ordinance  respecting  his  royal  per- 
son or  household,  or  those  whom  he  might  please  Jo  have 
about  him.  He  enjoined  therefore  the  lords  to  declare  plainly 
to  the  commons  his  pleasure  in  this  matter ;  and  especially 
directed  the  Duke  of  Lancaster  to  make  the  speaker  give  up 
the  name  of  the  person  who  presented  a  bill  for  this  last  ar- 
ticle in  the  lower  house. 

The  commons  were  in  no  state  to  resist  this  unexpected 
promptitude  of  action  in  the  king.  They  surrendered  the  ob- 
noxious bill,  with  its  proposer,  one  Thomas  Haxey.  and  with 
great  humility  made  excuse  that  they  never  designed  to  give 
oflfcnce  to  his  majesty,  nor  to  interfere  with  his  household  or 
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attendants,  knowing  well  Itiat  such'  things  do  not  belong  to 
them,  but  to  the  king  alone ;  but  merely  to  draw  liis  attention, 
that  he  might  act  therein  as  should  please  him  best.  The  king 
forgave  these  pitiful  suppIiaiHs;  but  Haxcy  was  adjudged  in 
parliament  to  suffer  death  as  a  traitor.  As,  however,  he  was 
a  derk^  the  Archbishop  of  Canterbury,  at  the  head  of  the 
prelates,  obtained  of  the  king  that  his  life  might  be  spared, 
and  that  they  might  have  the  custody  of  his  person ;  protesting 
that  this  was  not  claimed  by  way  of  right,  but  merely  of  the 
king's  grace' 

This  was  an  open  defiance  of  parliament,  and  a  declara- 
tion of  arbitrary  power.  For  it  would  be  impossible  to  con- 
tend that,  after  the  repeated  instances  of  control  over  public 
expenditure  by  the  commons  since  the  50th  of  Edward  III., 
this  principle  was  novel  and  unauthorized  by  the  constitution, 
or  Ihat  the  right  of  free  speech  demanded  by  them  in  every 
parliament  was  not  a  real  and  indisputable  privilege.  The 
king,  however,  was  completely  successful,  and,  having  proved 
the  feebleness  of  the  commons,  fell  next  upon  those  he  more 
dreaded.  By  a  skilful  piece  of  treachery  he  seized  the  Duke  of 
Gloucester,  and  spread  consternation  among  all  his  party.  A 
parliament  was  summoned,  in  which  the  only  struggle  was  to 
outdo  the  king's  wishes,  and  thus  to  efface  their  former  trans- 
gressions,*" Gloucester,  who  had  been  murdered  at  Calais, 
was  attainted  after  his  death ;  Arundel  was  beheaded,  his 
brother  the  Archbishop  of  Canterbury  deposed  and  banished, 
Warwick  anil  Cobham  sent  beyond  sea.  The  commission  of 
tlie  tenth,  the  proceedings  in  parliament  of  the  eleventh  year 
of  the  king,  were  annulled.  The  answers  of  the  judges  to  the 
questions  put  at  Nottingham,  which  had  been  punished  with 
death  and  exile,  were  pronounced  by  parliament  to  be  just  and 
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any  judgment  against  persons  therein  impeached.  Their  issue 
male  were  disabled  from  ever  sitting  in  parliament  or  hold- 
ing place  in  council.  These  violent  ordinances,  as  if  the  prece- 
dent they  were  then  overturning  had  not  shielded  itself  with 
the  same  sanction,  were  sworn  to  by  parliament  upon  the  cross 
of  Canterbury,  and  confirmed  by  a  national  oath,  with  the 
penalty  of  excommunication  denounced  against  its  infringers. 
Of  those  recorded  to  have  bound  tlaemselves  by  this  adjuration 
to  Richard,  far  the  greater  part  had  touched  the  same  rehcs 
for  Gloucester  and  Arundel  ten  years  before,  and  two  years 
afterwards  swore  allegiance  to  Henry  of  Lancastcr.n 

In  the  fervor  of  prosecution  this  parliament  could  hardly 
go  beyond  that  whose  acts  they  were  annulling;  and  each  is 
alike  unworthy  to  be  remembered  in  the  way  of  precedent. 
But  the  leaders  of  the  former,  though  vindictive  and  turbu- 
lent, had  a  concern  for  the  public  interest;  and,  after  pun- 
ishing their  enemies,  left  the  government  upon  its  right  foun- 
dation. In  this  all  regard  for  liberty  was  extinct ;  and  the 
commons  set  the  dangerous  precedent  of  granting  tlie  king  a 
subsidy  upon  wool  during  his  life.  Their  remarkable  act  of 
severity  was  accompanied  by  another,  less  unexampled,  but, 
as  it  proved,  of  more  ruinous  tendency.  The  petitions  of  tlie 
commons  not  having  been  answered  during  the  session,  which 
they  were  always  anxious  to  conclude,  a  commission  was  grant- 
ed for  twelve  peers  and  six  commoners  to  sit  alter  the  dissolu- 
tion, and  "  examine,  answer,  and  fully  determine,  as  well  all 
the  said  petitions,  and  the  matters  therein  comprised,  as  all 
other  matters  and  things  moved  in  the  king's  presence,  and 
all  things  incident  thereto  not  yet  determined,  as  shall  seem 
best  to  them."  *  The  "  other  matters  "  mentioned  above  were, 
I  suppose,  private  petitions  to  the  king's  council  in  parliament, 
which  had  been  frequently  despatched  after  a  dissolution.  For 
in  the  statute  which  establishes  this  commission.  21  R.  11.  c. 
i6,  no  powers  arc  committed  hut  those  of  examining  petitions : 
which,  if  it  does  not  confirm  the  charge  afterwards  alleged 
against  Richard,  of  falsifying  the  parliament  roll,  must  at  least 
be  considered  as  limiting  and  explaining  the  terms  of  the  latter. 
Such  a  trust  had  been  committed  to  some  lords  of  the  council 
eight  years  before,  in  very  peaceful  rimes ;  and  h  was  even 
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rcfjuested  that  the  same  might  b«  done  in  future  parliaments. P 
But  it  is  ubviuns  what  a  latitude  this  gave  to  a  prevailing  fac- 
tion. These  eighteen  commissioners,  or  some  of  them  (for  tlicre 
were  those  who  disHked  the  turn  of  affairsj,  usurped  the  full 
rights  of  the  legislature,  which  undoubtedly  were  only  dele- 
gated in  respect  of  business  already  commenced.4  They  im- 
posed a  perpetual  oath  on  prelates  and  lords  for  all  time  to 
come,  to  be  taken  before  obtaining  livery  of  their  lands,  that 
they  would  maintain  the  statutes  and  ordinances  made  by  this 
parUamcnt,  or  "  afterwards  by  the  lords  and  knights  having 
power  committed  to  them  by  the  same."  They  declared  it  high 
treason  to  disobey  ttieir  ordinances.  They  aimullcd  the  patents 
of  the  dukes  of  Hereford  and  Norfolk,  and  adjudged  Henry 
Bowct,  the  former's  chaplain,  who  had  advised  him  to  petition 
for  his  inheritance,  to  the  penalties  of  treason.''  And  thus, 
having  obtained  a  revenue  for  life,  and  the  power  of  parliament 
being  notoriously  usurped  by  a  knot  of  his  creatures,  the  king 
was  tittle  likely  to  meet  his  people  again,  and  became  as  truly 
absolute  as  his  ambition  could  require. 

It  had  been  necessary  for  this  purpose  to  subjugate  the 
ancient  nobility.  I'or  the  English  constitution  gave  them  such 
paramount  rights  that  it  was  impossible  cither  to  make  tlieni 
surrender  their  country's  freedom,  or  to  destroy  it  without 
Ihcir  consent.  But  several  of  the  chief  men  had  fallen  or  were 
involved  with  the  party  of  Gloucester.  Two  who,  having  once 
belonged  to  it.  had  lately  plunged  into  the  depths  of  infamy 
to  ruin  their  former  friends,  \verc  still  perfectly  obnoxious  to 
the  king,  who  never  forgave  their  original  sin.  These  two, 
Henry  of  Bolingbroke,  Earl  of  Derby,  and  Mowbray.  Earl  of 
Nottingham,  now  dukes  of  Hereford  and  Norfolk,  the  most 
powerful  of  the  remaining  nobility,  were,  by  a  singular  con- 
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juncture,  thrown,  as  it  were,  at  the  king's  feet.  Of  the  political 
mysteries  which  this  reign  affords,  Done  is  more  inexpUcable 
than  the  quarrel  of  these  peers.  In  the  parUamcnt  at  Shrews- 
bury, in  1398,  Hcreforil  was  calleJ  upon  by  the  king  to  relate 
what  had  passed  between  the  Duke  of  Norfolk  and  himself  in 
slander  of  his  majesty.  He  detailed  a  pretty  long  and  not 
improbable  conversation,  in  which  Norfolk  had  asserted  the 
king's  intention  of  destroying  ihem  both  for  their  old  offence 
in  impeaching  his  ministers.  Norfolk  had  only  to  deny  the 
charge  and  throw  his  gauntlet  at  the  accuser.  It  was  referred 
to  the  eighteen  commissioners  who  sat  after  the  dissolution, 
and  a  trial  by  combat  was  awarded.  But  when  this,  after 
many  delays,  was  about  to  take  place  at  Coventry,  Richard 
interfered  and  settled  the  dispute  by  condemning  Hereford  to 
banishment  for  ten  years  and  Norfolk  for  life.  This  strange 
determination,  which  treated  both  as  guilty  where  only  one 
could  be  so,  seems  to  admit  no  other  solution  than  the  king's 
desire  to  rid  himself  of  two  peers  whom  he  feared  and  hated 
at  a  blow.  But  it  is  difficult  to  understand  by  what  means 
he  drew  the  crafty  Bolingbroke  into  his  snare./  However 
this  might  have  been,  he  now  threw  away  all  appearance  ol 
moderate  government.  The  indignities  he  had  suffered  in 
the  eleventh  year  of  his  reign  were  still  at  his  heart,  a  desire 
to  revenge  which  seems  to  have  been  the  mainspring  of  his 
conduct.  Though  a  general  pardon  of  those  proceedings  had 
been  granted,  not  only  at  the  time,  but  in  his  own  last  parlia- 
ment, he  made  use  of  tlicm  as  a  pretence  to  extort  money 
from  seventeen  counties,  to  whom  he  imputed  a  share  in  the 
rebellion.  He  compelled  men  to  confess  under  their  seals 
that  they  had  been  guilty  of  treason,  and  to  give  blank  obli- 
gations, which  his  officers  filled  up  with  large  sums.'  Upon 
the  death  of  the  Duke  of  Lancaster,  who  had  passively  com- 
plied throughout  all  these  transactions,  Richard  refused  livery 
of  his  inheritance  to  Hereford,  whose  exile  implied  no  crime, 
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and  who  had  letters  patent  enabling  him  to  make  his  attorney 
for  that  purpusc  during  its  continuance,  in  sliort,  his  govern- 
ment for  nearly  two  years  was  altogether  tyrannical;  and, 
upon  the  same  principles  that  cost  James  II.  his  ihroiie,  i( 
was  unquestionably  far  more  necessary,  unless  our  father 
would  have  abandoned  all  thought  of  liberty,  to  expel  Richard 
II.  Far  be  it  from  us  to  extenuate  the  treachery  of  the  Percys 
towards  this  unliappy  prince,  or  the  cnicl  circumstances  of  his 
death,  or  in  any  way  to  extol  either  his  successor  or  the  chief 
men  of  that  time,  most  of  whom  were  ambitious  and  faithless ; 
but  after  such  long  experience  of  the  king's  arbitrary,  dissem- 
bling, and  revengeful  temper,  I  see  no  other  safe  course,  in  th« 
actual  slate  of  the  constitution,  than  what  the  nation  concurred 
in  pursuing. 

The  reign  of  'Ricliard  11.  is,  in  a  constitutional  Hght,  th< 
most  interesting  part  of  our  earlier  history;  and  it  has  bccit^ 
the  most  imperfectly  written.  Some  have  misrepresented  the 
truth  through  prejudice,  and  otliers  through  carelessness.  It 
is  only  to  be  understood,  and,  indeed,  there  are  great  diffi- 
culties ill  the  way  of  understanding  it  at  all,  by  a  perusal  of 
the  rolls  of  parliament,  with  some  assistance  from  the  con- 
temporary historians,  Walsingham.  Knyghlon,  the  anonymous 
biographer  published  by  Hearne,  and  Froissart.  These,  I  must 
remark,  except  occasionally  the  last,  are  extremely  hostile  to 
Richard :  and  although  we  are  far  from  being  bound  to  ac- 
quiesce In  their  opinions,  it  is  at  least  unwarrantable  in  modern 
writers  to  sprinkle  their  margins  with  references  to  such  au- 
thority in  support  of  positions  decidedly  opposite.* 

The  revolution  which  elevated  Henry  IV.  to  the  throne  was 
certainly  so  far  accomplished  by  force,  that  the  king  was  in 
captivity,  and  those  who  might  still  adhere  to  him  in  no  con- 
dition to  support  his  authority.  But  the  sincere  concurrence 
which  most  of  the  prelates  and  nobility,  with  the  mass  of  the 
people,  gave  to  changes  that  could  not  have  been  otherwise 
effected  by  one  so  unprovided  with  foreign  support  as  Henry, 
proves  this  revolution  to  have  been,  if  not  an  indispensable,  yet 
a  national  act,  and  should  prevent  our  considering  the  I-an- 
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castrtan  kings  as  usurpers  of  the  throne.  Nothing  indeed  looks 
so  inucli  like  usurpation  in  the  whole  transaction  as  Henr}''s 
remarkable  challenge  of  the  crown,  insinuating,  though  not 
avowing,  as  Hume  has  justly  animadverted  upon  it,  a  blse 
and  ridiculous  title  by  right  line  of  descent,  and  one  equally 
unwarrantable  by  conquest.  The  course  of  proceedings  is 
worthy  of  notice.  As  tlic  renunciation  of  Kicliard  might  well 
pass  for  the  effect  of  compulsion,  ttiere  was  a  strong  reason 
for  propping  up  its  instability  by  a  solemn  deposition  from  the 
throne,  foundcf?  upon  specific  charges  of  niisgovcmmcnt. 
Again,  as  the  right  of  dethroning  a  monarch  was  nowhere  found 
in  the  law,  it  was  cijually  requisite  to  support  this  assumption 
of  power  by  an  actual  abdication.  But  as  neither  one  nor  tlie 
other  fill'C<l  up  the  Duke  of  Lancaster's  wishes,  who  was  not 
contented  with  owing  a  crown  to  election,  nor  seemed  atto-. 
gether  to  account  for  the  exclusion  of  the  house  of  March, 
he  devised  this  claim,  which  was  preferred  in  the  vacancy  of 
the  throne,  Richard's  cession  having  been  read  and  approved 
in  parliaincut,  and  the  sentence  of  deposition,  "  out  of  abun- 
dant caution,  and  to  remove  all  scruple,"  solemnly  passed  by 
seven  commissioners  appointed  out  of  the  several  estates. 
"  After  which  challenge  and  claim."  says  the  record,  "  the  lords 
spirittial  and  temporal,  and  all  the  estates  there  present,  being 
asked,  separately  and  together,  what  they  thought  of  the  said 
challenge  and  claim,  the  said  estates,  witti  the  whole  people, 
without  any  difficulty  or  delay,  consented  that  the  said  duke 
shouhl  reign  over  thcm."f  The  claim  of  Hcnr>".  as  opposed  to 
that  of  the  Earl  of  March,  was  indeed  ridiculous;  but  it  is 
by  no  means  evident  that,  in  such  cases  of  extreme  urgency 
as  leave  no  security  for  the  common  weal  but  the  deposition 
of  a  reigning  prince,  there  rests  any  positive  obligation  upon 
the  estates  of  the  realm  to  fill  his  place  with  the  nearest  heir. 
A  revolution  of  this  kind  seems  rather  lo  defeat  and  con- 
found all  prior  titles:  though  in  the  new  settlement  it  will 
commonly  be  prudent,  as  well  as  equitable,  to  treat  them  with 
some  regard.  Were  this  otherwise  it  would  he  hard  to  say 
why  William  III.  reigned  to  the  exclusion  of  Anne,  or  even 
of  the  Pretender,  who  had  surely  committed  no  offence  at 
that  time ;  or  why  (if  such  indeed  be  the  true  construction 
of  the  Act  of  Settlement)  the  more  distant  branches  of  the 
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royal  stock,  descendants  of  Henry  VII.  and  earlier  kings, 
have  lieen  cut  off  from  ilietr  hope  of  succession  by  the  re- 
striction to  tire  heirs  of  the  Princess  Sophia. 

In  this  revolution  of  1399  there  was  as  remarkable  an  atten- 
tion shown  to  the  formaJities  of  the  constitution,  allowance 
made  for  the  men  and  the  times,  as  in  tliat  o(  1688.  The  parlia- 
ment was  not  opened  by  commission ;  no  one  took  the  office 
of  president ;  the  commons  did  not  adjourn  to  their  own  cham- 
ber;  they  chose  nu  speaker;  the  name  of  parliament  was  not 
taken,  but  that  only  of  estates  of  the  realm.  But  as  it  would. 
have  been  a  violation  of  constitutional  principles  to  assume 
a  parliamentary  character  without  the  king's  commission, 
though  summoned  by  his  writ,  so  it  was  still  more  essential 
to  limit  their  exercise  of  power  to  the  necessity  of  circum- 
stances. Upon  the  cession  of  the  king,  as  upon  his  death,  the 
parliament  was  no  more;  its  existence,  as  the  council  of  the 
sovereign,  being  dependent  upon  his  will.  The  actual  con- 
vention summoned  by  the  writs  of  Richard  could  not  legally 
Ijecomc  the  parliament  of  Henry  ;  and  the  validity  of  a  statute 
declaring  it  to  be  such  would  probably  have  been  questionable 
in  tliat  age,  when  the  power  of  statutes  to  alter  the  original 
principles  of  the  common  law  was  by  no  means  so  thoroughly 
recognized  as  at  the  Restoration  and  Revolution.  Yet  Henry 
was  too  well  pleased  with  his  friends  to  part  with  them  so  read- 
ily ;  and  he  had  much  to  effect  before  the  fen-or  of  their  spirits 
should  abate.  Hence  an  expedient  was  devised  of  issuing  writs 
for  a  new  parliament,  returnable  in  six  days.  These  neither 
were  nor  could  be  complied  with;  but  the  same  members  as 
liad  deposed  Richard  sat  in  the  new  parliament,  which  was  reg-- 
ularly  opened  by  Henry's  commissioner  as  if  they  bail  been 
duly  elected."'  In  this  contrivance,  more  than  in  all  the  rest, 
we  may  trace  the  hand  of  lawyers. 

If  we  look  back  from  the  accession  of  Henry  IV.  to  that 
of  his  predecessor,  (he  constitutional  authority  of  the  house 
of  commons  will  be  perceived  to  have  made  surprising  prog- 
ress during  the  course  of  twcnty-lwo  years.  Of  the  three  cap- 
ital points  in  contest  while  Edward  reigned,  that  money  could 
not  be  levied,  or  laws  enacted,  without  the  commons*  consent, 
and  that  the  administration  of  government  was  subject  to  their 
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inspection  and  control,  the  first  was  absolutely  decided  in  their 
iavor,  the  second  was  at  least  perfectly  adniiited  in  principle, 
and  the  last  was  coniirmed  by  frequent  exercise.  The  com- 
mons had  acquired  two  additional  engines  of  immense  effi- 
ciency ;  one,  the  right  of  directing  the  apphcation  of  subsidies, 
and  calling  accountants  before  them ;  tlie  other,  that  of  im- 
peaching the  king-'s  ministers  for  misconduct.  All  these  vig- 
orous shoots  of  liberty  throve  more  and  more  under  the  three 
kings  of  the  house  of  Lancaster,  and  drew  such  strength  and 
nourishment  from  the  generous  heart  of  England,  that  in  allcr- 
timvs,  and  in  a  less  prosperous  season,  though  checked  and 
obstructed  in  their  growth,  neither  the  blasts  of  arbitrary  power 
could  break  them  off,  nor  the  mildew  of  servile  opinion  cause 
them  to  wither.  I  shall  trace  the  progress  of  parliament  till 
the  civil  wars  of  York  and  Lancaster:  i.  in  maintaining  tlie 
exclusive  right  of  taxation ;  2.  in  directing  and  checking  the 
public  expenditure;  3.  in  making  supplies  depend  on  the  re- 
dress of  grievances ;  4.  in  securing  the  people  against  illegal 
ordinances  and  interpolations  of  the  statutes;  5.  in  controlling 
the  royal  administration  ;  6.  in  punishing  bad  ministers  ;  and 
lastly,  in  establisliing  their  oivn  immunities  and  privileges. 

I.  The  pretence  of  levying  money  without  consent  of  par- 
liament expired  with  Edward  IIL,  who  had  asserted  it,  as 
Vic  have  seen,  in  the  very  last  year  of  his  reign.  A  great 
council  of  lords  and  prelates,  summoned  in  the  second  year 
of  his  successor,  declared  that  they  could  advise  no  remctiy 
(or  the  king's  necessities  without  laying  taxes  on  the  people, 
which  could  only  be  granted  in  parliament.'  Nor  was  Rich- 
ard ever  accused  of  illegal  tallages,  the  frer|uent  theme  of  re- 
monstrance under  Edward,  unless  we  may  conjecture  that  this 
charge  is  implied  in  an  act  (ii  R-  U.  c.  g)  which  annuls  all 
impositions  on  wool  and  leather,  without  consent  of  parlia- 
ment, if  any  there  be.}"  Doubtless  his  innocence  in  this  respect 
was  the  effect  of  weakness;  and  if  the  revolution  of  1399  had 
not  put  an  end  to  his  newly  acquired  despotism,  this,  like 
every  other  right  of  his  people,  would  have  been  swept  away. 
A  less  palpable  means  of  evading  the  consent  of  the  commons 
was  by  the  extortion  of  loans,  and  harassing  those  who  refused 
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to  pay  by  summonses  before  the  council.  These  loans,  the 
frctj^ueut  te&Qurce  of  arbitrary  sovereigns  in  later  times,  are 
6r&t  complained  of  in  an  early  parliament  of  Richard  II.; 
and  a  petition  is  granted  that  no  man  shall  be  compelled  to 
lend  the  king  money.*  liut  how  little  this  was  regarded  we 
may  infer  from  a  writ  directed,  in  1386,  to  some  persons  in 
Boston,  enjoining  tliein  to  assess  every  person  who  had  goods 
and  chattels  to  the  amount  of  twenty  pounds,  in  his  projxirtion 
cf  two  hundred  pounds,  which  tlic  town  had  promised  to  lend 
the  king;  and  giving  an  assurance  that  this  shall  be  deducted 
from  the  next  subsidy  to  be  granted  by  parliament.  Among 
other  extraordinary  parts  of  this  letter  is  a  menace  forfeiting 
life,  limbs,  and  property,  held  out  against  sucli  as  should  not 
obey  these  commissioners.^  After  his  triumph  over  the  pop- 
ular party  towards  the  end  of  his  reign,  he  obtained  large  sums 
in  this  way. 

Under  the  Lancastrian  kings  there  is  much  less  appearance 
of  raising  money  in  an  unparliamentary  course.  Henry  IV. 
obtained  an  aid  from  a  great  cuuncU  in  the  year  I400;  but 
they  did  not  pretend  to  charge  any  besides  themselves ;  though 
it  seems  that  some  towns  afterwards  gave  the  king  a  contri- 
bution.* A  few  years  aherwards  he  directs  the  sheriffs  to  call 
on  the  richest  men  in  their  counties  to  advance  the  money  voted 
by  parliament.  This,  if  any  compulsion  was  threatened,  is  an 
instance  of  overstrained  prerogative,  tliough  consonant  to  the 
practice  of  the  late  reign  .c  There  is,  however,  an  instance  of 
very  arbitrary  conduct  with  respect  to  a  grant  of  money  in 
the  minority  of  Henry  VI.  A  subsidy  had  been  granted  by 
parliament  upon  goods  imported  under  certain  restrictions  in 
favor  of  tlie  merchants,  with  a  provision  thai,  if  these  conditions 
be  not  observed  on  the  king's  part,  then  the  grant  should  be 
void  and  of  no  effect.''  But  an  entry  is  made  on  tlie  roll  of  the 
next  parliament,  that.  "  whereas  .some  disputes  have  arisen 
about  the  grant  of  the  last  subsidy,  it  is  declared  by  the  Dtike 
of  Bedford  and  other  lords  in  parliament,  with  advice  of  the 
judges  and  others  learned  in  the  law,  that  the  said  subsidy  was 
at  all  events  to  be  collected  and  levied  for  the  king's  use ;  not- 
withstanding any  conditions  in  the  grant  of  the  said  subsidy 
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contained."*  The  commons,  however,  in  making  the  grant 
of  a  fresh  subsidy  in  iliis  parliamtni,  renewed  their  former  con- 
ditions, with  the  addition  of  another,  that  "  it  ne  no  part  thereof 
be  bcsgl  nc  dispensed  to  no  oilier  use,  but  only  in  and  for  the 
defense  of  the  said  roialme."  ^ 

2.  The  right  of  granting  supplies  would  have  been  very  in- 
complete, had  it  not  been  accompanied  witli  tlial  of  directing 
their  application.  The  principle  of  appropriating  public  mon- 
eys began,  as  we  have  seen,  in  the  minority  of  Richard ;  and 
was  among  the  best  fruits  of  that  period.  It  was  steadily  main- 
tained under  the  new  dynasty.  Tlie  parliament  of  6  H.  IV. 
granted  two-fifteenths  and  two-tenths,  with  a  tax  on  skins  and 
wool,  on  condition  that  it  should  be  expended  in  the  defence 
of  the  kingdom,  and  not  otherwise,  as  Thomas  Lord  Kumival 
and  Sir  John  iVIham,  ordained  treasurers  of  war  for  this  par- 
liament, to  receive  the  said  subsidies,  shall  account  and  answer 
to  the  commons  at  the  next  parliament.  These  treasurers  were 
sworn  in  parliament  to  exccnie  their  trusts.*  A  similar  pre- 
caution was  adopted  in  the  next  .session.* 

3.  The  commons  made  a  bold  attempt  in  the  second  year 
of  Henry  IV.  to  give  the  strongest  security  to  their  claims  of 
redress,  by  inverting  the  usual  course  of  parliamentary  pro- 
ceedings. It  was  usual  to  answer  their  petitions  on  the  last 
day  of  the  session,  which  put  an  end  to  all  further  discussion 
upon  them,  and  prevented  their  making  the  redress  of  griev- 
ances a  necessary  condition  of  supply.  Tliey  now  requested 
that  an  answer  might  be  given  before  they  made  their  grant  of 
subsidy.  This  wa*  one  of  the  articles  which  Richard  TI.'s 
judges  had  declared  It  high  treason  to  attempt.  Henry  was 
not  inclined  to  make  a  concession  wliich  would  virtually  have 
removed  the  chief  impediment  to  the  ascendency  of  parlia- 
ment. He  first  said  that  he  would  consult  with  the  lords,  and 
answer  according  to  their  advice.  On  the  last  day  of  the  session 
the  commons  were  informed  that  "  it  had  never  been  known 
in  the  time  of  his  ancestors  that  they  should  have  their  peti- 
tions answered  before  they  had  done  all  their  business  in  parlia- 
ment, whether  of  granting  money  or  any  other  concern  ;  where- 
fore the  king  will  not  alter  the  good  customs  and  usages  of 
ancient  times."  < 
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Notwithstanding  the  just  views  these  parliaments  appear 
generally  to  have  entertained  of  their  power  over  the  public 
purse,  that  of  the  third  of  Henry  V.  followed  a  precedent  from 
the  worst  times  of  Richard  II.,  by  granting  the  king  a  subsidy 
on  wool  and  leather  during  his  lifej  This,  a  historian  tells 
us,  Henry  IV.  had  vainly  labored  to  obtain ;  *  but  the  taking 
of  Harfleur  intoxicated  the  English  with  new  dreams  of  con- 
quest in  France,  which  their  good  sense  and  constitutional 
jealousy  were  not  firm  enough  to  resist.  The  continued  ex- 
penses of  the  war,  however,  prevented  this  grant  from  becom- 
ing so  dangerous  as  it  might  have  been  in  a  season  of  tran- 
quillity. Henry  V.,  like  his  father,  convoked  parliament  al- 
most in  every  year  of  his  reign. 

4.  It  had  long  been  out  of  all  question  that  the  legislature 
consisted  of  the  king,  lords,  and  commons;  or,  in  stricter  lan- 
guage, that  the  king  could  not  make  or  repeal  statutes  without 
the  consent  of  parliament.  But  this  fundamental  maxim  was 
still  frequently  defeated  by  various  acts  of  evasion  or  violence ; 
which,  though  protested  against  as  illegal,  it  was  a  difficult 
task  to  prevent.  The  king  sometimes  exerted  a  power  of  sus- 
pending the  observance  of  statutes,  as  in  the  ninth  of  Richard 
II.,  when  a  petition  that  all  statutes  might  be  confirmed  is 
granted,  with  an  exception  as  to  one  passed  in  the  last  parlia- 
ment, forbidding  the  judges  to  take  fees,  or  give  counsel  in 
cases  where  the  king  was  a  party ;  which,  "  because  it  was  too 
severe  and  needs  declaration,  the  king  would  have  of  no  effect 
till  it  should  be  declared  in  parliament."  '  The  apprehension  of 
the  dispensing  prerogative  and  sense  of  its  illegality  are  man- 
ifested by  the  wary  terms  wherein  the  commons,  in  one  of 
Richard's  parliaments,  "  assent  that  the  king  make  such  suf- 
-  ferance  respecting  the  statute  of  provisors  as  shall  seem  rea- 
sonable to  him,  so  that  the  said  statute  be  not  repealed ;  and, 
moreover,  that  the  commons  may  disagree  thereto  at  the  next 
parliament,  and  resort  to  the  statute ;  "  with  a  protestation  that 
this  assent,  which  is  a  novelty  and  never  done  before,  shall  not 
be  drawn  into  precedent ;  praying  the  king  that  this  prot- 
estation may  be  entered  on  the  roll  of  parliament."!  A  peti- 
tion, in  one  of  Henry  IV.'s  parliaments,  to  limit  the  num- 

i  Rot,  Pari.  vol.  iv.  p.  63.  c,   3,   that   it   is   repealed,   but   does  not 

i  WalsinRham,  p.  370.  take  nptice  what  sort   of  repeal  it  had. 
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bcr  of  attorneys,  and  forbid  filazcrs  and  prothonolaries  from 
practising,  having  been  answered  favorably  as  lo  the  first  point, 
wc  find  a  marginal  entry  in  the  roll  that  the  prince  and  council 
had  respited  the  execution  uf  this  act." 

The  dispensing  power,  as  exercised  in  favor  of  individuals, 
is  quite  of  a  different  character  from  this  general  suspension 
of  statutes,  but  indirectly  weakens  the  sovereignty  of  the  legis- 
lature. This  power  was  exerted,  and  even  recognized,  through- 
out all  the  reigns  of  the  Plantagenets.  In  the  first  of  Henry  V. 
the  commons  pray  that  the  statute  for  driving  aliens  out  of  the 
kingdom  be  executed.  The  king  assents,  saving  his  preroga- 
tive and  his  right  of  dispensing  with  it  when  he  pleased.  To 
which  the  commons  replied  tliai  their  intention  was  never 
otherwise,  nor,  by  Gods  help,  ever  should  be.  At  the  same 
time  one  Rees  ap  Thomas  petitions  the  king  to  modify  or 
dispense  with  the  statute  prohibiting  Welshmen  from  pur- 
chasing lands  in  England,  or  the  English  towns  in  Wales; 
which  the  king  grants.  In  the  same  parliament  the  commons 
pray  that  no  grant  or  protection  be  made  co  anyone  in  con- 
travention of  the  statute  of  provisors,  saving  the  king's  prerog- 
ative. He  merely  answers,  "  Let  the  statutes  be  obsc^ed ; " 
evading  any  allusion  lo  his  dispensing  power.ff 

It  has  been  observ'cd,  under  the  reign  of  Edward  III.,  that 
the  practice  of  leaving  statutes  to  be  drawn  up  by  the  judges, 
from  the  petition  and  answer  jointly,  after  a  dissolution  of 
parliament,  presented  an  opportunity  of  falsifying  the  intention 
of  the  legislature,  whereof  advantage  was  often  taken.  Some 
very  remarkable  instances  of  this  fraud  occurred  in  the  suc- 
ceeding reigns. 

An  orriinancc  was  put  upon  the  roll  of  parliament,  in  the 
fifth  of  Richard  II.,  empowering  sheriffs  of  counties  to  arrest 
preachers  of  heresy  and  their  abettors,  and  detain  them  in 
prison  till  they  should  justify  themselves  before  the  church. 
This  was  introduced  into  the  statutes  of  the  year ;  but  the  assent 
of  lords  and  commons  is  not  expressed.  In  the  next  parliament 
the  commons,  reciting  this  ordinance,  declare  that  it  was  never 
assented  to  or  granted  by  thcin.  but  what  had  been  proposed 
in  this  matter  was  without  their  concurrence  fthai  i.s,  as  T  con- 
ceive, had  been  rejected  by  them),  and  pray  that  this  statute 
be  annulled ;  for  it  was  never  their  intent  to  bind  themselves 
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or  llieir  descendants  to  the  bishops  more  than  their  anccst 
had  been  bound  in  limes  past.    The  fting  returucd  aii  answtfi' 
agreeing  to  this  petition.    Nevcrtliclcss  the  pretended  sialule 
was  uiitouchctl,  and  remains  still  among  our  !aws:P    unre- 
pealed, except  by  desuetude,  and  by  iiiierencc  from  the  act» 
of  much  later  times. 

This  commendable  reluctance  of  the  commons  to  let  the 
clerg>-  forge  chains  for  tiicni  produced,  as  there  is  mucli  ap- 
pearance, a  similar  violation  of  their  legislative  rights  in  the 
next  reign.  The  statiite  against  heresy  in  the  second  of  Henry 
IV.  is  not  grounded  upon  any  petition  of  the  comnmns,  but 
only  upon  one  of  the  clergy.  It  is  said  to  be  enacted  by  con- 
sent of  the  lords,  bui  no  notice  is  taken  of  the  lower  house 
in  the  parliament  roll,  though  the  statute  reciting  the  petition 
asserts  the  commons  to  have  joined  in  it.«  The  petition  and 
the  statute  are  both  in  I^lin,  which  is  unusual  in  the  laws  ol 
this  time.  In  a  subsequent  petition  of  the  commons  this  act 
is  styled  "the  statute  made  in  the  second  year  of  your  maj- 
esty's reign  at  the  request  of  the  prelates  and  clerg)'  of  your 
kingdom ; "  which  affords  a  presumption  that  it  had  no  reg> 
ular  assent  of  parliament.'  And  the  spirit  of  the  commons 
during  this  whole  reign  being  remark^ibly  hostile  to  the  church, 
it  would  have  been  hardly  possible  to  obtain  their  consent  to 
so  penal  a  law  against  heresy.  Several  of  their  petitions  seem 
designed  indirectly  to  weaken  its  efficacy  .J 

These  infringements  of  their  most  essential  right  were  re- 
sisted by  the  commons  in  various  ways,  according  to  the  meas- 
ure of  their  power.  In  the  fifth  of  Richard  II.  they  request 
the  lords  to  let  them  see  a  certain  ordinance  before  it  is  en- 
grossed.'   At  another  time  they  procured  some  of  their  own 

*S,H.  II.  itit.  a,  c.  S!  R«.  Plri.  6  rRw.  Pari.  «R.n.  p.  M. 
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members,  as  well  a£  peers,  to  be  pre^cut  at  engrossing  the 
roll.  At  laigtli  tlicy  spoke  out  unc*jui vocally  hx  &  memorable 
petition  which,  besides  its  Intrinsic  importance,  is  deserving" 
of  notice  as  the  earliest  instance  in  which  the  house  of  com- 
mons adopted  the  English  language.  1  shall  present  its  ven- 
crahlc  orthography  without  change. 

"  Ourc  sovcrain  lord,  youre  humble  and  trewc  lieges  thaC 
ben  come  for  the  comunc  of  youre  lond  byscchyn  onto  youre 
rizt  riztwesncssc,  That  so  as  hit  hath  ever  be  thair  liblc  and 
(retloni,  that  thar  sholdc  no  statut  no  lawe  be  made  offiassc 
than  theyc  yaf  therto  their  assent ;  consideringc  that  the  co- 
munc of  youre  lond,  the  whiche  tliat  is,  and  ever  hath  be,  a 
membi'c  of  your  parlemente,  ben  as  well  assenters  as  peti- 
cioncrs,  that  fro  this  tymc  forcward,  by  complcyntc  of  tlic 
comunc  of  any  mischief  axkyngc  rcmcdic  by  mouthc  of  their 
spcker  for  the  comune,  other  ellys  by  petition  writen,  ihat 
tlicr  never  be  no  lawc  made  thcruppon,  and  engrossed  as  statut 
and  lawe,  nother  by  addicions,  nothcr  by  diminucions.  by  no 
manner  of  tcrme  ne  Icnncs,  tiic  wlilche  that  sholde  chaunge 
the  sentence,  and  the  entente  axkcd  by  the  spcker  mouthe,  or 
the  petitions  bcforesaid  yeven  up  yn  writyng  by  the  maiierc 
forsaid]  withoute  assentc  of  the  (orsaid  comune.  Consider- 
inge,  cure  soverain  lord,  that  it  is  not  in  no  wyse  the  entente 
of  youre  comunes,  zif  yet  be  so  that  they  axke  you  by  spe- 
kyng,  or  by  writyng,  two  thynges  or  three,  or  as  nianye  as 
theym  lust:  But  that  ever  it  stande  in  the  frcdom  of  youre 
hie  regahc,  to  grauntc  whiche  of  thoo  that  you  lust,  and  to 
werune  the  remanent. 

"  Tlic  kyng  of  his  grace  especial  graunteth  that  fro  hens- 
forth  nothyng  be  enacted  to  the  peticions  of  his  comune  that 
be  contrarie  of  hir  askyng.  wharby  they  shuld  be  bounde  with- 
oute their  assent.  Savyng  ahvey  to  our  liege  lord  his  real  pre- 
rogalif.  to  grauntc  and  dcnye  what  him  lust  o(  their  petitions 
and  askyngcs  aforesaid."  « 

Notwithstanding  the  fulness  of  this  asfient  to  so  important  a 
petition  we  find  no  vestige  of  either  among  the  statutes,  and 
the  whole  transaction  is  unnoticed  by  those  historians  who 
have  not  looked  into  our  original  records.    If  the  compilers 
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oi  tlie  statute-roll  were  able  to  keep  out  ol  it  the  very  provi- 
sion that  was  intended  to  check  their  fraudulent  ntachmauons, 
it  was  in  vain  to  hope  for  re<Jrcss  without  altering  the  estab- 
lished practice  in  this  respect;  and  indeed,  where  there  was 
no  design  to  falsify  the  roll  it  was  impossible  to  draw  up  stat> 
utcs  which  should  be  in  truth  the  acts  of  the  whole  legislature, 
so  long  as  the  king  continued  to  grant  petitions  in  pari,  and  to 
engraft  new  matter  upon  them.  Such  was  still  tlic  case  till 
the  commons  hit  upon  an  effectual  expedient  for  screening 
themselves  against  these  encroachments,  which  has  lasted 
without  alteration  to  the  present  day.  This  was  the  intro- 
duction of  complete  statutes  under  the  name  of  bills,  instead 
of  the  old  petitions ;  and  these  containing  the  royal  assent 
and  the  whole  form  of  a  law,  it  became,  though  not  quite  im- 
mcciiately.t'  a  constant  principle  that  the  king  must  admit  or 
reject  them  without  qualification.  This  alteration,  which 
wronght  an  extraordinary  effect  on  the  character  of  our  con- 
stitution, was  gradually  introduced  in  Henry  VI. 's  reign.w 

From  the  first  years  of  Henry  V.,  tliough  not,  I  think, 
earlier,  the  commons  began  to  concern  themselves  with  the 
petitions  of  individuals  to  the  lords  or  council.  The  nature 
of  the  jurisdiction  exercised  by  the  latter  will  be  treated  more 
fully  hereafter;  it  is  only  necessary  to  mention  in  this  place 
that  many  of  the  requests  preferred  to  them  were  such  as 
could  not  be  granted  without  transcending  the  boundaries  of 
law.  A  just  inquietude  as  to  the  encroachments  of  the  king's 
council  had  long  been  manifested  by  the  commons:  and  find- 
ing remonstrances  ineffectual,  they  took  measures  for  prevent- 
ing such  usurpations  of  legislative  power  by  introducing  their 
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own  consent  to  private  petitions.  These  were  now  presented 
by  the  hands  ol  the  commons,  and  in  very  many  instances 
passed  in  the  form  uE  statutes  with  the  express  assent  of  all 
parts  ol  the  legislature.  Such  was  ihc  origin  uf  private  bills, 
which  occupy  ihc  greater  pan  oi  the  rolls  in  Henry  V.  and 
VI/s  parliament.  The  commons  once  made  an  ineffectual 
endeavor  to  have  their  consent  to  all  petitions  presented  to 
tlie  council  in  parliament  rendered  necessary  hy  law ;  if  I 
rightly  apprehend  the  meaning  of  tlie  roll  in  this  place,  wtilch 
seems  obscure  or  corrupt.' 

5.  If  the  strength  of  the  commons  had  lain  merely  in  the 
weakness  of  the  crown,  it  might  be  inferred  that  such  harassing 
interference  with  the  administration  of  affairs  as  the  youthful 
and  frivolous  Richard  was  compelled  to  endure  would  have 
been  sternly  repelled  by  his  experienced  successor.  But,  on 
the  contrary,  the  spirit  of  Richard  might  have  rejoiced  to  sec 
that  his  mortal  enemy  suffered  as  hard  usage  at  the  hands  of 
parliament  as  himself.  After  a  few  years  the  government  of 
Henry  became  extremely  unpopular.  Perhaps  his  dissension 
witli  the  great  family  uf  Percy,  which  had  placed  him  on  the 
throne,  and  was  regarded  with  partiality  by  the  people,?  chiefly 
contributed  to  this  alienation  of  their  attachment.  The  com- 
mons requested,  in  the  fifth  of  his  reign,  that  certain  persons 
might  be  removed  from  the  court ;  the  lords  concurred  in  dis- 
placing four  of  these,  one  being  the  king's  confessor.  Henry 
came  down  to  parliament  and  excused  these  four  persons,  as 
knowing  no  special  cause  why  they  should  be  removed :  yet, 
well  understanding  that  what  the  lords  and  commons  should 
ordain  would  he  for  his  and  hi.s  kingdom's  interest,  and  there- 
fore anxious  to  conform  himself  to  their  wishes,  consented  to 
the  said  ordinance,  and  charged  the  persons  in  question  to  leave 
his  palace:  adding,  that  he  would  do  as  much  by  any  other 
about  his  person  whom  he  should  find  to  have  incurred  the 
ill  affection  of  his  people.*  It  was  in  the  same  session  that  the 
Archbishop  of  Canterbury  was  commanded  to  declare  before 
the  Ior<l8  the  king's  intention  respecting  his  administration ; 
allowing  that  some  thing:s  had  been  done  amiss  in  his  court 
and  hoiischold:  and  therefore,  wishing  to  conform  to  the  will 
of  God  and  laws  of  the  land,  protested  that  he  would  let  in 
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future  no  letters  of  signet  or  privy  seal  go  in  disturbance  of 
law,  besecched  the  lords  to  put  bis  household  in  order,  so  ihat 
everyone  might  be  paid,  and  declared  that  the  money  granted 
by  tlic  coninions  for  the  war  should  be  received  by  treasurers 
appointed  in  parliament,  and  disbursed  by  them  for  no  oth«r 
purpose,  unless  in  case  of  rebellion.  Al  the  request  of  the  com- 
mons he  named  the  members  of  his  privy  council ;  and  did  the 
same,  wth  some  variation  of  jwrsons,  two  years  aftcnvards. 
These,  though  not  nominated  with  the  express  consent,  seem 
to  have  had  the  approbation  of  the  conmions,  for  a  subsidy 
is  granted  in  7  H.  1\'.,  among  other  causes,  for  "the  great 
trust  that  ihc  commons  have  in  the  lords  lately  chosen  and 
ordained  to  be  of  the  king's  continual  council,  that  there  shall 
be  better  management  than  lieretofore."  " 

In  the  sixth  year  of  llenr>'  the  parliament,  which  Sir  E. 
Coke  derides  as  unlearned  because  lawyers  were  excluded 
from  it,  proceeded  to  3  resumption  of  grants  and  a  proliibi- 
tton  of  alienating  the  ancient  inheritance  of  the  crown  with- 
out consent  of  [Kirlianient,  in  order  to  ease  the  commons  of 
taxes,  and  that  the  king  might  live  on  his  own.*  This  was  a 
favorite  though  rather  chimerical  project.  In  a  later  parlia- 
ment it  was  re<]|uestf<]  that  the  king  would  take  his  counciKs 
advice  how  to  keep  within  his  own  revenue ;  he  answered  that 
he  would  willingly  comply  as  siwn  as  it  should  be  in  bis  power.* 

Hut  no  parliament  came  near,  in  the  number  and  boldness, 
of  its  demands,  to  that  held  in  the  eighth  year  of  Henry  IV. 
The  commons  presented  thirty-one  articles,  none  of  which  the 
king  ventured  to  refuse,  though  pressing  very  severely  upon 
his  prerogative.  He  ivas  to  name  sixteen  connscllors,  by  whose 
advice  he  was  solely  to  be  guided,  none  of  them  to  lje  dismissed 
without  conviction  of  misdemeanor.  Tlie  chancellor  and  privy 
seal  to  pass  no  grants  or  other  matter  contrary  to  law.  Any 
persons  about  the  court  stirring  up  the  king  or  <)iieen's  minds 
against  their  subjects,  and  duly  convicted  thereof,  to  Icic  their 
offices  and  be  fined.  Tlie  king's  ordinary  revenue  was  wholly 
appropriated  to  his  household  and  llie  payment  of  his  debts; 
no  grant  of  wardship  or  other  profit  to  be  made  thereout,  nor 
any  forfeiture  to  be  pardoned.  The  king.  "  considering  the 
wise  government  of  other  Christian  princes,  and  confonning 
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himsdC  thereto,"  was  to  assign  two  tiays  in  the  week  for  peti- 
tions, **  it  being  an  honorable  and  necessary  thing  that  his 
lieges,  who  desired  to  petition  him,  should  be  heard."  No 
judicial  officer,  nor  any  in  the  revenue  or  household,  to  enjoy 
liis  place  fur  hie  or  term  vi  years.  No  petition  to  be  presented 
to  tlie  king,  by  any  of  his  household,  at  times  when  the  council 
were  not  sitting.  The  council  to  determine  nothing  cognizable 
at  common  law,  unless  for  a  reasonable  cause  and  with  consent 
of  the  judges.  The  statutes  regulating  purveyance  were  af- 
firmed— abuses  of  various  kinds  in  the  council  and  in  courts 
of  justice  enumerated  and  forbidden-selections  of  knights  for 
counties  put  under  regulation.  The  council  and  officers  of 
state  were  sworn  to  obscr\'c  the  common  law  and  all  statutes, 
those  especially  just  enacted.'' 

It  must  strike  every  reader  that  these  provisions  were  of 
themselves  a  noble  fabric  of  constitutional  liberty,  and  hardly 
perhaps  inferior  to  the  petition  of  right  under  Charles  I. 
We  cannot  account  for  the  submission  of  >Icnry  to  conditions 
far  more  derogatory  than  ever  were  imposed  on  Richard,  be- 
cause the  secret  politics  of  his  reign  are  very  imperfectly  un- 
derstood. Towards  its  close  he  manifested  more  vigor.  The 
speaker.  Sir  Thomas  Cliauccr,  having  made  the  usual  petition 
for  liberty  of  speech,  the  king  answered  that  he  might  speak 
as  others  had  done  in  the  time  of  his  fHenry's)  ancestors,  and 
his  own,  but  not  otherwise;  for  he  would  by  no  means  have 
any  innovation,  but  be  as  much  at  his  liberty  as  any  of  his 
ancestors  had  ever  been.  Some  time  after  he  sent  a  message 
to  the  commons,  complaining  of  a  law  passed  at  the  last  parlia- 
ment infringing  his  liberty  and  prerngativc,  which  he  requested 
their  consent  to  repeal.  To  this  the  commons  agreed,  and  re- 
ceived the  king's  thanks,  who  declared  at  the  same  lime  that 
he  would  keep  as  miich  freedom  and  prerogative  as  any  of  his 
ancestors,  Tt  docs  not  appear  what  was  the  particular  subject 
of  complaint:  but  there  had  been  much  of  the  same  remon- 
strating spirit  in  the  last  parliament  that  was  manifested  on 
preceding  occasions.  The  commons,  however,  for  reasons  we 
cannot  explain,  were  rather  dismayed.  Before  their  dissolu- 
tion they  petition  the  king,  that,  whereas  he  was  rqwrted  to 
be  offended  at  some  of  his  subjects  in  this  and  in  the  preceding 
parliament,  he  would  openly  declare  that  he  held  them  a!1  for 
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m  Riga  ■MMc  uiiiiinilntly  w^  injpgi 
lo  bis  dooMsiic  books  tfcao  be  had  gme  ifanMgh  it '  ^ 
Power  deemed  to  be  01  goiscn  i»  aifrily  pff&miom  ;  fl 
Ibc  JMttiKe  o<  Hcov7  IV.  has  bcea  wcfl  qooicd  to  prove  fl 
piAGcfibatrflonilwiwithabadtkleindKameR^a.  I« 
of  our  fcmgi  seeni  to  bare  been  less  beloved;  and  indeed  ■ 
had  Imle  datm  to  affection.  Bu  what  men  denied  to  the  rci^ 
mtg  king  the;  poured  in  full  measore  upon  the  bexr  o<  ibi 
tfarooc.  The  viitncs  of  the  Prince  of  Wales  are  almost  itsrvdi 
amty  eulogized  by  chose  parliancnts  who  treat  harshly  bu 
father ; '  aad  these  records  aff<ffd  a  stroo^  pnsmnftion  thai 
•one  early  petnlance  or  riot  has  bcea  mndi  exaggeiated  bj 
the  vulgar  miods  of  oar  chroniclers.  Ooe  can  scarcely  un- 
derstand at  least  that  a  prince  who  was  three  years  o^ageil 
in  qoelHng  the  dangerous  insturoctioa  of  Gtendower,  and  who 
in  the  latter  time  of  bis  father's  reign  presided  at  the  coun- 
cil, was  so  lost  in  a  cloud  of  low  debaacherr  as  common  fame 
represents^  Loved  be  certainly  was  throughout  his  life,  aa 
so  intrepid,  affable,  and  generotis  a  temper  well  deserved ;  and 
this  sentiment  was  heightened  to  admiration  by  successes  still 
more  rapid  and  dazzling  than  those  of  Edward  III.  During 
his  reign  there  scarcely  appears  any  vestige  of  dissatisfaction 
in  parliament — a  circumstance  very  honorable,  whether  we  as- 
cribe it  to  the  justice  of  his  administration  or  to  the  afFcction 
of  his  people.  Perliaps  two  exceptions,  though  they  are  rather 
one  in  spirit,  might  I>e  made;  the  first,  a  petition  to  the  Duke 
Gloucester,  then  holding  parliament  as  guardian  of  England, 
that  he  would  move  the  king  and  queen  to  return,  as  speedily 
as  might  please  them,  in  relief  and  comfort  of  the  commons;* 
the  second,  a  request  that  their  petitions  might  not  be  sent  to 
the  king  beyond  sea,  but  altogether  determined  "  within  this 
kingdom  of  England,  during  this  parliament,"  and  that  this 
ordinance  might  be  of  force  in  all  future  pariiamcnts  to  be 
held  in  England.)  This  prayer,  to  which  the  guardian  de- 
clined to  accede,  evidently  sprang  from  the  apprehensions, 
excited  in  their  minds  by  the  treaty  of  Troves,  that  England 
might  become  a  province  of  the  French  crown,  which  led 


..;. 


«  ri  If.   TV.  pp.  6«8.  «(& 


Pw!.  »oI.  HI.  pp.   5W.  Sffl,  S74- 


ffThia  p«*UKt  w»»   •»!*««»   b«fo«e    I 
«M  aauc  \hu  the  ont   opInlMi  had 


been    dabonielr    tnainaiiiH    far    Mr. 
Luitcn.   tn   (MM  ol   hi&   raloabU   MStTt 
unon  point!  ot  cnnoltnTionat  htMorr. 
ft  Rot,  Pm!.  8  H.  V.  Mi  It.  p.  liS- 


THE   MIDDL£  AGES 


353 


them  to  obtain  a  renewal  of  the  statute  of  Edward  III.,  de- 
claring the  independence  of  this  kingdom.! 

It  has  been  seen  already  that  evea  Edward  III.  consulted 
his  parliament  upon  Uic  expediency  of  negotiations  for  peace, 
though  at  thai  time  the  commons  had  not  acquired  boldness 
enough  to  tender  their  advice.  In  Richard  II. 's  reign  they 
answered  to  a  similar  proposition  with  a  little  more  confidence, 
that  the  dangers  each  way  were  so  considerable  they  dared 
not  decide,  though  an  honorable  peace  would  be  the  greatest 
comfort  they  could  have,  and  concluded  by  hoping  that  the 
king  would  not  engage  to  do  homage  for  Calais  or  the  coa- 
qiicrcd  country.*  The  parliament  of  the  tenth  of  his  reign  was 
expressly  summoned  in  order  to  advise  concerning  the  king's 
intended  expedition  beyond  sea — a  great  council,  which  had 
previously  been  assembled  at  Oxford,  having  declared  their 
incompetence  to  consent  to  this  measure  without  the  advice  of 
parliament.'  Yet  a  few  years  afterwards,  on  a  similar  refer- 
ence, the  commons  rather  declined  to  give  any  opinion."  They 
confirmed  the  league  of  Henry  V.  with  the  Emperor  Sigis- 
mund  ;  «  and  the  treaty  of  Troyes,  which  was  so  fundamentally 
to  change  the  situation  of  Henry  and  his  successors,  obtained, 
as  it  evidently  required,  the  sanction  of  both  houses  of  parlia- 
ment." These  precedents  conspiring  with  the  weakness  of  the 
executive  government,  in  the  minority  of  Henry  \^.,  to  fling 
an  increase  of  influence  into  the  scale  of  the  commons,  they 
made  their  concurrence  necessary  to  all  important  business 
both  of  a  foreign  and  domestic  nature.  Tlius  comniissi oners 
were  appointed  to  treat  of  the  deliverance  of  the  King  of  Scots, 
the  duches-ses  of  ncdford  and  Gloucester  were  made  deni- 
zens, and  mediators  were  appointed  to  reconcile  the  dukes 
of  Gloucester  and  Burgundy,  hy  authority  of  the  three  estates 
assembled  in  parliament.^  Leave  was  given  to  the  dukes  of 
Bedford  and  Gloucester,  and  others  in  the  king's  behalf,  to 
treat  of  peace  with  France,  by  both  houses  of  parliament,  in 
pursuance  of  an  article  in  the  treaty  of  Troyes,  that  no  treaty 
should  be  set  on  foot  with  the  dauphin  without  consent  of  the 
three  estates  of  both  realins.9  This  article  was  afterwards  re- 
pealed.'" 
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Some  complaints  are  made  by  the  commons,  evtn  during 
the  first  >ears  ol  Henry "t  iiimority,  tliat  the  king's  subjects 
underwent  arbitrary  imprisonment,  and  were  vexed  by  sum- 
monses before  the  council  and  by  the  newly  invented  writ  of 
subptjcna  out  of  chancery.'  But  these  arc  not  so  common  as 
formerly ;  and  so  far  as  the  rolls  lead  us  to  any  inference, 
there  was  less  injustice  comniitlcd  by  the  government  under 
Henry  VI.  and  his  (atlier  than  at  any  former  period.  Waste- 
fulness indeed  might  justly  be  imputed  to  tiic  regency,  who 
bad  scandalously  Uvislicd  the  king's  revenue.'  This  uitimateljr 
ted  to  an  act  for  resuming  all  grants  since  his  accession,  found- 
ed upon  a  public  declaration  of  the  great  officers  o(  the  crown 
that  his  debts  amounted  lo  37^,000/.,  and  die  annual  expense 
of  the  household  to  24,000/.,  while  the  ordinary  revenue  was 
not  more  than  5,ooo/.u 

6.  But  before  this  time  the  eky  had  begun  to  darken,  and 
discontent  with  the  actual  administration  pervaded  every  rank. 
The  causes  of  this  arc  familiar — the  unpopularity  of  the  king's 
marriage  with  Margaret  of  Anjou,  and  her  impoHlic  violence 
in  the  conduct  of  affairs,  particularly  the  imputed  murder  of 
the  people's  favorite,  the  Duke  of  Gloucester.  This  provoked 
an  attack  upon  her  own  creature,  the  Duke  of  Suffolk.  Tm- 
peachnient  had  lain  still.  Hkc  a  sword  in  the  scabbard,  sinca 
the  accession  of  Henry  IV..  when  the  commons,  though  not 
preferring  formal  articles  of  accusation,  had  petitioned  the 
king  that  Justice  Rickhill.  who  had  been  employed  to  takp  the 
former  Dnkc  of  Gloucester's  confession  a1  Calais,  and  the  lords 
appellants  of  Richard  II.'s  last  parliament,  shotild  be  put  on 
tlieir  defence  before  the  lords.*'  In  Suffolk's  case  the  commons 
seem  to  have  proceeded  by  bill  of  attainder,  or  at  least  to  have 
designed  the  judgment  against  that  miniBter  to  he  the  act  of  the 
whole  legislature;  for  they  delivered  a  bill  containing  articles 
against  him  to  the  lords,  with  a  rerjuest  that  they  would  pray 
the  king's  majesty  to  enact  that  bill  in  parliament,  and  that 
the  said  duke  might  bo  proceeded  against  upon  the  said  ar- 
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tides  in  parliament  according  to  the  law  and  custom  of  Eng- 
Jsnd,  These  arlicles  contained  charges  of  higli  ireason,  chiclly 
relating  to  his  conduct  in  France,  which,  whether  treasonable 
or  not,  seeni&  to  have  been  grossly  again&t  Die  lioiior  and  ad- 
vantage oi  tUc  crown.  At  a  later  day  the  commons  jircsentcd 
many  other  articles  of  misdenieanor.  To  the  former  he  made 
a  defence,  in  prcficncc  of  the  king  as  wcH  as  the  lords  bolli 
spiritual  and  temporal ;  and  indeed  the  articles  of  impeach- 
ment were  directly  addressed  to  the  king,  which  gave  him  a 
reasonable  pretext  to  interfere  in  the  judgment.  But  from 
apprehension,  as  it  is  said,  that  SufTolk  could  not  escape  con- 
viction upon  at  least  some  part  of  these  charges,  Henry  antici- 
pated with  no  slight  irregularity  the  course  of  legal  trial,  and, 
sumnionittg  the  peers  into  a  private  chamber,  informed  the 
Duke  of  Suflotk.  by  mouth  of  his  chancellor,  that,  inasmuch 
as  he  had  not  put  himself  upon  his  peerage,  but  submitted 
wholly  to  the  royal  pleasure,  the  king,  acquitting  him  of  the 
first  articles  containing  matter  of  treason,  by  his  own  ad\-ice 
and  not  lliat  of  the  lords,  nor  by  way  of  judgment,  not  being 
in  a  place  where  judgment  could  be  delivered,  banished  him 
for  five  years  from  his  dominions.  The  lords  then  present 
besought  the  king  to  let  their  protest  appear  on  record,  tliat 
neither  they  nor  their  posterity  might  lose  their  rights  of  peer- 
age by  this  precedent.  It  was  justly  considered  as  an  arbitrary 
sirelch  of  prerogative,  in  order  to  defeat  the  privileges  of  par- 
liament and  screen  a  favorite  minister  from  punishment.  But 
the  course  of  proceeding  by  bill  of  attainder,  instead  of  regular 
impeachment,  was  not  judiciously  chosen  by  the  commons.^ 
7.  Privilege  of  parliament,  an  extensive  and  singular  branch 
of  our  constitmional  law,  begins  to  attract  attention  unrler  llic 
Lancastrian  princes.  It  is  true  indeed  that  we  can  trace  long 
hefore  by  records,  and  may  infer  with  probability  as  to  times 
whose  records  have  not  survived,  one  considerable  Immunity — 
a  freedom  from  arrest  for  persons  transacting  the  king's  basi- 
ness  in  his  national  council.-r  Several  authorities  may  he  found 
in  Mr.  Hatscll's  Precedents;  of  which  one,  in  the  glh  of  Ed- 
ward II.,  is  concIusive,y    But  in  those  rude  times  members 
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of  parliament  were  not  always  respected  by  the  officers  execut- 
ing legal  process,  and  stilt  less  by  the  violators  of  law.  After 
several  remonstrances,  which  the  crown  had  evaded,'  the  com- 
mons obtained  the  statute  ii  Henry  VI.  c.  ii,  for  the  punish- 
ment of  such  as  assault  any  on  their  way  to  the  parliament, 
giving  double  damages  to  the  party.c  They  had  more  diffi- 
culty in  establishing,  notwithstanding  the  old  precedents  in 
their  favor,  an  immunity  from  all  criminal  process  except 
in  charges  of  treason,  felony,  and  breach  of  the  peace,  which 
is  their  present  measure  of  privilege.  The  truth  was,  that,  with 
a  right  pretty  clearly  recognized,  as  is  admitted  by  the  judges 
in  Thorp's  case,  the  house  of  commons  had  no  regular  com- 
pulsory process  at  their  command.  In  the  cases  of  Lark,  ser- 
vant of  a  member,  in  the  8th  of  Henry  VI.,*  and  of  Qerke,  him- 
self a  burgess,  in  the  thirty-ninth  of  the  same  king,c  it  was 
thought  necessary  to  effect  their  release  from  a  civil  execution 
by  special  acts  of  parliament.  The  commons,  in  a  former  in- 
stance, endeavored  to  make  the  law  general  that  no  members 
nor  their  servants  might  be  taken  except  for  treason,  felony, 
and  breach  of  peace ;  but  the  king  put  a  negative  upon  this 
part  of  their  petition. 

The  most  celebrated,  however,  of  these  early  cases  of  privi- 
lege is  that  of  Thomas  Thorp,  speaker  of  the  commons  in  31 
Henry  VI.  This  person,  who  was  moreover  a  baron  of  the 
exchequer,  had  been  imprisoned  on  an  execution  at  suit  of  the 
Duke  of  York.  The  commons  sent  some  of  their  members 
to  complain  of  a  violation  of  privilege  to  the  king  and  lords 
in  parliament,  and  to  demand  Thorp's  release.  It  was  alleged 
by  the  Duke  of  York's  counsel  that  the  trespass  done  by  Thorp 
was  since  the  be^nning  of  the  parliament,  and  the  judgment 
thereon  given  in  time  of  vacation,  and  not  during  the  sitting. 
The  lords  referred  the  question  to  the  judges,  who  said,  after 
deliberation,  that  "  they  ought  not  to  answer  to  that  question, 
for  it  hath  not  be  used  aforetyme  that  the  judges  should  in  any 
wise  determine  the  privilege  of  this  high  court  of  parliament; 
for  it  is  so  high  and  so  mighty  in  his  nature  that  it  may  make 
law,  and  that  that  is  law  it  may  make  no  law ;  and  the  determi- 
nation and  knowledge  of  that  privilege  belongeth  to  the  lords 

M  Rot.  Pari,  s  H.  TV.  p.  541.  (hemselves  »nd  servants  on  their  way  to 
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of  the  parliament,  and  not  to  the  justices."  They  went  on, 
however,  after  observing  that  a  general  writ  of  supersedeas  of 
all  processes  upon  ground  of  privilege  had  not  been  known,  to 
say  that,  "  if  any  person  that  is  a  member  of  this  higlx  court 
of  parliament  be  arrested  in  such  cases  as  be  not  for  treason, 
or  felony,  or  surety  of  the  peace,  or  for  a  condemnation  had 
before  the  parliament,  it  is  used  that  all  such  persons  should 
be  released  of  such  arrests  and  make  an  attorney,  so  that 
tliey  may  have  their  freedom  and  liberty  freely  to  intend  upon 
the  parliament." 

Notwithstanding  this  answer  of  the  judges,  it  was  concluded 
by  the  lords  that  Thorp  should  remain  in  prison,  without  re- 
garding the  alleged  privilege;  and  the  commons  were  directed 
in  the  king's  name  to  proceed  "  with  all  goodly  haste  and 
speed  "  to  the  election  of  a  new  speaker.  It  is  curious  to  ob- 
serve that  the  commons,  forgetting  their  grievances,  or  content 
to  drop  them,  made  such  haste  and  speed  according  to  this 
command,  that  they  presented  a  new  speaker  for  approbation 
the  next  day.d 

This  case,  as  has  been  strongly  said,  was  begotten  by  the 
iniquity  of  the  times.  The  state  was  verging  fast  towards  civil 
war;  and  Thorp,  who  afterwards  distinguished  himself  for  the 
Lancastrian  cause,  was  an  inveterate  enemy  of  the  Duke  of 
York.  That  prince  seems  io  have  swayed  a  little  from  his  usual 
temper  in  procuring  so  unwarrantable  a  determination.  In  the 
reign  of  E<Iwar<l  IV.  the  commons  claimed  privilege  against 
any  civil  suit  during  the  time  of  their  session;  but  they  had 
recourse,  as  before,  to  a  particular  act  of  parliament  to  obtain 
a  writ  of  supersedeas  in  favor  of  one  Atwell,  a  mcmhrr,  who 
had  been  sued.  The  present  law  of  privilege  seems  not  to  have 
been  fully  established,  or  at  least  effectually  maintained,  before 
the  reign  of  Hcnr>-  VIII.' 

No  privilege  of  the  commons  can  be  so  fundamental  as  lib- 
erty of  speech.  This  is  claimed  at  the  opening  of  every  parlia- 
ment by  their  speaker,  and  could  never  be  infringed  without 
shaking  the  ramparts  of  the  constitution.  Richard  II. 's  attack 
upon  Haxey  has  been  already  mentioned  as  a  flagrant  evidence 
of  his  despotic  Intentions.  No  other  ca«e  occurs  until  the  33d 
year  of  Henry  VI.,  when  Tliomas  Young,  member  for  Bristol, 
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complained  to  the  commons,  that,  "  for  matters  by  him  showed 
ill  the  house  accustomed  for  the  commons  in  the  said  parlia- 
ments, he  was  therefure  taken,  arrested,  and  rigorously  in  open 
wise  led  to  the  Tower  ot  London,  and  there  grievously  In  great 
duress  lon^  time  imprisoned  against  the  said  freedom  and  lib- 
erty;" with  much  more  to  the  Hke  effect.  The  commons 
transmitted  this  petition  to  the  lords,  and  the  king  "  willed 
that  (he  lords  of  his  council  do  and  provide  for  the  said  sup- 
pliant as  in  their  discretions  slmll  be  thought  convenient  and 
reasonable."  This  imprisonment  of  Young,  however,  had  hap- 
pened six  years  before,  in  consequence  o(  a  motion  made  by 
him  that,  the  kin^  then  havinf;  no  issue,  the  Duke  of  York 
might  be  declared  heir-apparent  to  the  crown.  In  the  present 
session,  when  the  duke  was  protector,  he  thought  it  well-timed 
to  prefer  his  claim  to  remuneration.' 

There  is  a  remarkable  precedent  in  the  gth  of  Henry  IV., 
and  perhaps  the  earliest  authority  for  two  eminent  maxims 
of  parliamentary  law — that  the  commons  possess  an  exclu- 
sive right  of  originating  money  bills,  and  that  the  king  ought 
not  to  take  notice  of  matters  pending  in  parliament.  A  quar- 
rel broke  out  between  the  two  houses  upon  this  ground ;  and 
as  we  hare  not  before  seen  the  commons  venture  to  dash 
openly  with  their  superiors,  the  circumstance  is  for  this  addi^ 
lional  reason  worthy  of  attention.  As  it  has  lieeu  little  noticed, 
I  shall  translate  the  whole  record. 

"  Friday  the  second  day  of  December,  which  was  the  last 
day  of  the  parliament,  the  commons  came  before  the  king  and 
the  lords  in  parliament,  and  there,  by  command  of  the  king,  a 
schedule  of  indemnity  touching  a  certain  altercation  moved 
between  the  lords  and  commons  was  read ;  and  on  this  it  was 
commanded  by  our  said  lord  the  king  that  the  said  schedule 
should  be  entered  of  record  in  the  roll  of  parliament :  of  which 
schedule  the  tenor  is  as  follows:  Be  it  remembered,  that  on 
Monday  the  aist  day  of  November,  the  king  our  sovereign 
lord  being  in  the  council  chamber  in  the  abbey  of  Gloucester,* 
the  lords  spiritual  and  temporal  for  this  present  parliament 
assembled  being  then  in  his  presence,  a  debate  took  place 
among  them  about  the  state  of  the  kingdom,  and  its  defence 
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to  resist  tlie  tiialice  of  the  enemies  wbo  on  every  side  prepare 
to  molest  the  said  kingdom  and  it»  faithful  subjects,  aud  how 
no  man  can  resist  this  malice,  unless,  for  the  safegtiard  and 
defence  of  his  said  kingdom,  our  sovereign  lord  the  king  has 
some  notable  aid  and  subsidy  granled  to  him  in  his  present 
parliament.  And  liicrcfore  it  was  demanded  of  ttic  said  lords 
l>y  way  of  question  what  aid  would  be  sufficient  and  requisite 
in  these  circumstances?  To  which  question  it  was  answered 
by  the  said  lords  severally,  that,  considering  the  necessity  of 
ihc  king  on  one  side,  and  the  poverty  of  his  people  on  the 
other,  no  less  aid  could  be  sufficient  than  one-tenth  and  a  lialf 
from  cities  and  towns,  tmd  one-fifteenth  and  a  half  from  all 
other  lay  persons;  and,  besides,  to  grant  a  continuance  of  the 
subsidy  on  wool,  wool-fells,  and  leather,  and  of  three  shillings 
on  the  tun  (of  wine),  and  twelve  pence  on  the  pound  (of  other 
merchandise),  from  Michaelmas  next  ensuing  for  two  years 
thencel'orth.  Whereupon,  by  command  of  our  said  lord  the 
king,  a  message  was  sent  to  the  commons  of  this  parliament 
to  cause  a  certain  number  of  their  body  to  come  before  our  said 
lord  the  king  and  the  lords,  in  order  to  hear  and  report  to  their 
companions  what  they  should  be  commanded  by  our  said  lord 
the  king.  And  upon  this  the  said  commons  sent  into  the  pres- 
ence of  our  said  lord  the  king  and  the  said  lords  twelve  of 
their  companions ;  to  whom,  by  command  of  our  said  lord  the 
king,  the  said  question  was  declared,  with  the  answer  by  the 
said  lords  severally  given  to  ii.  Which  answer  it  was  the 
pleasure  of  our  said  lord  the  king  that  they  should  report  to 
the  rest  of  their  fellows,  to  llic  end  that  they  might  take  the 
shortest  course  to  comply  with  the  intention  of  the  said  lords. 
Which  report  being  ttuis  made  to  the  said  commons,  they  were 
greatly  disturbed  at  it,  fla>'ing  and  asserting  it  to  be  much  to 
the  prejudice  and  derogation  of  their  liberties.  And  after  that 
our  said  lord  the  king  had  heard  this,  not  willing  that  anything 
should  be  done  at  present,  or  in  time  to  come,  that  might  any- 
wise turn  against  the  liberty  of  the  estate  for  which  Ihcy  arc 
come  to  parliament,  nor  against  the  liherticfl  of  the  "said  lords, 
wills  and  grants  and  declares,  by  the  advice  and  consent  of  the 
said  lords,  as  follows :  to  wit,  that  It  shall  be  lawful  for  the 
lords  to  debate  together  in  this  present  parliament,  and  in  every 
other  for  time  to  come,  iti  the  king's  absence,  concerning  the 
condition  of  the  kingdom,  and  the  remedies  necessary  for  it. 
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And  in  like  manner  it  shall  be  lawful  for  the  commons,  on 
their  part,  to  debate  together  concerning  the  said  condition 
ami  remedies.  Provided  always  tliat  neither  the  lords  on  their 
part,  nor  the  commons  on  theirs,  do  make  any  report  to  our 
said  lord  tlie  king  of  any  grant  granted  by  the  commons,  and 
agreed  to  by  the  lords,  nor  of  the  communications  of  the  said 
grant,  before  that  (he  said  lords  and  commons  are  of  one 
accord  and  agreement  in  this  matter,  and  then  in  manner  and 
form  accustomed — that  is  to  say,  by  the  mouth  of  the  speaker 
of  the  said  commons  for  the  time  l»eing — lo  the  end  that  the 
said  lords  and  cummons  may  have  what  they  desire  (avoir  puis- 
ficnt  leur  gree)  of  our  said  lord  the  king.  Our  said  lord  the 
king  willing  moreover,  by  the  consent  of  the  said  lords,  that 
the  communication  had  in  this  present  parliament  as  above 
be  not  drawn  into  precedent  in  time  to  come,  nor  be  turned 
to  the  prejudice  or  derogation  of  the  liberty  of  the  estate  for 
which  the  said  commons  are  now  come,  neither  in  tliis  present 
parliament  nor  in  any  other  time  to  come.  But  wills  that  him- 
self and  all  the  other  estates  should  be  as  free  as  they  were 
before.  Also,  the  said  last  day  of  parliament,  the  said  speaker 
prayed  our  said  lord  the  king,  on  the  part  of  the  said  com- 
mons, that  he  would  grant  the  said  commons  that  they  should 
depart  in  as  great  liberty  as  other  commons  had  done  before. 
To  which  the  king  answered  that  this  pleased  him  well,  and 
that  at  all  times  ii  had  been  his  desire."  * 

Every  attentive  reader  will  discover  this  remarkable  passage 
to  illustrate  several  points  of  constitutional  law.  For  hence 
it  may  be  perceived — first,  that  the  king  was  used  In  those  times 
to  be  present  at  debates  of  the  lords,  personally  advising  with 
them  upon  the  public  business ;  which  also  appears  by  many 
other  passages  on  record ;  and  this  practice,  I  conceive,  is  not 
abolished  by  the  king's  present  declaration,  save  as  to  grants 
of  money,  which  ought  to  be  of  the  free  will  of  parliament, 
and  without  that  fear  or  influence  which  the  presence  of  so 
high  a  person  might  create;  secondly,  that  it  was  already  the 
established  law  of  parliament  that  the  lords  should  consent  to 
the  commons'  grant,  and  not  the  commons  to  the  lords* ;  since 
it  is  the  inversion  of  this  order  whereof  the  commons  complain, 
and  it  is  said  expressly  that  grants  are  made  by  the  commons. 
and  agreed  to  by  the  lords ;  thirdly,  that  the  lower  house  of 
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parliament  is  not,  in  proper  lan^age,  an  estate  of  the  realm, 
but  ralher  ilie  image  and  representative  of  the  commons  of 
England;  who,  being  the  third  e&tate,  with  the  nobility  and 
clergy  make  up  and  cousticule  Uie  people  of  this  kingdom  and 
iiege  subjects  of  the  crown." 

At  the  next  meeting  of  parliament,  in  allusion  probably  to 
this  disagreement  between  the  houses,  the  king  told  ihem  that 
the  states  of  parliament  were  come  together  for  the  common 
profit  of  the  king  and  kingdom,  and  for  unanimity's  sake  and 
general  consent ;  and  therefore  he  was  sure  the  commons  would 
not  attempt  nor  say  anything  but  what  should  be  fitting  and 
conducive  to  unanimity;  commanding  them  to  meet  togcllier 
and  communicate  for  the  public  servicej 

It  was  not  only  in  money  bills  that  the  originating  power 
was  supposed  to  reside  in  the  commons.  The  course  of  pro- 
ceedings in  parliament,  as  has  been  seen,  trom  the  commenoe- 


i  A  nolloo  i»  f Dtertaincd  by  raaDr 
people,  and  not  without  ihc  authoriiy  of 

tomr  very  re«pri;ta!)li  naiuii.  lli»t  Ihc 
kins  it  one  01  Ihc  lhr«e  c»Ut«t  ot  the 
rvBlin,  the  lord*  ipirLlual  and  temporal 
loimine  tuRcther  ibc  stcond.  ai  the  ton- 
moti*  In  nailianirnl  do  the  thlriL  This 
U  contTAdkled  by  thr  Korral  trnor  of 
our  ancient  rccoiilt  and  law'buoki;  and 
indeed  the  Analogy  o(  Mhrr  KOX^m' 
menti  nuglil  10  hive  the  greaceit  wej|1it, 
«ven  if  more  reason  for  duubt  ap|>ejireiJ 
Dpon  the  istcc  "J  our  liwh  auihorlttei. 
But  Ihe  instanees  where  the  three  e*- 
taua  aro  dvclarrd  or  implied  (o  h«  the 
nobility,  clerey.  and  cumman*.  r>r  at 
Isut  their  repTei>entillvr(  in  |t3it!«in«nt, 
are  loo  numerous  fi.r  inBeclion.  Thi» 
hiul  atuideih.  hlt*  tbe  Cliaaccllor  Still- 
ington.  in  7lh  Edward  IV.,  by  ihiec 
■tat«i,  uid  a.bovv  that  one  princical, 
tlui  in  to  vit,  lord*  ■piiitoal.  lord*  lem- 
poral,  aed  comnvonai  and  ov«r  that, 
■talc  royal,  ai  our  loverdgn  lord  Ihe 
ldn«.  Hoi.  l^fl.  vol.  r.  p.  621.  Thus. 
(00,  ii  ii  declared  that  the  irejiy  ot 
Staplei  in  U4>  wa>  to  be  contirmed  per 
Itch  itatu*  recnl  An^lix  rile  ei  deblte 
convocatoi.    videlicet    per    prelatos    el 

clemiJi,  nohilem  el  eommunilnle*  e]u«- 
dem  reani.     Kymir,  I.  xii.  p.  ioS. 

I  ■ill  not,  Yiiivirvet.  luppreii  on» 
pasiast.  and  ttie  only  intlance  thai  baa 
oecurred  in  my  icjiding.  where  thr  kins 
dett  appear  to  have  been  reckoned 
amona  the  three  eiMtra.  Tt>«  ci'immon* 
tay.  in  Ihe  id  of  Henry  IV.,  that  Ihe 
Male*  111  the  realm  niaj  imi  comparvd  to 
■  tn'nitv,  that  t«.  the  kintr,  the  lonli 
apiriiuai  and  tftnporal,  and  the  com. 
nniu.  Roi.  I'arl.  vol,  jii.  p.  4jg.  In 
this  e*|>r«iiii}n,  howpvw.  the  »wi»b 
ahovi  ihat  tiy  cstatci  of  the  realm  Ihey 
mentit  npr(iril)rr»,  or  neeeMary  parti,  o( 
the  niirlumeiit. 

Whittloeke.    qb     the     ParlianientBTT 


Writ.  vol.  H,  p.  «j.  arfuei  at  length 
Ihat  the  tliiee  eiiaiea  are  kins,  lordi, 
and  (-uii3nii.ini.  which  ireint  to  have 
been  a  current  doctrine  amuns  the  doji- 
u1«r  tuivj'CT*  i]I  the  teventeenlii  ccniury. 
Hi)  reaionmK  U  Chlefiy  crounded  on 
the  baronial  tenure  o{  bithop*  ihe  v,3- 
lidity  ot  aeii  pataed  acainM  their  con- 
•ent.  and  other  orgumenla  of  the  Hma 
kind;  which  Bilsht  e*>  to  prove  that 
there  are  onl/  at  preient  two  ettaloa, 
but  can  never  turn  the  kins  into  one. 

The  source  o(  ihcir  eteoi  it  an  innllen- 
tion  to  Ihc  primary  lense  ol  the  word 
etiair  (aiatui),  which  meani.  an  orjr*  or 
condition  mto  which  men  ore  classed  hf 
the  innliluliani  of  tociely.  I(  In  only  in 
a  tecondiry,  or  rather  an  elliptical  aprli- 
eaiion.  that  ii  can  be  referred  to  their 
repTescntativci  in  parliament  ot  nailnnal 
counciln.  The  lorda  temporal,  indeed. 
of  Rnitland  are  idenlica.!  with  (he  rttaxt 
of  ihe  nobility:  but  the  house  of  com- 
moni  is  ni>t.  rtrictly  ipeaking,  the  eMale 
of  COR]  mo  nail  v.  10  which  it*  mcmhem 
belong,    and    froni    which    they    ate    d^ 

puled.  So  the  whole  body  of  the  clergy 
arc  properly  speaking  one  of  the  eilair*. 
and  arc  deicnbed  aa  inch  in  the  oldce 
auihorilie*.  11  Rie.  II.  Riil.  Tarl,  vol. 
Hi-  p.  U8,  ihouBh  latterly  the  lord* 
ipiritual  in  pattUmeni  acqnlrcd,  with 
let*  eorrectnet*.  that  appeiUtion.  Hody 
on  Convocation*,  ».  txi.  Thp  biihopa. 
indeed,  mar  be  Mid.  con  ilruc lively,  lo 
represent  ifie  whole  of  the  clergy,  with 
whose  zrievancei  Ihey  are  luppoted  lo 
he  lie*t  ac<|iiiinteil,  «ivl  whose  tighlt 
it  ii  their  peeuhar  duly  to  defend.  And 
I  do  not  find  that  the  inferior  -clergy 
had  any  or  her  renrrnenialion  in  the 
enri*«  ot  Casiile  and  .Aracon,  nhere  th-e 
eccle*ia»lital  order  wan  alwan  counted 
smonii  the  ettaiet  of  the  realin. 
I  Rot.  1^1.  toL  iij.  p.  6a]. 
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inent  al  least  of  Edward  III.'s  rcign,  was  lliat  the  commons 
presented  petitions,  which  tlie  lords,  by  thetnsdvcs,  or  with 
the  assistance  of  ilie  council,  having  duly  considered,  the  sanc- 
tion of  (he  king  was  notified  or  withheld.  This  was  so  much 
according  to  usage,  that,  on  one  occasion,  when  the  commoHB 
requested  the  advice  of  the  other  house  on  a  matter  before  tliem, 
it  was  answered  that  tlie  ancient  custom  aiul  form  uf  parliament 
had  ever  been  for  the  connnuns  to  report  their  own  opinion 
to  the  king  and  lords,  and  not  to  (he  contrary;  and  the  king 
wnitld  have  the  ancient  and  laudable  usages  of  parliament  main* 
tained.*  It  is  singular  that  in  the  terror  of  innovation  the  lords 
tlid  not  discover  how  materially  this  usage  o(  parhamenl  took 
off  from  their  own  legislative  iniluence.  The  rule,  however, 
was  not  observed  in  succeeding  times ;  bills  originated  indis- 
criminately in  either  house;  and  indeed  some  acts  of  Henry 
v.,  which  do  not  appear  to  be  grounded  on  any  petition,  may 
he  suspected,  from  the  manner  of  their  insertion  in  the  rolls 
of  parliament,  to  have  been  proposed  on  the  king's  part  to  the 
commons.'  But  tliere  is  one  manifest  instance  in  the  i8th  of 
Henry  VI.,  where  the  king  requested  the  commons  to  give 
their  authority  to  such  regulations  w  as  his  council  might  pro- 
vide for  redressing  the  abuse  of  purveyance;  to  which  they 
assented. 


A  Rot.  Pari.  A  ^-  ^I-  P-  'o^ 

ISi«i.  J  H.  V.  c  s,  7.  S,  9;  4  H.  VI. 

n  Rot  fail,  rol  r.  |t.  7.     It  sppcan 
hj  a  ca»e  In  tfae  Veu  Book  ol  the  ud 

ol  ilenry  VI..  Ilial,  wbtfe  the  lords 
ai^At  utilr  »<>(nc  mtnoi-  •IICT)liiin«  Ih 
m  bill  tent  u[>  lo  thvtn  ft>iin  tliF  cotn- 
moni,  «»fn  il  ii  ffluiril  lu  ft  gfant  ol 
monpy,  the  cutlom  tra*  nni  in  Tf>niinil 
it  lor  Itiett  n««nl  lo  ilic  awenil mctit. 
Brook«'!i  Abriil(fiti»nt :  Pail  ia  mm  I.  4. 
Ttir  (inituirr  i«  murlh  cxtmcltni;.  in 
vndcT  to  iftuMraie  ihf  cooiir  of  pro- 
Ctedinji  in  ptiliiinriii  M  ihai  liroc. 
Cs*e  fult  qu«   Sir  J.   P    (ult  alUlnl   dc 

Stttryn  1re>n««  par  iiclc  dc  parlikmcnl, 
onl  In  camm'.mi  lurcnl  »**fntu«,  uttr 
•II  ne  vlrot  tio»  pcf  liel  jout  q;tt  il 
lorftytna  tiirl  niinitnt,  el  le*  wlHne*'" 
done  ylus  Imige  Joiir.  fi  Ir  bll  nlrtit  re- 
balle  al  commofii  artete:  rt  r>er  Klrl'j', 
tlerk  lie*  rolrt  Jtl  [MiiUintrit,  I'liitr  liti 
plTlIament  eit,  i|Ue  li  b>1  vieni  pHmpt 
M  leu  cnmriinns  «  ill  pi^vm  ten.  il  «t 
UM  dendoiier  cm  en  tkl  fotme,  Rolt 
bt^k  ft*  icigniorti;  rt  «l  le«  M-iBTiiol-i 
•»  It  ri>y  ne  alterant  le  bit,  diMiijuet  ttt 
UM  *  flvcrcr  ecu  >1  ticrhe  del  patlta> 
nentf  dntre  enrol  HUnt  ea<loft«t  ceo. 
.  .  .  El  «l  !»•  t^lKninn  *i>lcnt  alter  tin 
bit  in  CM  que  poet  ennrei  ore  It  bil. 
iU  potent  wuni  rcniftjiiirc  c«u  al   cwci- 


fnoiu,  <ome  «l  In  commtms  craturte 
poundaire.  pur  quitunr  Km,  vt  U«  gran- 
tmt  nial  pur  litux  atis,  ceo  Be  wn»  rt- 
bajrle  si  cofnnioni;  mr%  *l  1*(  conmoaa 
rraunt«nt  niai  pur  ilcui,  ant.  «t  k*  •rtf 
near*  nur  qiwtre  ant,  la  ceo  serra  rt- 
liver  al  commons,  ei  ca  cru  canr  le* 
SFlxnlnt*  doyeat  laire  un  Mdule  de  lout 
intrnl.  ou  d'endoiMf  Ic  bil  rn  cr«t« 
rormc.  L«ii  telgnvurt  cvo  nsaniicnt  our 
duirr  iLii  i)iutnor  an*:  ct  quani  lea 
eofnmnnt  ouni  le  M  arren.  It  at  relcm 
lUKntcr  a  efOi  ceo  ne  poet  c»lr»  m 
ncirc;  triri  Ri  Irf  coramwii  voknt  aa- 
(cnler.  <I':<nt{uei  ili  lndor«e  leitr  re<pom 
Kur  le  mergtnt  nc  iMtte  i5ein»  1c  bil  t» 
tid  [<tfti!e.  l^t  cummani  kmii  aimiian* 
nl  Be.jul  r\t>>  Mitnior*.  a  mesne  ceinr 
bl]  anone.  pt  dnnquei  (era  liajrle  a« 
el«rke  del  p.-\rl<amcnt.  ut  lupra.  Ei  •! 
un  hll  fli  primei  Hirer  al  wignUirt,  ei 
le  oil  i>.\-ie  etu,  ili  ne  wonl  de  la»fr 
atcun  rndurM-Rient.  Bieii  tie  miller  le 
bil  as  cotniTi'-'tii:  el  donque*.  *^  ic  IHI 
paxe  lei  rommnna;  II  mi  »•«  dei^Ire  l(- 
sint  endorce.  Le*  cntntnon*  »nRi  a*. 
■entanlc;  et  era  pr«v«  oue  il  ad  pifte 
Iri  Mirnim*  drrint.  el  lour  at>tnl  en 
a  cr«t  pai*e(  del  •etuniorai  «  idro  CMl 
acie  aupra  ncti  boo,  par  ceo  <iae  im 
(all  rehailr  at  enmnioni. 

A    liriftulw   atierilon   la   made  In   the 
Vcar  Bovk  at  X.  IV,  p.  «•  tMavMffd'a 
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If  wc  arc  to  choose  constiiuiional  precedents  from  »cason» 
of  tranquillity  rather  than  disturbance,  which  surely  is  the  only 
means  of  preserving  justice  or  eonsisieiicy,  but  little  intrinsic 
authority  can  be  given  to  the  following  declaration  of  parlia- 
mentary law  in  the  iitli  of  Richard  LJ.:  "  In  this  parliatncnt 
(the  roll  says)  all  the  lords  as  well  spiritual  and  temporal  there 
present  claimed  as  their  liberty  and  privilege,  tlial  the  great 
matters  moved  in  this  parliament,  and  to  be  moved  in  other 
parliaments  for  time  to  come,  touching  the  peers  of  the  land, 
should  be  treated,  adjudged,  and  debated  according  to  the 
course  of  parliament,  and  not  by  the  civil  law  nor  tin'  common 
lavv  of  the  land,  used  ill  the  other  lower  courts  of  the  kingdom : 
which  claim,  liberty,  and  privileges  tlic  king  graciously  al- 
lowed and  granted  them  in  full  parliament.""  It  should  be 
remembered  that  this  assertion  of  paramount  privilege  was 
made  in  very  irregular  times,  when  the  king  was  at  the  mercy 
of  the  Duke  of  Gloucester  and  his  associates,  and  that  it  had 
a  view  to  the  immediate  object  of  justifying  their  violent  pro- 
ceedings against  the  opposite  party,  and  taking  away  the  re- 
straint of  the  common  law.  It  stands  as  a  dangerous  rock 
to  be  avoided,  not  a  lighthouse  to  guide  us  along  the  channel. 
The  law  of  parliament,  as  determined  by  regular  custom,  is 
incorporated  into  our  constitution ;  but  not  so  ss  to  warrant 
an  indefinite,  uncontrollable  assumption  of  power  in  any  case, 
least  of  alt  in  judicial  procedure,  where  the  form  nnd  the  es- 
sence of  justice  are  inseparable  from  each  other.  And.  in 
(act,  this  claim  of  Ibc  Itirds,  whatever  gloss  Sir  E.  Coke  may 
put  upon  it,  was  never  intended  to  bear  any  relation  to  the 
privileges  of  the  lower  house.  I  should  not,  perhaps,  have 
noticed  this  passage  so  strongly  If  it  had  not  been  made  the 
basis  of  extravagant  assertions  as  to  the  privileges  of  parlia- 
Incnt;*  the  spirit  of  which  exaggerations  might  not  be  ill 
adapted  to  the  times  wherein  Sir  E.  Coke  lived,  though  I  think 
they  produced  at  several  later  periods  no  slight  mischief,  some 
consequences  of  which  wc  may  still  have  to  experience. 

The  want  of  all  judicial  authority,  either  to  issue  process 
or  to  examine  witnesses,  together  with  the  usual  shortness  of 
Sessions,  deprived  the  hotise  of  commons  of  what  is  now  con- 


edifO.   lli>t    a    tubiiily    iirnmril    Uy    ihr 
catnmanf  withuut  Mient  o!  the  oten  is 

Kod  enough,    Tbtt  einnut  tiirvir  t»v* 
tn  law  at  that  lime. 
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sidered  one  of  its  most  fundamental  privileges,  the  cognizance 
of  disputed  elections.  Upon  a  false  return  by  the  sheriff,  there 
was  no  remedy  but  through  the  king  or  his  council.  Six  in- 
stances only,  I  believe,  occur,  during  the  reigns  of  the  Plan- 
tagcnet  family,  wherein  the  misconduct  or  mistake  of  the  sheriff 
is  recorded  to  have  called  for  a  specific  animadvcrston,  though 
it  was  frequently  the  ground  of  general  complaint,  and  even  of 
some  statutes.  The  first  is  in  the  12th  of  Edward  11.,  when 
a  petition  was  presented  to  the  council  against  a  false  return 
for  the  county  of  Devon,  the  petitioner  having  been  duly 
elected.  It  was  referred  to  the  court  of  exchequer  to  summon 
the  sheriff  before  thcm.P  The  next  occurs  in  the  36th  of  Ed- 
ward III.,  when  a  writ  was  directed  to  the  sheriff  of  Lan- 
cashire, after  the  dissolution  of  parliament,  to  inquire  at  the 
county  court  into  the  validity  of  the  election ;  and  upon  his 
neglect  a  second  writ  issued  to  the  justices  of  the  peace  to 
satisfy  themselves  about  this  in  the  best  manner  they  could, 
and  report  ihe  truth  into  chancery.  This  inquiry  after  the 
dissolution  was  on  accuunt  of  the  wages  for  attendance,  to 
which  the  knights  unduly  returned  could  have  no  pretence.9 
We  find  a  tliird  case  in  the  7th  of  Richard  II.,  when  the  king 
took  notice  that  Thomas  dc  Camoys,  who  was  summoned  by 
writ  to  the  house  of  peers,  had  been  elected  knight  for  Surrc>", 
and  directed  tlie  sheriff  to  return  another.''  In  the  same  year 
the  town  of  Shaftesbury  petitioned  the  king,  lords,  and  com- 
mons against  a  false  return  of  the  sheriflf  to  Dorset,  and  prayed 
them  to  order  remedy.  Nothing  further  appears  respecting 
this  petition.*  This  is  the  first  instance  of  the  commons  being 
noticed  in  matters  of  election.  But  the  next  case  is  more 
material;  in  the  5th  of  Henry  IV.  the  commons  prayed  the 
king  and  lords  in  parliament,  that,  because  the  writ  of  sum- 
mons to  parliament  was  not  sufficiently  retumc<l  by  the  sheriff 
of  Rutland,  this  matter  might  be  examined  in  parliament,  and 
in  case  of  default  found  therein  an  exemplary  punishment  might 
be  inflicted  ;  whereupon  the  lords  sent  for  the  sheriff  and  Oi 
by.  the  knight  returned,  as  well  as  for  Thorp,  who  had  beet 
duly  elected,  and,  having  examined  into  the  facts  of  the  case, 
directed  the  return  to  be  amended,  by  the  insertion  of  Thorp*s 
name,  and  committed  the  sheriff  to  the  Fleet  till  he  should  pay 


^GTan*ir4  Kvportt  of  Elcctloiu,  cdh. 
in*i  Introduction,  p.   it, 
t4  Pfynnc,  p.  aei. 
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a  fine  at  the  king's  pleasure.*  The  last  passage  that  I  can  pro- 
duce is  from  the  roll  o(  18  H.  VI.,  where  "  it  is  considered  by 
the  king,  with  the  advice  and  assent  of  the  lords  spiritual  and 
temporal,"  that,  whereas  no  knights  have  been  returned  for 
Cambridgeshire,  tlic  sheriff  shall  be  directed,  by  another  writ, 
to  hold  a  court  and  to  proceed  to  an  election,  proclaiming  that 
no  person  shall  come  armed,  nor  any  tumultuous  proceeding 
take  place ;  something  of  which  sort  appears  to  have  obstructed 
the  execution  of  the  tirst  writ.  It  is  to  be  noticed  that  the  com- 
mons are  not  so  much  as  named  In  this  entry.'  But  several 
provisions  were  made  by  statute  under  the  Lancastrian  kings, 
•when  scats  in  parliament  became  much  more  an  object  of  com- 
petition than  before,  to  check  the  partiality  of  the  sheriffs  in 
making  tmduc  returns.  One  act  (11  H.  IV.  c.  i)  gives  the 
justices  of  assize  power  to  inquire  into  this  matter,  and  inflicts 
a  penalty  of  one  hundred  pounds  on  the  sheriilf.  Another  (6 
H.  VI.  c  4)  mitigates  the  rigor  of  the  former,  so  far  as  to  per- 
mit the  sheriff  or  the  knights  returned  by  him  to  traverse  the 
inquests  before  the  justices ;  that  is,  to  be  heard  in  their  own 
defence,  which,  it  seems,  had  not  been  permitted  to  them.  .'An- 
other {23  H.  VI.  c.  14)  gives  an  additional  penalty  upon  false 
returns  to  the  party  aggrieved.  These  statutes  con.ipire  with 
many  other  testimonies  to  manifest  the  rising  importance  of 
the  house  of  commons,  and  the  eagerness  with  which  gentle- 
men of  landed  estates  (whatever  might  be  the  case  in  petty 
boroughs)  sought  for  a  share  in  the  national  representation. 

Whoever  may  have  been  the  original  voters  for  county  rep- 
resentatives, the  first  statute  that  regulates  their  election,  so 
far  from  limiting  the  privilege  to  tenants  in  capilc,  appears 
to  place  it  upon  a  very  large  and  democratical  foundation.  For 
(as  I  rather  conceive,  though  not  without  much  hesitation),  not 
only  all  freeholders,  but  all  persons  whatever  present  at  the 
county-court,  were  declared,  or  rendered,  capable  of  voting 
for  the  knight  of  their  shire.  Such  at  least  seems  to  be  the 
inference  from  the  expressions  of  7  H.  IV.  c.  15,  "  all  who  are 
there  present,  as  well  suitors  duly  summoned  for  that  cause 
as  others.""    And  this  acquires  some  degree  of  confirmatton 

jGUnvi)'!!    Rrpottt,    tbi.J.    mnd    Rot.  IWiuc  *frit«r  treat*  ««ch  »n  inirrpreia- 

Pari.  vol.  iji,  p.  jjoi.  tion  o1  the  italutc  j  II,  IV.  ■»  ctiimrn. 

I  Hot   P»rl.  vol.  V.  pL  7.  c»l.     Ttie  words  cited  in  tV-P  tcul.  "•• 

"J   Prynne'»    Reir'Her.   V.    l8r.     TliU  otiirrt,"  meiin   only.   «ceot.iin(r   In   htm, 

liKIifvlhriiii.       tliiviiith       embraceil       by  auilon   ro^  dtilr  luminoned.     Hrywood 

Pryrti*.  U.  I  conlvti.  much  opimsMl  to  or   Elections,   vol.   i.   p.   *>    ,'^"!'  ,".*   ' 

Kcntral  opinion;  and  A  very  rciDect«bU  presume,   the  lummotu  to  Iiecboldcn 
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from  the  later  statute,  8  H.  VI.  c.  7,  which,  reciting  that  "  elec- 
tions of  knigUts  of  shires  have  now  of  late  boen  made  by  very 
great,  outrageous,  and  cxces&ive  number  of  people  dwelling 
within  the  same  counties,  of  the  which  most  part  was  people 
of  small  substance  and  of  no  value."  confines  the  elective  (ran- 
chisc  to  freeholders  of  lands  or  tenements  to  tlic  value  of  iorty 
sliiUings. 

The  representation  of  towns  in  parliament  was  founded  upon 
two  principles — of  consent  to  public  burdens,  and  qi  advice 
in  public  measures,  especially  such  as  related  to  trade  and  ship- 
ping. Upon  both  these  accounts  it  was  natural  (or  the  kings 
who  first  summoned  them  to  parliament,  little  foreseeing  that 
such  half-emancipated  burghers  would  ever  clip  the  loftiest 
plumes  of  their  prerogative,  to  make  these  assemblies  numer- 
ous, and  summon  members  from  evcr>'  town  of  consideration 
in  the  kingdom.  Tlius  the  writ  of  23  E.  I.  directs  the  sheriffs 
to  cause  deputies  to  be  elected  to  a  general  council  from  erciy 
eity,  borough,  and  trading  town.  And  aUhnugh  the  last  words 
are  omitted  in  subsetiuent  writs,  yet  their  h])trit  was  preservetl; 
many  towns  having  constantly  returned  members  to  parliament 
by  regular  summonses  from  the  sheriffs,  which  were  no  char- 
tered boroughs,  nor  had  apparently  any  other  claim  than  their 
populousness  or  commerce.  These  are  now  called  boroughs 
by  prescription. f 

Besides  these  respectable  towns,  there  were  some  of  a  less 


w»  br  ircneral  proe|aniBliofi;  to  that  it 

i»  nij«  ni«y  in  mtrtyc  mliiit  diffnrnc* 
tlieic  C'.->iilit  li«  between  ■ummoncil  and 
«iri«iiniiTKiii»<I  tiiitori.  And  if  ilir  wor<l( 
are  iiifitiiscd  to  slaoc<  at  the  [irivate 

•unim<in«ri>   in  a  Ira:  fiirniti,   hf  nieflii* 

cf  wlikh  ibe  almidi  wct«  accuitomcd 
to  praiiit*  a  clanilftllnF  rlr^'tion,  on* 
CM   hardly  imaBitH  that  iuch  ntrtens 

would  be  «ljrled       duly  lumTininKl."     Il 

ti  not  tinUkclr.  however,  thai  ilitia 
laTRt  cirrmiioriir  were  inaduertenlljf 
iiHd,  and  that  ihnr  led  t«  ihtt  iaun- 


dalion  o(  voter*  writhoul  property  wliich 

MndtTcd  ihr  *uj)»fqufnt  net  of  Hi nry 

VI.   nrcFiiary.     Tliat  r>l  Henry  IV.  had 


\%tfii  tifrn  occmtonrd  by  an  npponlic 
<nril.  the  cloic  cirction  iil  IniKhts  by  a 
ftw  pcTKona  in  ih«  name  ol  the  roum^. 
Vet  tli*'  coniCQUtnce  o(  tW  staliite  ot 
ncpry  IV.  mi  ii«t  to  IM  in  too  many 
voter",  "t  to  iciiil<T  cWltrrn*  tunultu- 
ou»,  in  the  larsnt  of  EnaHih  eiiiintiei, 
wtiatrvrr  it  might  be  in  olhm.  Prrnoc 
ha*  |iu|>lithed  aomc  nnnulat  thcrtlf  t  in- 
dcnli'rrt  tot  the  e^onty  nl  VorW.  all 
dnnnK  'h*  interval  between  the  act*  of 
Hrniy  IV.  and  Henry  VI.,  orliieji  arc 
Main)  bj  a  Uw  paraoa*  <a|Urs  itittn- 


■five*  the  xtoraers  of  tone  pwn  ma4 
ladi-ea,  vlio.  »  far  «i  appear*,  hid  aoltlr 
relumed  tht  kninhts  ot  IhAt  nhire.  j 
I'rynne,  p.  lu.  WImI  clByiii*  »f  iKP>|ib( 
these  an',imaluut  returni  aaghl  to  pot- 
acii  I  leave  to  ihc  reader. 

r  The  majority  of  prctcriiKive  bor- 
oughs hare  piEMiri;)trvc  corporal  UiKa, 
which  cirri'  the  Icitat,  which  i«  not  al< 
waya  the  moral,  pictumption  of  an  d^^f* 

Jlul  charter.    Btii  "  mJJiy  t)or«ugh«  knd 
town*   in    Enxland    have    biirBc**««   bjr 
prcBcriplion,    ihit    never   w«rc   irKorrxt- 
rated."      LTi_   J.    Hobui    in    nunfraiinaa 
Caie,  IiolHMj'»  Kri)orti.  p.  is.    And  Mr.i 
l.tiders  Ihinki.  1  Icniw  not   how   itiillyal 
thai  in  the  Rgr  ol  ^dward   I  .  which  tf'< 
nvi'tl  to  iHir  immcdialc  purpote.  "  iher* 
wer«  not  (ierhap»  Jhiny  oorp'>tatfoat  ia 
the    kinKil'im."       ncporti    of    Elections, 

vol.  i  ,p..  »S.    Eqt  1  must  allow  that,  in 
Ihc  o(iinii>n  i>l  many  Kinnd  lawyers  ibia 
representation     i.f    unchartered,    or    U 
leatl      unincurporaled,     borouiha     wi 
rather   a    real    pfivlltgt.    Bttd    (OMBJt 
u|>iin   Irntirr.   than   one   ariaing   Mtt  1 
their  (hare  in  riihlie  cnnlritHiii'^nt,    CI 
J.  n»Il  in  A'M'y.  v.  Whilr.  r.  I.d    Raj 
mond.  csi-    Ucrvood  Qa  ilw^ugli  fiwi 
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eminent  figure  which  had  writs  directed  to  them  as  ancient 
demesnes  of  the  crown.  During  time*  of  arbitrary  taxation  the 
crown  had  set  tallages  ahke  upon  its  chartered  boroughs  and 
upon  its  tenants  in  demesne.  When  parliamentar>'  consent  be- 
came indi.spensable,  ihe  free  tcn;ints  in  ancient  demesne,  or 
rather  such  of  them  as  inhabited  some  particular  vills,  were 
called  to  parliament  among  the  otlier  representatives  of  the  com- 
moos.  They  are  usually  specified  distinctly  from  the  other 
classes  of  representalives  in  grants  of  subsidies  throughout  the 
parliaments  of  the  first  and  second  Edwards,  til],  about  the  be- 
ginning of  the  third's  reign,  they  were  confounded  with  ordinary 
burgesses-a/  This  is  the  foundation  of  that  particular  species  of 
elective  franchise  incident  to  what  we  denominate  burgage 
tenure;  which,  however,  is  not  confined  to  Ihe  ancient  demesne 
of  thecrown..*" 

'I'he  proper  constituents  therefore  of  the  citizens  and  bur- 
gesses in  parliament  appear  to  have  been — i.  All  chartered 
boroughs,  whether  they  derived  their  privileges  from  the  cruwn, 
or  from  a  mesne  lord,  as  several  in  Cornwall  did  from  Richard 
King  of  the  Romans;  y  2.  AI!  towns  which  were  the  ancient  or 
the  actual  demesne  of  the  crown;  ^.  All  considerable  places, 
though  unincorporated,  which  could  afford  to  defray  the  ex- 
penses of  their  representatives,  and  had  a  notable  interest  in  the 
pnblic  welfare,  liut  no  parliament  ever  perfectly  corresponded 
with  this  theory.  The  writ  was  addressed  in  general  terms  to 
Ihe  sheriff,  recjuiring  him  to  cause  two  knights  to  be  elected  out 
of  the  body  of  the  county,  two  citizens  from  every  city,  and  two 
burgesses  from  every  borough.  It  rested  altogether  upon  him 
(o  determine  what  towns  should  exercise  this  franchise:  and  it 
!s  really  incredible,  with  all  the  carelessness  and  ignorance  of 
those  times,  what  frauds  the  sheriffs  ventured  to  commit  in  ex- 
ecuting this  trust.  Though  parliaments  met  almost  every  year, 
and  there  could  be  no  mistake  in  so  notorious  a  fact,  it  was  the 
continual  practice  of  sheriffs  to  omit  boroughs  that  had  been  in 
recent  habit  of  electing  members,  and  to  return  upon  the  writ 


riffit*.  p-  II.  Tbi»  inquiry  i«  Tcry  ob- 
scuic;  and  pnlitps  Ifii:  more  *o,  b*- 
cauM  ilic  Icarnina  dirccitil  tuward*  it 
liai  (note  frcqiicnlly  brcn  Ihst  til  ndvo- 
cam  pinding  for  their  clitnis  than  of 
unbiaiicd  antiriuBric*.  If  lliia  Iir  kejil 
In  view,  itic  lover  of  conititvtional  htt- 
lory  trill  Snd  much  inlnrmalion  in  m-v> 
era!  ol  ike  reported  tttea  oa  conuovm- 


fi      *1r<-lion« ;    pHil jeuUr))'     j1io*«      of 
Reii"''*.  ""' 


Tewrkuhury  nnd  Li«l(cu'd,  ia  Tccliweiri 

■t>\.  I. 


»'  tirady  on  BorouKla*.  pp.  n-  te.  anc] 
ifij.    Cate  (.(  Tewk^fnifr.  10  Pe  ' 


Hepnrl%  y(.1.  i.  p.   i^ 
M  T.iiilcioif,  %  lia,  tti. 
y  Ilr»4r.  p.  »• 
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that  there  were  no  more  within  their  county.  Thus  in  the  12th 
of  Edward  III.  the  sheriff  of  Wiltshire,  after  returning  two  citi- 
zens for  Salisbury,  and  burgesses  for  two  boroughs,  concludes 
with  these  words: — "There  are  no  other  cities  or  boroughs 
wiihin  my  bailiwick."  Yet  in  fact  eight  other  towns  had  sent 
members  to  preceding  parliaments.  So  in  the  6th  of  Edward 
n.  the  sheriff  of  Bucks  declared  that  he  liad  no  borough  within 
his  county  except  Wycomb;  though  Wcndover,  Agmondes- 
ham,  and  Marlow  had  twice  made  returns  since  that  king's 
accession.^  And  from  this  cause  alone  it  has  happened  that 
many  towns  called  boroughs,  and  having  a  charter  and  constitu- 
tion as  such,  have  never  returned  members  to  parliament;  some 
oi  which  arc  now  among  the  most  considerable  in  England,  as 
Leeds,  Birmingham,  and  Macdesfield.o 

It  has  been  suggested,  indeed,  by  Brady,*  that  these  rcturm 
may  not  appear  so  false  and  coIKuive  if  we  suppose  the  sheriff 
to  mean  only  that  there  were  no  resident  burgesses  within  these 
boroughs  fit  to  be  returned,  or  that  the  expense  of  their  wages 
would  be  too  heavy  for  the  place  to  support.  And  no  doubt  the 
latter  plea,  whether  implied  or  not  in  the  return,  was  very  fre- 
quently an  inducement  to  the  sheriffs  to  spare  the  smaller 
boroughs.  The  wages  of  knights  were  four  shillings  a  day, 
levied  on  all  freeholders,  or  at  least  on  all  holding  by  knight-ser- 
vice, within  the  county/  Those  of  burgesses  were  half  thai 
sum  ;d  but  even  this  pittance  was  raised  with  reluctance  and  diffi- 

the  quuilon  u  lo  (hdr  right  o(  tutnn. 
a«  p.  ui  »I  Oil*  volmne.  PrcehoIdSn 
wflfain  Innchiut  made  irpcraicd  endrav 
vt»  to  ixrmpt  ibeiDMlvri  (rum  payment 
01  wagct.  ThBi  in  »  IT.  IV.  it  wu  •*!■ 
tied  by  tiarlijmrni  ilut,  lo  put  an  end 
Ip  the  d»piil«t  on  ihii  4uliicct  briwcra 
lilt  people  of  riiiitifi.lur^hirc  mil  thoM 
ol  the  Isle  of  Kir,  Ihe  lartn  should  pav 
zoit.  and  lie  c)uit  in  (iitiire  iit  all  chmnct 
on  iliai  accmnt.  Kot.  }'.\tt  vol.  i»,  p. 
Jl?3,  By  Ihii  meiti*  the  inliabllanti  o( 
that  trnnchlfe  lecm  to  have  purcliii«e4 
ll-ic  riK'it  of  ivflr»e.  which  Ihcy  (Till 
enioy.  though  not.  I  kupp»M,  suii«ri  lo 
Ihe  county  court.  Id  momi  ,  i:i.ft  Ir-ia- 
chlm.  and  in  many  cities  crccic.]  mto 
dialinct  counties,  tlic  ume  iinvilese  of 
voting  for  ItniiiliM  of  the  shire  i»  prkdi. 
cally    ciucised;  but    vulielher    Ihii    hu 

not  proccwied  u  much  Ifom  the  tea. 
dency  of  letumioe  ofltctn  and  ol  paf> 
liamenl  to  f«*or  tfio  rtlttlt  of  cleclicui  in 
doubtful  uiet.  ai  from  the  merits  in 
Ihcirprclcfiiionf,  may  bt  a  flucition. 

d  Trie  wrofle*  of  knights  and  burgcavn 
were  flnit  reduced  to  thli  ctrtain  «um 
by  the  writi  I)c  tcvnndii  rxpenii*,  \t  E. 

II.     Pryiuc'*  laurtb    U<sii<er,    ».    s> 


•  Brady  on  Bornuicht,  p.  no.  3 
Prynne,  p.  at.  The  laner  crea  af^nes 
that  IbU  power  of  omitting  ancient 
bofiMutba  was  legally  vested  in  tlir  «!ier- 
iS  bcffrf*  the  sib  of  Richard  II.:  and 
though  the  Unauacc  ol  tliM  ad  tmi>heii 
the  eontrary  cJ  thl»  potiiion.  yet  11  i* 
mate  than  probable  that  mo\t  of  our 
parllaracnury  borough*  by  preicripti'on. 
cii'eciAlly  lueh  ai  were  then  unint-'Orpo 
rated,  arc  Indeblcil  for  their  privilege* 
to  the  eiercisr  of  the  shenti'*  di»crrtL<>n: 
not  founded  on  cjirtulity,  irhi«;h  would 
latbrr  have  led  bim  to  omit  Ihein.  hiil 
OB  the  broad  principle  that  they  "rere 
■ufBcienlty  opulciit  and  iipiiortnnt  lo 
KBd  reprefcniattvc»  to  jiarliatnent. 

a  Wdlia,  Notitia  Parhiincntaria.  rol. 
I.  preface  p.  Si- 

i  f.  117, 

rit  ii  a  pffpluitig  qumian  whether 
frcehotdMi  in  (ociKe  were  liable  to  con- 
iribule  lowsrdt  lh<  true*  of  kniRhlii: 
and  anthotitiei  miiclit  be  produoed  on 
tMih  iidt*.    'Pic  more  probable  lupposi' 

lion  li.  that  they  were  not  eirmpted. 
Sm  the  TarloDi  pciiTiam  reUtinK  to  the 
payment  d  wajtca  in  Pryiine'*  I'mrth 
RcKtner.    Tbu  U  not  lUKcnncctcd  Yritb 
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culty  from  miserable  burghers,  little  solicitous  about  political 
franchises.  Poverty,  indeed,  seems  to  have  been  accepted  as  a 
legal  excuse.  In  the  6th  of  E.  II.  the  sheriff  of  Northumber- 
land returns  to  the  writ  of  summons  that  all  his  knights  are  not 
sufficient  to  protect  the  county ;  and  in  the  ist  of  E.  III.  that 
they  were  too  much  ravaged  by  their  enemies  to  send  any  mem- 
bers to  parliament.'  Tlic  sheriffs  of  Lancashire,  after  several 
returns  that  they  had  no  boroughs  within  their  county,  though 
Wigan,  Liverpool,  and  Preston  were  such,  alleged  at  length 
that  none  ought  to  be  called  upon  on  account  of  their  poverty. 
This  return  was  constantly  made,  from  36  E.  HI.  to  the  reign  of 
Henry  VI.^ 

The  elective  franchise  was  deemed  by  the  boroughs  no  priv- 
ilege or  blessing,  but  rather,  during  Ihc  chief  part  of  this  period, 
an  intolerable  grievance.  Where  they  could  not  persuade  the 
sheriff  to  omit  sending  his  writ  to  them,  they  set  it  at  defiance 
by  sending  no  return.  And  this  seldom  (ailed  to  succeed,  so  that, 
after  one  or  two  refusals  to  comply,  which  brought  no  punish- 
ment upon  them,  they  were  left  in  quiet  enjoyment  of  their  in- 
significance. The  town  of  Torrington,  in  Devonshire,  went 
further,  and  obtained  a  charter  of  exemption  from  sending  bur- 
gesses, grounded  upon  what  the  charter  asserts  to  appear  on  the 
rolls  of  chancery,  that  it  had  never  been  represented  before  the 
2ist  of  E.  III.  This  is  absolutely  false,  and  is  a  proof  how  little 
we  can  rely  upon  the  veracity  of  records,  Torrington  having 
made  not  less  than  twenty-two  returns  before  that  time.  It  is 
curious  that  in  spite  of  this  charter  the  town  sent  members  to  the 
two  ensuing  parliaments,  and  then  ceased  forever.^  Richard  II. 
gave  the  inhabitants  of  Colchester  a  dispensation  from  returning , 
burgesses  for  five  years,  in  consideration  of  the  expenses  they 
had  incurred  in  fortifying  the  town.A    But  this  immunity,  from 


ThcM  WM*  iKued  M  the  «(]UfH  of 
tha«(  who  had  invrd,  alter  ilir  iliKoUt. 
liod  of  imrHamenL  and  inclu^Ied  a  c«r- 
ttfai  numbfr  of  day*,  acti.irdiiiii  ti>  ihe 
dJgMBCc  of  Ihe  county  whence  they 
caine.  tor  aoing  and  rviurninft-  Tt  >p* 
pMirt  hy  theae  thu  tkilrtyfive  or  (orty 
niilri  trtie  rvckcmed  «  day'i  t'luinvy; 
which  may  tottea  (tie  exixtented  no- 
ti«n«  of  bad  roadt  and  Unly  Incomiiii'in 
that  an  sometime*  CTit«rtamcil.  See 
Prynnv'a  tonrth  Rei^iMrr,  and  Witlii'i 
Nolilia  Pari  la  mrn  I  ana.  [usMin. 

The  lalMl  enlrie*  of  wriu  for  expemt* 
in  the  c1r>»c  nilli  ate  of  i  11.  V,;  but 
they  may  be  prorfd  to  hav«  ii<«o«iI 
much  Icincn';  anil  Prynnr  iiaccs  them 
U  the  tai  <rf  Henry  VIII. '•  reisn,  p. 

Vol.  11.-24 


Mj,  Withoiil  the  lofmality  n(  this  iirni 
a  very  few  iimaric*"*  cil  |..i*n^  rrmunef- 
tlttn^  (heir  burcraiei  (or  altcitilaricc  in 
[larliaiitcM  air  kiinwo  In  have  locturred 

tn  later  tiines.  Andrew  Marvel  t!i  com- 
mrinty  naiil  l»  have  heen  the  Uit  who 
rccciveil  thia  honorable  lalary.  A  mod- 
ern book  aucrit  ttial  wage*  were  jinld 
in  lome  Cornish  boroachi  ai  laic  a*  iba 
eighieemh  cenlury.  Ly»otii'i  Comwa!!, 
prciace.  p.  xxxil. ;  but  the  paMi^e 
(luoieil  in  piaoi  of  thii  ii  not  precise 
cnoueh  to  lupiiort  lo  unlikely  aa  mcL 

f  3  Prrnne,  p.  165. 

f  4  Ibid.  p.  317. 

i4  I  bill.  p.  JX). 
3  Ibid.  p.  941. 
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whatever  reason,  was  not  regarded,  Colchester  having  con- 
tinued to  make  returns  aa  before. 

Tlie  partiality  of  sheriffs  in  leaving  out  boroughs,  which  were 
accustomed  in  oM  time  to  come  to  the  parliament,  was  repressed, 
as  far  as  law  could  repress  it,  by  a  statute  of  Richard  11.,  which 
imposed  a  fine  on  them  for  such  neglect,  and  npon  any  member 
of  parliament  who  should  absent  himself  from  hts  duty.i  But 
it  is,  I  think,  highly  probabk-  that  a  great  part  of  those  who  were 
elected  from  the  boroughs  did  not  trouble  themselves  with  at- 
tendance in  parliament.  The  sheriff  even  found  it  necessary  to 
take  sureties  for  their  execution  of  so  burdensome  a  duty,  whose 
names  it  was  usual,  down  to  the  end  of  the  fifteenth  ccnturj*, 
to  endorse  upon  the  writ,  along  with  those  of  the  elected./  This 
expedient  is  not  likely  to  have  been  very  successful;  and  the 
small  number,  comparatively  speaking,  of  writs  for  cxpcnBcs  of 
members  for  boroughs,  which  have  been  published  by  Prynne. 
while  those  for  the  knights  of  shires  are  almost  complete,  leads 
to  a  strong  presumption  that  their  attendance  was  very  defec- 
tive.   This  statute  of  Richard  II.  pruduted  no  sensible  effect. 

By  what  persons  the  election  of  burgesses  was  usually  made 
is  a  question  of  great  obscurity,  which  is  still  occasionally  de- 
bated before  committees  of  parliament.  It  appears  to  liave  been 
the  common  practice  for  a  very  few  of  the  principal  members 
of  the  corporation  to  make  the  election  in  the  county  court,  and 
their  names,  as  actual  electors,  are  generally  returned  upon  the 
writ  by  the  shcrifT.*  Rut  we  caimot  surely  be  warranted  by  ibis 
to  infer  that  they  acted  in  any  other  capacity  than  as  deputres 
of  (he  whole  body,  and  indeed  it  is  frequently  expressed  that 
they  chose  such  and  such  persons  by  the  assent  of  the  com- 
munity;^ by  which  word,  in  an  ancient  corporate  borough,  it 
seems  natural  to  understand  the  freemen  participating  in  its  gen- 
eral franchises,  rather  than  the  ruling  body  which,  in  many  in- 
stances at  present,  and  always  perhaps  in  the  earliest  age  of 
corporations,  derived  its  authority  by  delegation  from  tiie  rest 
The  consent,  however,  of  the  inferior  freemen  we  may  easily 
believe  to  have  been  merely  nominal ;  and,  from  being  nominal, 
it  would  in  many  places  come  by  degrees  not  to  be  required  at 

Js  R.  11.  Ml.  U.  c.  4. 

^  » l.U'.lcfi'l     UrpoTli,    vt 
Somttimei  >il  cicdtil  Vurgef*  »Imo1iiIi 


reltticd  to  go  la  partUmcnI.  and  druve 
Ms  connlinritu  to  ■  fr«b  cliolc<t  3 
erymi,  p.  an. 


k  IliiiL  p.  til. 

I  Ibid.  II.  »i7.  d*  uaenni  fotiui  com- 
tnunilalU  przdicLz  rlcBcnuil  R.  W.i 
M  in  scycfal  aihtt  inttVKU  <iw>tc4  ift 
lbs  riuuing  panes. 
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rail;  the  corporation,  specially  po  denominated,  or  municipal 
government,  acquiring;  by  length  of  usage  an  exclusive  privilege 
in  election  of  members  of  parliament,  as  they  did  in  local  admin- 
istration. This,  at  least,  appears  to  me  a  more  probable  hypothe- 
sis than  that  of  Dr.  Brady,  who  limits  the  original  right  of  elec- 
tion in  all  corporate  boroughs  to  llie  aldemicn  or  other  capital 
burgesses.  "1 

^The  members  of  the  house  of  commons,  from  this  occasional 
disuse  of  ancient  boroughs  as  well  as- from  the  creation  of  new 
ones,  underwent  some  fluctuation  during  the  period  subject  to 
our  review.  Two  hundred  citizens  and  burgesses  sat  in  the  par- 
liament held  by  Edward  I.  in  his  twenty-third  year,  the  earliest 
epoch  of  acknowledged  representation.  Hut  in  the  reigns  of 
XiMward  III.  and  his  three  successors  about  ninety  places,  on  an 
average,  returned  members,  so  that  we  may  reckon  this  part  of 
the  commons  at  one  hundred  and  eighty.™  These,  if  regular  in 
their  duties,  might  appear  an  over-balance  for  the  seventy-four 
knights  who  sat  with  them.  But  the  dignity  of  ancient  lineage^ 
territorial  wealth,  and  militarj'  character,  in  times  when  the 
feudal  spirit  was  hardly  extinct  and  that  of  chivalry  at  its  height, 
made  these  burghers  vail  their  heads  to  the  landed  aristocracy. 
It  is  pretty  manifest  that  the  knights,  though  doubttcfts  with 
some  support  from  the  representatives  of  towns,  sustained  the 
chief  brunt  of  battle  against  the  crown.  The  rule  and  intention 
of  our  old  constitution  was,  that  each  county,  city,  or  borough 
should  eleci  deputies  out  of  its  own  body,  resident  among  them- 
selves, and  cunscqucnily  acquainted  with  their  necessities  and 
gricvances.p    It  would  be  very  interesting  to  discover  at  what 


m  Itradj  on  Uuruiixhs,  p.  iff,  && 
Mr  A,lk-B,  than  whom  do  oat  of  equal 
leainLtis  wji*  ever  Ic**  inclincil  lu  Jr- 
prccialc  popular  tiit)>i>.  i(it:tin»  mfnt 
Ihan  wr  iti'^uid  cxiiccl  !•■  llir  Ki:hr>ol  of 
Sndy  in  Ihis  point.  "  There  i«  rtattn 
h>  believe  lliat  iinitin-ilir  Ihc  riylil  of 
cicciion  ie  borouiEhK  <•■>■  viriiril  in  the 

EriverniTie  iiJirl  "I  lhr«f  v>.'miiiijt<ilic«,  or 
I  a  select  portion  of  ilie  bursFite*;  and 
lh><.  til  tltc  (ifoitirM  ul  Ihr  houtc  of 
conirauiii  (a  puwvt  «ii<l  importancvi  fhe 
tcn.lcnoy  li.v*  lirco  in  Kcneril  1i>  rtnilrt 
the  eieciioin  muie  popular.  Il  U  certain 
tli«l  for  ntnny  ycnt*  bii(iie-<*c'«  wrte 
elected  in  llie  cimmy  coiim.  ond  appar- 
mil/  by  ijclec*!*^*  lri>iTi  Ihe  ivniOMBhi, 
who  were  suiboriced  bf  ifceir  fellow- 
1iurRrtK-t  to  eUcl  teprcftcnialivet  tnt 
ihriTi  in  parliamrrt.  In  (he  rei|[n(  ol 
Jnnio  I.  tn<\  Cliailni  I,,  vrliPti  imjHiTar 
I>iiacip1el  were  in  tlicrr  Kr<al(»I  »i(tor, 
Ibcre  wu  a  (trong  diipoiilion  in  ihe 


h«n»e  of  common*  to  extend  Ibc  right 
01  luffrage  in  boroufthg,  and  in  nianr 
i  ft!  lancet  \\irst  ciTnrts  ire  re  crawnM 
with  »ii«ceH."  Edin.  fto-.  xsviii.  ys. 
Itut  Dn  clecliOTi  by  dclrtiatei  chuicn  (or 
thai  puTpuie  by  the  burtcciftct  it  large 
i»  very  iliffcrepl  (rum  one  br  ihc  bov' 
einintt  pari  of  Ihe  communujf.  Evoi 
in  llie  lulter  riitr.  Iiuwevcr.  ihi*  part 
liaJ  senetally  been  ehDicn,  al  a  irmter 
or  teti  iiilccval  i>t  time,  bjr  the  entire 
body.  Sometime*,  indreil,  oprpornl loBi 
fell  inln  tctlclrctinn  and  became  cloie. 

n  W'illii,  Kuiiiin  ParUameaurlA,  voL 
iii.  n,  06,  &c :  1  I'rynne,  p.  ju,  Ac. 

Kin  a  Edw  rr  the  «herill  of  Rutland 
tMde  (III*  reiurn:  Rlifl  feel  in  pleoo 
comilatu.  loco  duonun  milliuin,  co  qMod 
milllci  non  aunt  in  hoc  comilatn  com- 
muranlM,  dun*  hominci  de  comitatv 
Kiillnnd.  dr  itiiCTrtiorbui  c4  M  Itlinr^ 
•ndiim  potent iutbu*.  A«.  3  Wynne,  p- 
17x1.      But    lliba    deficiency    of    actiul 
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time,  and  by  what  degrees,  the  practice  of  election  swerved  from 
this  strictness.  Hut  I  have  not  been  able  to  trace  many  steps  of 
the  transition.  The  number  of  practising  lawyers  who  sat  in 
parliament,  of  which  there  arc  several  complaints,  seems  to 
afford  an  inference  that  it  had  begun  in  the  reign  of  Edward  IIL 
Besides  several  petitions  of  the  commons  that  none  but  knights 
or  repttlable  squires  should  be  returned  for  shires,  an  ordinance 
was  made  in  tlie  forty-sixth  of  his  reign  that  no  lawyer  practis- 
ing in  the  king's  court,  nor  sheriff  during  his  shrievalty,  be  re- 
turned knight  for  a  county;  because  these  lawyers  put  forward 
many  petitions  in  the  name  of  the  commons  which  only  con- 
cerned their  clients.^  This  probably  was  truly  alleged,  as  we 
may  guess  from  the  vast  number  of  proposals  for  changing  the 
course  of  legal  process  which  fill  the  rolls  during  this  reign.  It 
is  not  to  be  doubted,  however,  that  many  practising  lawyers 
were  men  of  landed  estate  in  their  respective  counties. 

An  act  in  the  first  year  of  Hcnr>'  V.  directs  that  none  be  chosen 
knights,  citizens,  or  burgesses  who  are  not  resident  within  the 
place  for  which  they  are  returned  on  the  day  of  the  date  of  the 
writ.4  This  statute  apparently  indicates  a  point  of  time  when 
the  deviation  from  the  line  of  law  was  frequent  enough  to  attract 
notice,  and  yet  not  so  established  as  to  pass  for  an  unavoidable 
irregularity.  It  proceeded,  however,  from  great  and  general 
causes,  which  new  laws,  in  this  instance  very  fortunately,  are 
utterly  incompetent  to  withstand.  There  cannot  be  a  more  ap- 
posite proof  of  the  inefficacy  of  human  institutions  to  struggle 
against  the  steady  course  of  events  than  this  tmhicky  statute  of 
Henrj-  V.,  which  is  almost  a  solitary  instance  in  the  law  of  Eng- 
land wherein  the  principle  of  desuetude  has  been  avowedly  set 
up  against  an  unrepealed  enactment.  I  am  not  aware,  at  least, 
of  any  other,  which  not  only  the  house  of  commons,  but  the  court 
of  king's  bench,  has  deemed  itself  al  liberty  to  declare  unfit  to  be 
observed.*"  Even  at  the  time  when  it  was  enacted,  the  law  had 
probably,  as  such,  ver)-  httlc  effect.  But  still  the  plurality  of  elec- 
tions were  made  acording  to  ancient  usage,  as  well  as  statute,  out 
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knieblR  loon  bwamc  very  common,  In 
ig  E~  II.  ihcic  were  twcntycight  mem- 
btr»  reitimcd  from  shiro  who  were  not 
knights,  »[!()  but  twetity-^rvtii  who  were 
lucn.    The  former  had  xi  %ti*  time  only 

two  ihjltini))  »i  Ihrcc  itiillitiei  3  tlay  for 
Ihcir  wtfei,  while  Uic  real  Knifftit*  !iBd 
lour  slaiirinit*,  4  L'rynnc.  |>p,  sj,  74.  Gut 
in  the  ntxt  nign  their  w>km  wccc  put 
on  s  levcL 


P  Rot.  Vat:,  vol.  ii.  p.  310. 

vThd.  1  11.  V.  c.  ., 

r  Se«  the  caic  <rl  Dublin  untvrrtitT  Ib 
the  fiiil  volumr  nl  rcckwelt'i  Rvpottf 
nf  conletted  election.  Not*  D.  p,  y. 
The  oDtiile  itictf  WAS  rcpwl«d  by  14  G> 
UI.  C.  sS. 
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of  the  constituent  body.  The  contraty  instances  were  excep- 
tions to  the  rule;  but  exceptions  increasing  continually,  till  they 
subverted  the  rule  itself.  Prynne  has  remarked  that  wc  chiefly 
find  Cornish  surnames  among  the  representatives  of  Cornwall, 
and  those  of  northern  families  among  the  returns  from  the 
North.  Nor  do  the  members  for  shires  and  towns  seem  to  have 
much  interchanged;  the  names  of  the  former  belonging  to  the 
most  ancient  famiUes,  while  those  of  the  latter  have  a  more 
plebeian  cast'  In  the  reign  of  Edward  IV.,  and  not  berore,  a 
very  few  of  the  burgesses  bear  the  addition  of  esquire  in  the 
returns,  which  became  universal  in  the  middle  of  the  succeeding 
century.' 

Even  county  elections  seem  in  general,  at  least  in  the  four- 
teenth century,  to  have  been  ill-attended  and  left  to  the  influence 
of  a  tew  powerful  and  active  persons.  A  petitioner  against  an 
undue  return  in  the  i2th  of  Edward  II.  complains  that,  whereas 
he  had  been  chosen  knight  for  Devon  by  Sir  William  Martin, 
Bishop  of  Exeter  with  the  consent  of  the  county,  yet  the  sheriff 
had  returned  another."  In  several  indentures  of  a  much  later 
date  a  few  persons  only  seem  to  have  been  concerned  in  the  elec- 
tion, though  the  assent  of  the  community  be  expressed.!*  These 
irregularities,  which  it  would  be  exceedingly  erroneous  to  con- 
vert, with  Hume,  into  lawful  customs,  resulted  from  the  abuses 
of  the  sheriflf's  power,  which,  when  parliament  sat  only  for  a  few 
weeks  with  its  hands  full  of  business,  were  almost  sure  to  escape 
with  impunity.  They  were  sometimes  also  countenanced,  or 
rather  instigated,  by  the  crown,  which,  having  recovered  in  Ed- 
ward II.'s  reign  the  prerogative  of  naming  the  sheriffs,  sur- 
rendered by  an  act  of  his  father ,w  filled  that  ofSce  with  its  crea- 
tures, and  constantly  disregarded  the  statute  forbidding  their 


jBjr  »3  H.  VI.  e.  ij.  none  hut  b">' 
tleinrn  bO'rn,  yctncroii  B  i»tiviui«.  ar« 
capable  of  miinx  in  parlinincnc  ■* 
kniEliIa  oi  i^nuntiict:  nn  ckclion  wal 
■el  aiide  31}  tl.  VI.  licciune  the  prmnn 
retutncil  wa*  not  0I  gcnlle  birth. 
Prynne'*  IhUd   HwiiCir.  jt.    161' 

iWiltii,  NoiiMa  PartidmenUriA, 
Prynnt'i  fourth  K*«i«et,  p.  1  iR*.  A 
Irtlcr  in  l)i«l  aulbrnlle  and  int«tealinff 
accettii^n  (o  our  kii'^wlrilue  of  ancirnt 
lime*,  lh«  Pxlon  collcclion,  tho<n-i  that 
tOjteT  canvasi  wa«  »umvlini«(  itia<Jr  by 
euunlo'  grnllcmcn  in  Fdward  IV,  • 
reicn  to  reprwent  bortnijih*,  ThU  irt- 
lcr lhiu«-»  1ig)il  at  the  uimc  lime  on 
1h«  creation  or  revival  ol  horought 
Thr  writer  IHU  Sir  John  Pa.ilon,  ^"  if 
jrc  mill  10  be  burneu  ul  MalJen,  and 


my  lord  cliamberUin  will,  ye  mtj  bl  in 
another  placei  there  be  a  doreo  lowna 
In  Rnglanil  ihil  eh  nose  no  burgCH^ 
which  oudht  Id  do  il;  yc  may  be  let 
(n  (or  one  of  thow  lowni  an'  ye  tHi 
Mcndetl."  This  waa  fa  1(71.  voL  ii.  p. 
107. 

H  Ulanvil'i  Reporla  tit  Elecliona,  edit. 
•7M   rnlrrtdiieliiiti,  p.  xii, 

vPrynne'i  thitil   Kcfti«lcf,  p,   »i. 

w  jS  F-.  1,  c.  8;  9  F-  U.  U  li  wld  thai 
the  iheriR  wai  eleeied  by  Ihc  people  ol 
tiii  county  in  the  AoK'^'Saxoti  period; 
no  inilance  of  thi».  hnwevet,  tK-cordins 
to  Lord  I.cttHron,  oceun  after  the  Con- 
quest- Shrievultic*  vrrr  communlF 
mold  hy  ihp  Norman  kitlift.  Hid-  of 
Henry  II.  vt>1.  it.  p.  9J1, 
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continuance  beyond  a  year.  Without  searching  for  every  pas- 
sage thai  might  illustrate  the  inierierence  of  the  crown  in  elec- 
tions, I  will  mention  two  or  three  leading  instances.  Wlien 
Richard  II.  was  meditating  to  overturn  the  famous  CDnunissioti 
of  rcforni^  he  sent  for  some  of  the  sheriffs,  and  reqtiired  them  to 
permit  no  kniglit  or  burgess  to  be  elected  to  the  next  parliametit 
wllhoiit  the  approbation  of  the  king  and  his  council.  The 
sheriffs  rcpHed  that  the  commons  would  maintain  their  ancient 
privilege  of  electing  their  own  representatives.'  The  parliament 
of  1397.  which  attainted  his  enemies  and  left  the  constitution  at 
bis  mercy,  was  chosen,  as  we  arc  told,  by  dint  of  intirnidatioo 
and  influcncej'  Thus  also  that  of  Henry  V'l.,  held  at  Coventry  in 
1460.  wherein  the  Duke  of  York  and  his  party  were  attainted, 
is  said  to  have  been  unduly  returned  by  the  like  means.  This  is 
rendered  probable  by  a  petition  presented  to  it  by  the  sheriffs, 
praying  indemnity  for  all  which  tltey  had  done  in  relation  thetiEto 
contrary  to  law.*  An  act  passed  according  to  their  prayer,  and 
In  confirmation  of  elections.  A  few  years  before,  in  1455.  a 
lingular  letter  under  the  king's  signet  Is  addressed  to  the  sheriffs, 
reciting  that  "  we  be  enfourmed  there  is  busy  labour  made  in 
sundry  wises  by  ccriaine  persons  for  the  chesyng  of  the  said 

knights of  which  labour  we  marvaiUe  greatly,  m- 

somuche  as  it  is  nothing  to  the  honour  of  the  laborers,  but  avenst 
their  worship ;  it  is  also  ayenst  the  lawcs  of  the  lande,"  with  more 
lo  that  effect;  and  enjoining  the  sheriff  to  let  elections  be  free 
and  the  peace  kept.'»  There  was  certainly  no  reason  to  wonder 
that  a  parliament,  which  was  to  shift  the  virtual  sovereignty  of 
the  kingdom  into  the  hands  of  one  whoso  claims  were  known  to 
extend  much  further,  should  be  the  object  of  tolerably  warm 
contests.  Thus  in  the  Paston  letters  we  find  several  proofs  of 
the  importance  attached  to  parliamentary  elections  by  the  high- 
est nobility.* 

The  house  of  lords,  as  we  left  it  in  the  reign  of  Henry  III., 
was  entirely  composed  of  such  persons  holding  lands  by  baroay 
as  were  summoned  by  particular  writ  of  parliament.^    Tenure 
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rV\u  Rlardi  !l.  p.  8*. 

y  Ullcrbounic.  p.  191.     H« 


of  Ihc 


kBlftrtt  mumed  oo  ihti  occMlon.  ilutt 
t>i«y  were  not   r1fri«d   ptr   roninlUljii 
Itm  tit  tno>  cxiKit.  Kd  per  R|i*in  vofu 


t>i«y  were  net  r1fri«d  ixr  ccmnlllRilft- 
Itm  tit  tno>  cxiKit.  Kd  per  R|i*in  Tofun- 
titmi. 

tl'ryttae'a  tttoni  Ref.  p.  141;  RoL 
P»H.  vol.  V.  p.  jSj. 

a  Frynns's  iccood  Beg.  p.  450. 


»  Vol  t.  p^  gS,  9S:  vol.  iL  t>p.  n  tot; 
tot.  Ji.  p   »it- 

t  I'lKin  thi>  diT  tiid  bblciKC 

6(  inquirr-  the  unm  And  eoai 

of  Ihv  Ikmim  of  Ion!*  durinB  IhU  Mtta^ 
I  have  t<«eo  much  indebted  to  the  fin* 
Mrt  of  Prraiir'i  KrnUitT,  and  to  WHt** 
laqolrr  tmo  the  Manner  n|  cmtilit 
Pern;     wlikH,    ihoogh   wtilten    witli    • 
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and  siimnions  were  both  essential  at  this  time  in  order  to  render 
any  one  a  lord  o(  parliament — the  first  by  the  ancient  constitution 
ol  our  feudal  monarchy  from  the  Conquest,  tlic  second  by  some 
regulation  or  usage  of  dniihtful  orifrjn,  which  was  thoroughly 
established  before  the  conclusion  of  Henry  HI.'s  reign.  This 
produced,  of  course,  a  verj'  marked  difference  between  the 
greater  and  the  lesser  or  unparliamentary  barons.  The  tenure 
of  the  latter,  however,  still  subsistcii,  and,  though  too  inconsider- 
able to  be  members  of  the  legislature,  they  paid  relief  as  barons, 
they  might  be  challenged  on  juries,  and,  as  I  presume,  by  parity 
of  reasoning,  were  entitled  to  trial  by  their  peerage.  These  lower 
barons,  or  more  commonly  tenants  by  parcels  of  baronics.d  may 
be  dimly  traced  to  the  latter  years  of  Edward  lU.t  But  many  of 
them  wcfc  successively  summoned  to  parliament,  and  tluts  re- 
covered the  former  lustre  of  their  rank,  while  the  rest  fell  grad- 
ually into  tlie  station  of  commoners,  as  tenants  by  simple  knight- 
service. 

As  tehure  without  summons  did  not  entitle  any  one  to  the 
privileges  of  a  lord  of  parliament,  fo  no  spiritual  person  at  least 
ought  to  have  been  summoned  without  baronial  tenure.  The 
prior  of  St.  James  at  Northampton,  having  been  summoned  in 
the  twelfth  of  Edward  II,,  was  discharged  upon  his  petition,  be- 
cause he  held  nothing  of  i  he  king  by  barony,  but  only  in  frankal- 
moign. The  prior  of  Bridlington, after  frequent  summonses, was 
finally  left  out,  with  an  entry  made  in  the  roll  that  he  held  noth- 
ing of  the  king.  The  Abbot  of  Leicester  had  been  called  to  fifty 
parliaments;  yet,  in  the  2sih  of  Kdward  III.,  he  obtained  a  char- 
ter of  perpetual  exemption,  reciting  that  he  held  no  lands  or  tene- 
mentB  of  the  crown  by  barony  or  any  such  service  as  bound  him 


parly  molivc.  lo  >erve  the  ctinislTy  of 
1/19,  In  ib«  pvcrose  WD,  ivKrve%.  tor 
llic  perspicuity  ol  Ine  method  and  nlyle, 
to  be  reckoned  iimotiD  itie  bt^H  at  our 
convtJlulional   (lininlationi. 

rfBMPDiet  were  often  divided  by  de- 
tccrl  amonji  temalcs  into  many  rlrl*, 
«nch  reiainiRit  iii  cliaractrr  n%  a  frac- 
linnal  mcm'ier  of  a  batnny.  Thr  tenants 
In  'uch  esse  were  niA  to  IioIj^  ot  th« 
111  UK   hy   the   Ihird.   (nurth.   ot   twfnlirlVi 

fuii  of  a  liRtony,  and  dii)  tervice  or  paid 
relief  tn   BUch  proporltan. 

r  MaJox.  Baronia  Anilica.  p.  ti  anit 
11.  tjl;  Weifj  Inquiry,  [ip,  A  3f.  Tll«l  a 
barfin  could  only  lie  tried  by  Wi  (ellow 
liimni  wail  probaljly  a  rule  at  old  ax 
The  tnni  per  p*<i  ot  a  commoner,    tn  4 

K.  in.  Sir  Simno  llercfnril  tinvinn 
Wen  iccuied  htforc  ihe  lord*  in  par- 
LikmcDl  ot  aiiiing  and  advisiof  Uoftl- 


rner  in  his  Ircaions.  Ihey  declared  irith 
one  voice  that  he  «>a  not  UicU  pscr; 
wKeTffi)re     they     were    not     bo  una     to 

iudiie  ttim  at  a  peer  of  Ihe  iDnd;  bal 
naimu'.-li  n»  i1  wai  nilc>Hoi)<i  that  be 
bid  been  concerned  in  UMirr'lion  q( 
royat  powerB  »nd  mUrder  n(  ilie  li«e 
lord  <a«  they  ilyled  Fdward  II,),  ifie 
lutd*.  It*  juilce*  ol  pnrliiimriil.  t>y  at- 
aenl  of  Ihr  kins  jn  Parllamein.  nwaideil 

fnd   adj'idsed    Iiim   tn    he   Imntted.      A 
ike    cenleni-e    with    a    Iii*    prt^ientfttlnn 

frill  pAfL»eil  on  Maiittaveri  and  Gournay. 

Ttiete  it  a  very  rptriirkiilit'  aniininly  in 
rile  c«i>e  of  Lord  Herkley.  who,  Ihotisth 
UndouliMd'y  »  Ijarnn,  Vri*  anceitorn  lia»- 
ing  been  •iiramoittd  from  the  F*rlie*t 
(lair  nf  wt>t«.  ptX  hIniHlf  nn  till  iHal 
in  |>ailiamcni.  by  twelve  knijlhU  ol  the 
county  of  ntuuceMcr.  Itiir.  Prsl-  vol' 
il.  p.  S3  i  Kjacr,  b  (r.  pt  7^- 
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to  attend  parltamcnts  or  councils.'  But  great  irregularities  pre- 
vailed in  the  rolls  of  chancery,  from  which  the  writs  to  spiritual 
and  temporal  peers  were  taken — ariang  in  part,  perhaps,  from 
n^ligencc,  in  part  from  wilful  perversion;  so  that  many  abbots 
and  priors,  who  tike  these  had  no  baronial  tenure,  were  sum- 
moned at  times  and  subsequently  omitted,  of  whose  actual  ex- 
emption we  have  no  record.  Out  of  one  hundred  and  twenty- 
two  ahhols  and  forty-one  priors  who  at  some  time  or  other  sat 
io  parliament,  but  twenty-five  of  the  former  and  two  of  the  latter 
were  constantly  summoned ;  the  names  of  forty  occur  only  once 
and  those  of  thirty-six  others  not  more  than  five  times.*  Their 
want  of  baronial  tenure,  in  all  probability,  prevented  the  repeti- 
tion of  writs  whicli  accident  or  occasion  had  caused  to  issue.* 

The  ancient  temporal  peers  are  supposed  to  have  been  inter- 
mingled with  persons  who  held  nothing  of  the  crown  by  barony, 
but  attended  in  parliament  solely  by  virtue  of  the  king's  preroga- 
tive exercised  in  the  writ  of  summons.!  These  have  been  called 
barons  by  writ;  and  it  seems  to  be  denied  by  no  one  that,  at  least 
under  the  first  three  Edwards,  there  were  some  of  this  descrip- 
tion in  parliament.  But  after  all  the  labors  of  Dugdale  and 
others  in  tracing  the  genealoffies  of  our  ancient  aristrocracy.  it  is 
a  problem  of  much  difficulty  to  distinguish  these  from  the  ter- 
ritorial barons.  As  the  latter  honors  descended  to  female  heirs, 
they  passed  into  new  families  and  new  names,  so  that  we  can 
hardly  decide  of  one  summoned  for  the  first  tunc  to  parliament 
that  he  did  not  inherit  the  possession  of  a  feudal  barony.  Hus- 
bands of  baronial  heiresses  were  frequently  summoned  in  their 
wives'  right,  but  by  their  own  names.  They  even  sat  after  the 
death  of  their  wives,  as  tenants  by  the  courtesy.;  Again,  as  lands, 
though  not  the  .subject  o£  frequent  transfer,  were,  especially  be- 


/  Prynae,  p.  iv,  &c.,  WmI'*  Inquiry. 

SPtynnc,  p.  to. 
I(  is  worlhy  of  obtetvBtiwo  th«t  Ihe 
Bpiritual  pccri  tummoncil  to  narliimcnl 
were  in  K«n«ral  contidrnbly  morr  nu- 
iTicTDU*  Ihin  (he  irmpnrsL  Prynne,  p. 
114-  Tliit  apprvn,  amonz  M1i«t  nu^t, 
Io  bare  uvcd  the  church  lr»m  th»t 
sweeping  retonnalion  o(  ilt  wt-iIiH,  and 
p«ii>avi  at  ils  jodiinct^  which  the  earn- 
mom  vipre  tlior<ninhl]r  inctifiprf  !■>  nuke 
iitnlcr  Hicharil  tl.  mul  Hmty  IV.  Thu« 
itic  fHiiction  of  the  tpiiilual  lordt  hf 
the    dUmlulirm    of    miJiiAiili-firi    ■»•    In- 

di*pen«blr  required  lo  brine  the  eeele- 
•ia*ticiil  order  in(i>  due  «i.i)i)rclicin  to 
Ite  Jiate. 

I  Pntinm   it   cmn  hatillir   he   uiil   that 
the    king  •    prcTOgsilTC    compctM    the 


pwty 


titinmoned,  not  beins  a  tenini  br 
barony,  to  inke  liii  teat.  Hul  (bmiin 
ipTTfil  (piriluil  pcrtocK  apjiear  to  Iwn 
been  <li9char([((l  from  atteniUncc  oa  ae- 
CDuni  of  thrir  holding  iiii[tiiri|[  b*  bur- 
any,  U  tiaa  been  juatl);  obiefvejl,  ret 
there  In.  I  ?-rUrvc,  nu  mttance  of  anjr 
Urman'a  makiriE  luch  oa  applkatiaB. 
TTie  lerrnn  t.f  xhr  nncirnl  writ  of  wm- 
mojii.  however,  in  fide  (I  humatit  qoibu 
nobii  lenemint.  iilTord  a  prciuenptioB 
thAt  a  te«<lal  tenure  wh,  m  cooitrae- 
tion  of  law.  the  baiii  ol  every  lard'a 
attendance  in  parliament.  This  form 
wai  not  finally  cbanRcd  Io  the  preaent, 
ia  fide  el  htriimiS.  till  the  ^tA\\  of  Edw. 
liL     Prynne'i   finl    HcRiiti-t.   p.   ao& 

;  C-nlhns'i  froecedlnss  on  Cluma  <rf 
Baiaoiea,  pp.  14  and  7], 
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fore  the  statute  de  donis,  not  inalienable,  we  cannot  positively 
assume  that  all  the  right  heirs  of  original  barons  had  preserved 
those  estates  upon  which  their  barony  had  depended.*  If  we 
judge,  however,  by  the  lists  of  those  summoned,  according  to 
the  best  means  in  our  power,  it  will  appear,  according  at  least 
to  one  of  our  most  learned  investigators  of  this  subject,  ihat  the 
regular  barons  by  tenure  were  all  along  very  far  more  numer- 
ous than  those  called  by  writ ;  and  that  from  the  end  of  Edward 
III.'s  reign  no  spiritual  persons,  and  few  if  any  laymen,  except 
peers  created  hy  patent,  were  summoned  to  parliament  who 
did  not  hold  territorial  baronies.' 

With  respect  to  those  who  were  indebted  for  their  seats  among 
Ihc  lords  to  the  king's  writ,  there  arc  two  material  questions: 
whether  they  acquired  an  hercditar>*  nobility  by  virtue  of  the 
writ ;  and,  if  this  be  determined  against  ihem,  whether  they  had  a 
decisive  or  merely  a  deliberative  voice  in  the  house.  Now,  for 
the  first  question,  it  seems  that. if  the  writ  of  summons  conferred 
an  estate  of  inheritance,  it  must  have  done  so  either  by  virtue  of 
its  terms  or  by  established  construction  and  precedent.  But  the 
writ  contains  no  words  by  which  such  an  estate  can  in  law  be 
limited;  it  summons  the  p<'rson  addressed  to  attend  in  parlia- 
ment in  order  to  give  his  advice  on  the  public  husiness,  but  by 
no  means  implies  that  this  advice  will  be  required  of  his  heirs, 
or  even  of  himself  on  any  other  occasion.  The  strongest  expres- 
sion is  "  vobiscum  et  cerieris  praelatis,  magnatibus  et  proeeribus," 
which  appears  to  place  the  party  on  a  sort  of  level  with  the  peers. 
But  the  words  magnates  and  procercs  are  used  ven*  largely  in  an- 
cient language,  and,  down  to  the  time  of  Edward  III.,  compre- 
hend the  king's  ordinary  council,  as  well  as  his  barons.  Nor 
can  these,  at  any  rate,  be  construed  to  pass  an  inheritance,  which 
in  the  grant  of  a  private  person,  much  more  of  a  king,  would  re- 
quire express  words  of  limitation.  In  a  single  instance,  the  writ 
of  summons  to  Sir  Henry  de  Broniflete  (27  H.  VT.),  we  find  these 
remarkable  words:  Volumus  enim  vos  et  haeredes  vestros 
masculos  de  corpore  vestro  legitime  exeuntes  barones  de  Vescy 


t  Prynne  <pe»Jt«  of  "  Ihe  alirnaltnn 
of  bironlci  by  talc,  Rih,  or  marriifc, 
after  which  the  new  iiurc1i>\e3  were 
tummimed  inittai)."  ni  i1  it  lrequ«nttv 
hipppcied.  Tint  Regitter.  p.  j.w  And 
Mvtral  inMancra  are  mcnlioneil  in  Ihc 
neigav-enny  cine  (roHin»'i  PrneerdinBi, 

p.     Ml)    wliprr.    Ian4-li'at'>nici    havlni 
DFm   eniilln]   bj   the   own  en   on   I  heir 


heir*  male,  the  heir*  {|cncnl  have  br«B 
excluded  from  InherLtiei  the  dirnilv. 

(  I'trnne'i  fifsi    neeiitel,  p.  ijy.     Thi« 

muiC  te  undiTMood  lo  infan  that  nn  new 

fitniTieK  were  iiinLmoned ;  for  th#  d^ 
(ecndantf  of  <cme  wha  are  not  turipoud 
to    have    heW    iBrirt-bardniea    mjy    con- 

«*ntU  be  lonnd  in  lalcr  likt*.  [Note 
XXIV.] 
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cxtftere.  But  this  Sir  Henry  de  Bromflete  was  the  lineal  heir  ol 
the  ancicjit  barony  dc  Vesci.w  And  il  it  were  Iruc  that  the  writ 
of  summons  conveyed  a  barony  of  itseU,  ihcre  seeins  no  occasion 
to  have  introduced  these  cxlraordiiiary  words  ol  creation  or  re- 
vival. Indeed  there  is  less  necessity  to  urge  these  arguments 
Iroin  the  nature  of  tlic  writ,  because  the  modem  doctrine,  which 
is  entirely  opposite  to  what  has  here  been  suggestctJ,  asserts  thai 
no  none  is  ennobled  by  the  mere  summons  unless  he  has  ren- 
dered it  operative  by  taking  bis  seal  in  parliament ;  distinguish- 
ing it  in  this  from  a  patent  of  peerage,  which  requires  no  act  of . 
the  party  for  its  completion."  But  this  distinction  could  be  sup- 
ported by  nothing  except  long  usage.  If,  however,  we  recur  to 
the  practice  of  former  times,  we  shall  find  that  no  less  than  nine- 
ty-eight laymen  were  summoned  once  only  to  parliament,  none 
of  their  names  occurring  afterwards;  and  fifty  others  two, 
three,  or  four  times.  Some  were  constantly  summoned  during 
Iheir  Hves,  none  of  whose  posterity  ever  attaineil  that  honor." 
Tiic  course  of  proceeding,  therefore,  previous  to  the  accession 
of  llenr)*  VII.,  by  no  means  warrants  the  doctrine  which  was 
held  in  the  latter  end  of  Elizabeth's  reign,/*  and  has  since  been 
too  fully  established  by  repeated  precedents  to  be  shaken  by  any 
reasoning.  The  foregoing  observations  relate  to  the  more 
ancient  history  of  our  constitution,  and  to  the  plain  matter  of 
fact  as  to  those  times,  without  considering  what  pf)littcal  cause 
there  might  be  to  prevent  the  crown  from  introducing  occa- 
sional counsellors  into  the  house  of  lords.Q 
It  is  manifest  by  many  passages  in  these  records  that  ban- 


M  Wc«t'«  Inquiry.  Prynn*,  who  IaLm 
nther  toiutt  wroand  Uiah  Wen,  and  >*»! 
rial  xrara  of  Sir  Henry  ie  ttrotnlI«l*'<i 
dcscMit,  Oidmil*  thai  a  writ  of  lummoiis 
to  anjr  one.  namina  liim  baron,  or  ijnrai* 
nus,  ««  Bafont  d«  UTeyitoke.  domino  de 
Funiiw»t,  illd  b'*'  ""  lntiprlt»bl«  [wpt- 
tgc,  not  »o  O  writ  i;enCTally  worded, 
naming  tho  pmy  kniitlii  or  e«quir«,  uo- 
ICM  ht  held  Iiy  batoRy. 

«  Lord  Ab«B»v»riny'ii  caif,  ti  rokc'i 
R««ortti  and  CoHlni'i  1*rocetdme«  on 
Clatntf  at  Baroni«4  liy  Writ,  y.  6t, 

«  Ptynne'*  Smi  Rerirter.  p.  jj*.  EI- 
fynce,  who  mrrnn'iiinly  citntrnd* 
axaiii^t  'fie  wit  "'  fummon*  conf«rins 
■  hcrdjiury  notiilii)-.  >«  o(  opini<'>n 
thai  tlip  pxfiv  sumrioned  wAi  never 
OBitited  in  *ubieqiipm  par1!am«nt«L  and 
conicq'.imlly  wm  a  peer  tor  Ulr.  P.  «. 
But  wore  feaard  i*  due  to  Prrnne  > 
tiler  frKiuirie*. 

f  Cme  o(  Wtt1pujrht>y.  Colbn*.  p  8; 
of  1>icrr».  n.  (i :  uf  Ahrri(«vrin)r,  p.  tiQt, 
But  nee  the  caac  e-i  Crer  de  Rwihin, 
pp.  a»  and  tjo,  where  Ibc  conlrary  po- 


tMoa  i*  tlaieil  br  Setden  upon  bdttt 
croundi. 

I)  Ir  •ceniB  to  tiave  be«B  admitted  Iqp 
Lnrd  Kcrjradalc,  in  the  <••«  il  \kt 
barnrry  ut  T>  I*1p,  that  a  wnl  ol  ■«■■ 
mons,  wiib  luflicienl  iirool  ol  bkviM 
»a(  hy  vlnue  ol  •(  in  ihf  (loufe  of  loriat. 
did  to  fact  create  an  herediuirr  pccrtfc 

(r-.m     itir     (iflh     lr*r     •■(     KiL-fiird     IT.. 

ihoUKh  he  r«»i(lcd  thia  with  retpeci  to 
cUinTiiit*  who  could  mily  deduce  Ibeir 
t>edlirr«'e  from  an  attccntor  •nitvMMltd 
by  cine  of  ihe  l^^pe  Edwardi,  Nicolxi'i 
Ck«e  of  Rarnnv  ol  l.'Tile,  p.  mo.  The 
itieorj-.  ttietefore.  ol  Weil,  ur^ic^l  deaiel 
peerace  by  writ  even  to  thoic  «tim' 
mnnecl  in  several  laler  reiirni.  mnit  be 
later!)  H-ilti  limilntion,  "I  •m  Ib- 
formed."  it  >»  ».iiil  by  Mr  HiM. 
argtirniia.  "  itial  every  per«on  whoM 
name  apptiar*  in  the  writ  of  lummoni 
of  J  Rlr.  II.  WM  aKain  liunmiHied  to 
the  lollowfuK  parHawent.  and  itieir  poV 
Irrity  have  Ml  in  patlUmenl  as  peeri." 


THE   MIDDLE  AGES 


379 


oerets  were  frequently  suhimoncd  to  the  upper  house  of  par- 
liament, constituting  a  distinct  class  inferior  to  barons,  thuttgh 
generally  named  logcther,  and  ultimately  confounded,  with 
them.''  Barons  are  distinguished  by  the  appellation  of  Sire, 
bannerets  have  only  that  of  Monsieur,  as  le  Sire  de  Berkeley, 
le  Sire  de  FilzwaUer,  Monsieur  Richard  Scrop,  Monsieur  Rich- 
ard Stafford.  In  the  7ih  of  Ridiard  11.  Thomas  Camoys  hav- 
ing been  elected  knight  of  the  shire  of  Surrey,  llie  king  ad- 
dresses a  writ  to  the  sheriff,  directing  him  to  proceed  to  a  new 
election,  cum  hujusniodi  bannerctti  aiUe  hac  tempora  in  niilites 
comitatus  ratione  alicujus  jjsriiaiuenti  eligi  niininie  coii^uevc- 
ruttt.  Camoys  was  summoned  by  writ  to  the  same  parlia- 
ment. It  has  been  inferred  from  hence  by  Scldcn  that  he  was 
a  baron,  and  that  the  word  banneret  is  merely  synonymous.* 
But  this  is  contradicted  by  too  many  passages.  Bannerets 
had  so  far  been  considered  as  commoners  some  years  before 
that  they  could  not  be  challenged  on  juries.'  But  tlicy  seem 
to  have  been  more  highly  estimated  at  the  date  of  this  writ. 

The  distinction,  hoM'ever,  between  barons  and  bamierets  died 
away  by  degrees.  In  the  2d  of  Henry  VI."  Scrop  of  Bolton 
is  called  le  Sire  de  Scrop ;  a  proof  thai  he  was  then  reckoned 
among  the  barons.  The  bannerets  do  not  often  appear  after- 
wards by  that  appellation  as  members  of  the  upper  house. 
Bannerets,  or,  as  they  arc  called,  banrents,  are  enumerated 
among  the  orders  of  Scottish  nobility  in  the  year  1428,  when 
the  statute  directing  the  common  lairds  or  tenants  in  capite 
to  send  representatives  was  enacted ;  and  a  modem  historian 
justly  calls  them  an  intermediate  order  between  the  peers  and 
lairds."  Perhaps  a  consideration  of  these  facts,  which  have 
frequently  been  overlooked,  may  tend  in  some  measure  to 
explain  the  occasional  discontinuance,  or  sometimes  the  entire 
cessation,  of  writs  of  summons  to  an  individual  or  his  de- 
scendants; since  we  may  conceive  that  bannerets,  being  of 
a  dignity  much  inferior  to  that  of  barons,  had  no  such  inherit- 
able nobiiitv  in  their  blood  as  rendered  their  parliamentary 


¥  Rot.  P«ri.  »ol.  li.  pp.  Mr.  309:  ■"ol. 
tli.  pp.  too,  jSfi,  4n:  vul.  iv.  p.  374-  Ry- 
mw.  t.  tH.  p.  let. 

iSfldtn'*     W«Ii*,     vol.     ill,     p.     rti. 

Slel(ien'»  OT>trirMi  ih»i  banntrei*  in  the 
nnli"  !hiii»c  vt'v  the  siiiir  ■•  Utmnii 
fftiy  leeiti  to  cnll  on  me  (or  s-nn*  con- 
lr*ry  aiitKnHltr*.  in  ntilcr  lo  «ui»p«>rt  m» 
own    aK«r1i"n.    b«ii<)««    tti«    pa  Mas  Ft 

abcivr  qiii^tril  Irntn  Ihr  (ntl*.  nf  which 
he  wrtHld  niKiiratiT  be  iriippii«Fd  a  fnoir 
CormiclMit  jiiilgr.      T    rrttr,   [lirtrfnrc.  (o 

Speunan'i  Gloitary,  p.   74;  Whitcloclt^ 


on    P»rli»m«iurr   Wtil.   i/ol.   i.   p.   114; 
anil  Eliynrt'i  Method  cf  boItliBs  Fv- 

Iiam»n<«.  [1    1(5. 

I  run  un  fm  thiHengi  pure*  flu^ll  fat 
a  b^nn'rrp,  rl  ii<in  nllnratur:  car  >*tl  *olt 
■  lionnlcrp.  ct  nt  liml  pas  par  blKMilt, 
il  "»r«  tn  r»*(ii«i!.  VtaT-twx*  aa  Edw. 
til.  (nl.  iS  a.  apud  Wt«l'a  Inquiry,  pL 
t*. 

U  Rol.   Pafl.  »rl.  iv.  p.  tat, 

%•  Pinkfni>ii'«  Tiin.  ot  Scolland,  vol 
i.  DP-  Mr  ttiwl  jSj. 
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privileges  a  matter  of  right.  But  whether  all  those  who  with- 
out any  baronial  tenure  received  their  writs  of  summons  to 
parliament  belonged  to  the  order  of  bannerets  I  cannot  pretend 
to  aiTimi ;  iltough  some  passages  in  the  rolls  might  rather  lead 
to  such  a  supposition.^ 

The  sccumi  question  relates  to  the  right  of  suffrage  pos- 
sessed  by  these  temporary  members  of  the  upper  house.  It 
might  seem  plausible  certainly  to  conceive  that  the  real  and 
ancient  aristocracy  would  not  permit  their  powers  to  be  im- 
paired by  nimibering  the  voles  of  such  as  the  l^ing  might  please 
to  send  among  thcni,  however  they  might  allow  them  to  assist 
in  their  debates.  But  I  am  much  more  inclined  to  suppose 
that  they  were  in  all  respects  on  an  equality  with  other  peer* 
during  their  actual  attendance  in  parliament.  For. — i.  They 
are  summoned  by  the  same  writ  as  the  rest,  and  their  names 
are  confused  among  them  in  the  lists ;  whereas  the  judges  and 
ordinary  counsellors  arc  called  by  a  separate  writ,  vobiscum 
ct  cxtcris  de  consiho  nosiro,  and  their  names  are  entered  after 
those  of  the  peers.'  2.  Some,  who  do  not  appear  to  have 
held  land -baronies,  were  constantly  summoned  from  lather  to 
son,  and  thus  became  hereditary  lords  of  parliament  through 
a  sort  of  prescriptive  right,  which  probably  was  the  foundation 
of  extending  the  same  privilege  afterwards  to  the  descendants 
of  all  who  had  once  been  summoned.  There  is  no  evidcncC^^B 
that  the  family  of  Scrope,  for  example,  which  was  eminent^^l 
itnder  Edward  III.  and  subsequent  kings,  and  gave  rise  to 
two  branches,  the  lords  of  Bolton  and  Masham,  inherited  any 
territorial  honor.y    3.    It  is  very  difficult  to  obtain  any  direct 

ra  The  lords'  romtnittee  do  not  lifac, 
•pjiarcntly.  ti>  admit  Ihal  bannerets 
were  (UTTimonett  lo  the  hotiie  of  lordi 
m>  a  distinct  clan  ol  jicers.     *'  It  ii  ub- 

»<rv»blc."  <hcy  ny,  that  thi»  atotutc 
(5  Kic.  II.  c.  4>  >[iealii  o(  t>knneT<^lB.  aft 
well  B(  ol  dude*,  arlf.  •nd  baront,  ti 

ECTKini  boiinil  to  sltmd  the  (UrUament: 
ui  It  doe*  not  follow  that  banneret 
was  then  contidered  a*  a  name  of  die- 
nily  dUtitict  fram  (hat  hononble  Icn^c^t- 
hood  under  ibc  kiTiiE*i  banTirr  in  the 
field  of  battle,  to  *fii<h  prtctdenoe  of 
all  other  knithts  was  attribiiled  "  P.  J41. 
But  did  the  lommiltee  really  believe 
4hat  all  tbe  bannFrm  of  -whom  we  rra.l 
in  ibc  re'itnn  of   Kiehard  II.  and   after- 


wards had  been  knigliled  ni  Crery  and 
Poitierjf  Tlie  name  i«  only  found  in 
parliamrntary  procredingi  during  com. 
psrXJTrly  tt.icihc  linci. 

X  West,  whose  huiine**  It  «raa  10  ttp- 
retcm  the  hsrona  by  writ  M  mere  u- 
sistanti  wicbout  auflrafc,  citei  the  wrjt 


to  tbetn  rather  d<tfD<tenuoa>Iy,  u  if  it 
ran  vabiicum  el  cum  pielatlt.  magnall. 
bua  DC  rrnceribiia.  omiltine  the  impev- 
t»n.t  won!  citerli.  P,  55-  Prjnne,  how- 
erer,  from  whom  West  hut  borrowed  ■ 
great  part  r,l  hut  ai^timrnla.  do«a  ml 
atem  to  Ro  ihe  lensth  of  deiiTitu  Me 
right  of  tLifTraBe  tn  fiettnn*  ao  nu» 
moned.     First  Repialer.  p.  ajr. 

J  ThMe  desfendecf  (rom  two  pertoas, 
each  named  (leoffrey  It  Stroat,  cltlej 
fiiitlcra  rif  K.  II.  -ind  C.  P.  at  (he  beaiv- 

nins  □!  Edward  lll.'i  rciin.  The  name 
al  line  at  them  i«  onre  fiitini)  amone  Ike 
baroDi.  hut  I  presame  thii  to  luve  hrea 
an  acclrleni,  nr  fni«t*ke  in  the  rail;  u 
he  ia  frequently  menitotted  aftrrwatdi 
amnng  the  jiidgea.  Scropc.  «hief  ioMiee 
f>(  K.  It.,  wni  made  a  te—frti  in  tt  £ 
II  f-  Re  was  the  father  of  Henry  SeroM 
of  Ma^hnm,  a  romidcr-i'ile  t>er*on  n 
FilwHtd  ITI.  and  Kicharil  II.  s  gottn- 
mrnt,  whose  gran'tMm.  (.oid  Scrofw  of 
Maabam,  wat  behetdcd  for  a  eoaaptcacy 
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proof  as  to  the  right  of  voting,  because  tKc  rolls  of  parliament 
do  not  take  notice  of  any  debates ;  but  there  happens  to  exist 
one  remarkable  passage  in  which  the  suffrages  of  the  lords 
are  individually  specified.  In  the  first  parliament  of  Henry  IV. 
they  were  requested  by  the  Earl  of  Northumberland  lo  declare 
what  should  be  done  with  the  late  King  Richard.  The  lords 
then  present  agreed  that  he  should  be  detained  in  safe  cus- 
tody ;  and  on  account  of  the  importance  of  this  matter  it  seems 
to  liavc  been  thought  necessary  to  enter  their  names  upon  the 
roll  in  these  words: — The  names  of  the  lords  concurring  in 
their  answer  to  the  said  question  here  follow ;  to  wit,  the  Arch- 
bishop of  Canterbury  and  fourteen  other  bishops;  seven  ab- 
bots; the  Prince  of  Wales,  the  Duke  of  York,  and  six  earls; 
nineteen  barons,  styled  thus — Ic  Sire  dc  Koos,  or  le  Sire  dc 
Grey  de  Ruthyn.  Thus  far  the  entry  has  nothing  singular; 
but  then  follow  these  nine  names:  Monsieur  tlcnry  Percy, 
Monsieur  Richard  Scrop,  le  Sire  Fitz-hugh,  le  Sire  de  Berge- 
vcny,  Ic  Sire  de  Lomlcy,  le  Baron  de  Greystock,  Ic  Baron  de 
Hilton,  Monsieur  Thomas  Erpyngbam,  chamberlayn,  Mon- 
sieur Mayhcwe  Goumay.  Of  these  nine  five  were  undoubtedly 
barons,  from  whatever  cause  misplaced  in  order.  Scrop  was 
summoned  by  writ;  but  his  title  of  Monsieur,  by  which  he  is 
invariably  denominated,  would  of  itself  create  a  strong  sus- 
picion that  he  was  no  baron,  and  in  another  place  we  find  him 
reckoned  among  the  bannerets.  The  other  three  do  not  appear 
to  have  been  summoned,  their  writs  probably  being  lost.  One 
of  them,  Sir  Thomas  Erpyngham.  a  statesman  well  known  in 
the  history  of  those  times,  is  said  to  have  been  a  banneret ;« 
certainly  he  was  not  a  baron.  It  is  not  unlikely  that  the  two 
others,  Henry  Percy  (Hotspur)  and  Goumay,  an  officer  of 
the  household,  were  also  bannerets ;  they  cannot  at  least  be 
supposed  to  he  barons,  neither  were  they  ever  summoned  to 
any  subsequent  parliament.    Yet  in  the  only  record  we  pos- 


mlnR  Bnry  V.  There  wni  a  family  af 

Scnipc  a*  old  »»  the  rcien  ol  Ilcnry  tl.; 

b«  tl  )>  ad  clear.  notwithitandinK  Dag- 

dik'i    aiifTtion,    thai    the    Scmpei    de- 

iwprn!«(l  from  iti>?m.  or  at  Icait  that  \hty 

held     the     Mmr     Innds:    nor     were     itic 

S«tipet  bsrtina.  ai  apTitart  br  thdr  pay- 
init  B  rrtief  of  ofil/  »Utr  m»l(ii  for  lliree 
hniicht'ii  lett.     Duffdale'a  Baranasc,  p. 

The  want  of  con<Ur«icy  (n  old  records 
tfirowt  much  addiiional  iliffieiiliy  nvvr 
(bit  iatriatc  >tiblcec    Thus  Scropf  of 


MaabaiB.  thotirh  certainly  a  baron,  and 

tried    iwil   year  hj-   the   peers,    i*   cxlicil 

chevaticr  In  an  tDMrumml  ol  1  H.  V. 
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ment ajtaTDit  Sir  John  Oldcaitle,  he  ii 
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I  Blomelicfd'a   HItt.  ol  Norfolk,  voL 
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sess  of  votes  actually  given  in  the  house  af  lords  they  appear 
10  iiave  been  reckoned  aniong  the  rest.** 

Tlie  next  method  of  conferring  an  honor  of  peerage  was 
by  creation  in  liarlianitfiii.  'Hiis  was  adopted  by  £d>vard  HI. 
in  several  iniitaiicrs,  though  always,  1  believe,  for  the  higher 
titles  of  duke  or  earL  it  is  laid  down  by  lawyers  tliat  whatever 
ilie  king  is  said  in  an  ancient  record  to  have  done  in  full  parlia- 
ment must  be  taken  to  have  proceeded  from  tiic  whole  legu- 
laiurc.  As  a  question  of  fact,  indeed,  it  might  be  doubted 
whether,  in  many  proceedings  where  this  expression  is  used, 
and  especially  in  the  creation  of  peers,  the  a&sent  of  the  com- 
mons was  specifically  and  deliberately  given.  It  seems  hardly 
consonant  to  the  circumstances  of  their  order  under  Edward 
111.  lo  supiwse  their  sanction  necessary  in  what  seemed  so 
little  lo  concern  their  inlercst.  Vet  there  is  an  instance  in  the 
fortieth  year  of  that  prince  where  the  lords  individually,  and 
the  conmions  with  one  voice,  are  declared  to  tiave  consented, 
at  ihc  king's  request,  thfit  the  Lord  dc  Coucy.  who  had  married 
his  daughter,  and  was  already  possessed  of  estates  in  England, 
might  be  raised  to  the  dignity  of  an  carl,  whenever  the  king 
should  determine  what  earldom  he  would  confer  upon  him.i 
Under  Richard  II.  the  marquiaate  of  Dublin  is  granted  to  VerC 
by  full  consent  of  all  the  estates.  But  this  instrument,  bcsidea 
the  unusual  name  of  dignity,  contained  an  extensive  jurisdic- 
tion and  authority  over  Trcland.f  In  the  same  reign  I^ancas- 
ter  was  made  Duke  of  Guienne,  and  llic  Duke  of  York's  son 
created  Earl  of  Kiitland,  to  hold  during  his  father's  life.  The 
consent  of  the  lords  and  commons  is  expressed  in  their  patents, 
and  they  are  entered  upon  the  roll  of  parliament.^  Henry  V. 
created  his  brothers  dukes  of  Bedford  and  Gloucester  by  re- 
quest of  the  lords  and  commons.^  But  the  patent  of  Sir  John 
Cornwall,  in  the  tenth  of  Henry  VT.,  rleclares  him  to  be  made 
Lord  Fanhope,  "  by  consent  of  the  lords,  in  the  presence  of  the 
three  estates  of  parliament;"  as  if  it  were  designed  to  show 
that  the  commons  had  not  a  legislative  voice  in  the  creation 
of  peers y 

The  mention  I  have  made  of  creating  peers  by  act  of  par- 
liament has  partly  anticipated  the  modem  form  of  letters  pat- 
ent, with  which  the  other  was  nearly  allied.    The  first  instance 


fJloL  Part.  yaX.  iii.  p.  tit. 
ibM.  ml.  II,  p,  igp. 
c  Vol.  iii.  p.  wb 


if  Id..  M».  afij,  «6«. 
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of  a  barony  conferred  by  patent  was  in  the  tenth  year  of  Rich- 
ard 11.,  when  Sir  John  Holt,  a  judge  of  ihc  Common  fleas, 
was  created  Lord  Beauchanip  of  Kidderminster.  Holt's  patent, 
however,  passed  whik  Richard  was  endeavoring  to  act  in  an 
arbitrary  manner;  and  in  fact  he  never  sat  in  parliament,  hav- 
ing been  attainted  in  that  of  the  next  year  by  the  name  of 
Sir  John  Holt.  In  a  number  of  subsequent  patents  down  to 
the  reign  of  Henry  VII.  the  assent  of  parhament  is  expressed, 
though  it  frequently  happens  that  no  mention  of  it  occurs  in 
the  parhamentary  roll.  And  in  some  instances  the  roll  speaks 
to  the  consent  of  parliament  where  the  patent  itself  is  silent.^ 

It  is  now  perhaps  scarcely  known  by  many  persons  not  un- 
versed in  the  constitution  of  their  country,  that,  besides  the 
bishops  and  baronial  abbots,  the  inferior  clergy  were  regularly 
summoned  at  every  parhament.  In  the  writ  uf  summons  to 
a  bishop  he  is  still  directed  to  cause  the  dean  of  his  cathedral 
church,  the  archdeacon  of  his  diocese,  with  one  proctor  from 
the  chapter  of  the  former,  and  two  from  the  body  of  his  clergy, 
to  attend  with  him  at  the  place  of  meeting.  This  might,  by  an 
inobservant  reader,  be  confounded  with  the  summons  to  the 
convocation,  which  is  composed  of  the  same  constituent  parts, 
and,  by  modern  usai^'c.  is  made  to  assemble  on  the  sanie  day. 
But  it  may  easily  be  distinguished  by  thts  difference — that  the 
convocation  is  provincial,  and  summoned  by  the  metropolitans 
of  Canterbury  and  York ;  whereas  the  clause  commonly  de- 
nominated praenuinientcs  (from  its  first  word)  in  the  writ  to 
each  bishop  proceeds  from  the  crown,  and  enjoins  the  attend- 
ance of  the  clergy  at  the  national  council  of  parliament.^ 

The  first  unequivocal  instance  of  representatives  appearing 
for  the  lower  clergy  is  in  the  year  1255,  when  they  are  ex- 
pressly named  by  the  author  of  the  Annals  of  Burton.i  They 
preceded,  therefore,  by  a  few  years  the  house  of  commons ; 
l>ut  (he  introdiiction  of  each  was  founded  upon  the  same  prin- 

iz.  DiMrrtatio  d«  «)ti<)ui  «1  modcraS 
Synudi  Ani(Hc«nl  ConBitlBtlone,  pr*- 
tmfd  ([>  Wiiliin'ii  Con^itia,  I,  t, 

if  Cak.  Scrtpioitt  Rfr,  AnitHe-  t.  I). 
p.  Jis^   llodv.  p.  315.     Alltrburj-  {Rtxhts 


t  Wert's  Inquiry,  p  fij.  This  wriltr 
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ti'imhtr*  of  th-c  pe""!;';  w-i'  conlorm- 

fthtr  t.i   Ihc  ■■tiKinal   ton-llliilion. 

AHody'i  Hiitocy  ol  ConvDc«tl9tH,  ». 


w  Convof-itlcn',  rp-  ns,  31s)  mdeivort 
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ciple.  The  king  required  the  clergy's  money,  but  dared  not 
take  it  without  their  consentj  In  the  double  parliament,  if 
so  we  may  call  it,  summoned  in  the  cleventli  of  Edward  I.  to 
meet  at  Nurthainpton  and  York,  and  divided  according  to  the 
two  ecclesiastical  provinces,  the  proctors  of  chapters  for  eacK 
province,  but  not  those  of  the  diocesan  clergy,  were  summoned 
through  a  royal  writ  addressed  to  the  archbishops.  Upon 
account  of  the  absence  of  any  deputies  from  the  lower  clergy 
these  assemblies  refused  to  grant  a  subsidy.  The  proctors  of 
both  descriptions  appear  to  have  been  summoned  by  the  prse- 
munientes  clause  in  the  22d,  23d,  24th.  28th,  and  35th  years 
of  the  same  king;  but  in  some  other  parhamcnts  of  his  reign 
the  prscmunientcs  clause  is  omitted.'t  The  same  irregularity 
continued  under  his  successor;  and  the  constant  usage  of 
inserting  this  clause  in  the  bishop's  writ  is  dated  from  the 
twenty-eighth  of  Edward  III.' 

It  is  highly  probable  that  Edward  I.,  whose  legislative  mind 
was  engaged  in  modelling  the  constitution  on  a  comprehensive 
scheme,  designed  to  render  the  clergy  an  effective  branch  of 
parliament,  however  their  continual  resistance  may  have  de- 
feated the  accomplishment  of  this  intention.»«  We  find  an 
entry  upon  the  roll  of  his  parliament  at  Carlisle,  containing  a 
list  of  all  the  proctors  deputed  to  it  by  the  several  dioceses  of 
the  kingdom.  This  may  be  reckoned  a  clear  proof  of  their 
parliamentary  attendance  during  his  reign  under  the  pramu- 
nlentes  clause ;  since  the  province  of  Canterbury  could  not 
have  been  present  in  convocation  at  a  city  beyond  its  limits." 
And  indeed,  if  we  were  to  found  our  judgment  merely  on  the 
language  used  in  these  writs,  it  would  be  hard  to  resist  a  very 
strange  paradox,  that  the  clergy  were  not  only  one  of  the  three 
estates  of  the  realm,  but  as  essential  a  member  of  the  legislature 
by  their  representatives  as  (he  commons.**  They  are  summoned 
in  the  earliest  year  extant  (23  E.  I.)  ad  tractandum,  ordinan- 
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liumble  ipbjeettt,"  Ilurnet'i  Hi't.  ol 
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Thii  tDCTtion  that  the  cle*(ty  hiil  ever 
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eommonj  it  not  borne  out  by  anvthiiut 
th.1t  apprin  on  our  fecnrrt'.  anif  i>  cm)- 
ttadicicd  by  many  patuttr*.  Rof  it  ii 
lalil  iliit  the  clpriry  were  aelually  to 
unitfrl  B'ilh  itie  common*  in  \hr  lH*h 
rnrliamert  Till  ihc  Helermalion.  CU- 
bcil'*  llUt.  oi  the  Exchequer,  p.  37. 
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dum  et  faciendum  nohiscum,  ct  cum  cxteris  praelatis,  proceri- 
bus,  ac  aliis  incolis  regni  nostri ;  in  that  of  the  next  year,  ad 
ordinandum  tie  quaniitate  ct  modo  subsidii ;  in  that  of  the 
twenty-eightli,  ad  faciendum  et  consenttcndum  his,  quae  tunc 
de  comniuni  cunsilio  ordinah  cuntigerit.  In  later  times  it  ran 
sometimes  ad  faciendum  et  consentieuduni,  sumctiines  only 
ad  consenticndum :  which,  from  the  fifth  of  Richard  II.,  has 
been  the  term  invariably  adopted./'  Now,  as  it  is  usual  to 
infer  from  the  same  words,  when  introduced  into  the  writs 
for  election  of  the  commons,  that  they  possessed  an  enacting 
power,  implied  in  (he  words  ad  faciendum,  or  at  least  to  deduce 
the  necessity  of  their  assent  from  the  words  ad  consenticndum, 
it  should  seem  to  follow  that  the  clergy  were  invested,  as  a 
branch  of  the  parliament,  with  rights  no  less  extensive.  It  is 
to  be  considered  how  we  can  reconcile  these  apparent  attributes 
of  political  power  with  the  untjueslianaUle  facts  that  almost  all 
l?ws,  even  while  they  continued  to  attend,  were  passed  without 
their  concurrence,  and  that,  after  some  time,  tlicy  ceased  alto- 
gether to  comply  with  the  writ.fl 

The  solution  of  this  difficulty  can  only  be  found  in  that 
estrangement  from  the  conmion  law  and  the  temporal  courts 
which  the  clergy  throughout  Europe  were  disposed  to  eflfect. 
In  this  country  their  ambition  defeated  its  own  ends ;  and 
while  they  endeavored  by  privileges  and  immunities  to  sepa- 
rate themselves  from  the  people,  they  did  not  perceive  that 
(lie  line  of  demarcation  thus  strongly  traced  would  cut  them 
off  from  the  sympathy  of  common  interests.  Everything  which 
they  could  call  of  ecclesiastical  cognizance  was  drawn  into 
their  own  courts:  while  the  administration  of  what  they  con- 
temned as  a  barbarous  system,  the  temporal  law  of  the  land, 
fell  into  the  hands  of  lay  judges.  But  these  were  men  not  less 
subtle,  not  less  ambitious,  not  less  attached  to  their  profession 
than  themselves :  and  wielding,  as  they  did  in  the  courts  of 
Westminster,  the  delegated  sceptre  of  judicial  sovereignty,  they 
soon  began  to  control  the  spiritual  jurisdiction,  and  to  estab- 
lish the  inherent  supremacy  of  the  common  law.  From  this 
time  an  inveterate  animosity  subsisted  between  the  two  courts, 


p  Ttoij,  p.  39t. 

aTke  pTKmunieittM  ctaui«  in  a  biih' 
<tp  «  writ  of  •iimmonn  w**  «f  (ir  tc- 
irardtd  "Jown  I*  iht  Reformilion.  ihul 
pr.vfli>r»  wrtT  dcclrd.  snJ  Ihrir  name* 
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cUrsy  never  aitcndrd  [iyitu  Ilie  brs^n- 
n'TiK  of  til*  fiflernlli  enilury,  and  rare 
tfi-f-lr  raoney  only  in  convfKation,  Since 
Ihe    Refnrmotron   the   claate   ha*    been 
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the  vestiges  of  wbidi  have  only  been  effaced  by  the  liberil 
wisdom  of  modern  ages.  The  generaJ  love  ol  the  common 
law,  however,  with  ilie  great  weight  of  its  professors  in  the 
king's  council  and  in  parliament,  kept  the  clerg>'  in  surprising 
subjection.  None  of  our  kings  after  Henry  111.  were  bigots; 
and  the  constant  tone  of  the  commons  ecrves  to  show  that  the 
En^liali  nation  was  thoroughly  averse  to  ecclesiastical  inHu* 
ence,  whetlier  of  their  own  church  or  the  sec  of  Kome. 

It  was  natural,  therefore,  to  withstand  the  interference  of 
the  clergy  summoned  to  parliament  in  legislation,  as  much  as 
tliat  of  the  spiritual  court  in  temporal  jurisdiction.  With  the 
ordinary  subjects,  indeed,  of  legislation  they  had  little  concern. 
The  oppressions  of  the  king's  purveyors,  or  escheators,  or  offi- 
cers of  the  forests,  the  abuses  or  defects  of  the  conmion  law. 
the  rcgtilaiions  necessary  for  trading  towns  and  seaportA,  were 
matters  that  touched  them  not,  and  to  which  their  consent  was 
never  required.  And,  as  they  well  knew  there  was  no  des!^ 
in  summoning  their  attendance  but  to  obtain  money,  it  was 
with  great  reluctance  that  they  obeyed  the  royal  writ,  which 
was  generally  obliged  to  be  enforced  by  an  archieptscopal 
mandateT  Thus,  instead  of  an  assembly  of  deputies  from  an 
estate  of  the  realm,  they  became  a  synod  or  convocation.  And 
it  seems  probable  that  in  most,  if  not  all,  instances  where  the 
clerg>-  are  said  in  the  roll  of  parliament  to  have  presented  their 
petitions,  or  are  otherwise  mentioned  as  a  deliberative  body, 
wc  should  suppose  the  convocation  atone  of  the  province  of 
Canterbury  to  be  intcnded.J  For  that  of  York  seems  to  have 
been  always  considered  as  inferior,  and  even  ancillary,  to  the 
greater  province,  voting  subsidies,  and  even  assenting  to  can- 
ons, without  deliberation,  in  compliance  with  the  example  of 
Canterbury : '  the  convocation  of  which  province  consequently 
assumed  the  importance  of  a  national  conncil.  But  in  cither 
point  of  view  the  proceedings  of  this  ecclesiastical  assembly, 
collateral  in  a  certain  sense  to  parliament,  yet  very  intimately 
connected  with  it.  whether  sitting  by  virtue  of  the  praemuni- 
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entes  clause  or  otherwise,  deserve  some  notice  in  a  consliiu- 
tional  history. 

In  the  sixth  year  of  Edward  III.  the  proctors  o£  the  clergy 
arc  specially  mentioned  as  present  at  the  speech  pronounced 
by  ihe  king's  commissioner,  and  retired,  along  with  the  prel- 
ates, to  consult  together  upon  the  business  submitted  to  their 
deliberation.  Tiiey  proposed  accordtr«,dy  a  sentence  of  cx- 
comntunication  against  disturbers  oi  the  peace,  which  was 
assented  to  by  the  lords  and  commons.  The  clergy  are  said 
afterwards  to  have  had  leave,  as  well  as  the  knights,  citizens, 
and  burgesses,  to  return  to  their  homes ;  the  prelates  and  peers 
continuing  with  the  king."  This  appearance  of  the  clergy  in 
full  parliament  is  not,  perhaps,  so  decisively  proved  by  any 
later  record.  But  in  the  eighteenth  of  the  same  reign  several 
petitions  of  the  clergy  arc  granted  by  the  king  and  his  council, 
entered  on  the  roll  of  parliament,  and  even  the  statute  roll, 
and  in  some  respects  are  still  part  of  our  law.w  To  these  it 
seeniR  highly  probable  that  the  conmions  gave  no  assent ;  and 
they  may  be  reckoned  aniung  the  other  infringements  of  their 
legislative  rights.  It  is  remarkable  that  in  the  same  parliament 
the  conmions,  as  if  apprehensive  of  what  was  in  preparation, 
besought  the  king  that  no  petition  of  the  clerg>-  miRht  be 
granted  till  he  and  his  council  should  have  considered  whether 
it  would  turn  to  the  prejudice  of  the  lords  or  commons.^ 

A  series  of  petitions  from  the  clergy,  in  the  twenty-fifth 
of  Kdward  TTI.,  had  not  probably  any  real  aRSCnt  of  the  com- 
mons, though  it  is  once  mentioned  in  the  enacting  words,  wtien 
lliey  were  drawn  into  a  statute.^  Indeed  the  petitions  corre- 
spond so  little  with  the  general  sentiment  of  hostility  towards 
ecclesiastical  privileges  manifested  by  the  lower  house  of  par- 
liament, that  they  would  not  easily  have  obtained  its  acquies- 
cence. The  convocation  of  the  province  of  Canterbury  pre- 
sented several  petitions  in  the  fiftieth  year  of  the  same  king, 
to  which  they  received  an  assenting  answer ;  but  they  are  not 
found  in  the  statute-book.  This,  however,  produced  the  fol- 
lowing remonstrance  from  the  commons  at  the  next  parlia- 
ment :  "  Also  the  commons  besrech  their  lord  the  king,  that 
no  statute  nor  ordinance  he  made  at  the  petition  of  the  clergy. 


uRnt    Pni-I,  vul,  i],  rn.  ftj.  f:\  The  prrtdi'Ic't  ntntulM  yrnr  ihrrrfoft 
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unless  by  assent  of  your  commons;  and  that  your  commons 
be  not  bound  by  any  constitutions  whicli  tliey  make  for  their 
own  profit  witliouL  the  couununs'  assent.  For  they  will  not  be 
bound  by  any  of  your  statutes  or  ordinances  made  without  ihdr 
assent."  y  The  king  evaded  a  direct  answer  to  this  petitioiL 
But  the  province  of  Canterbury  did  not  the  less  present  their 
own  grievances  to  the  king  in  that  parliament,  and  two  among 
the  statutes  of  the  year  seem  to  be  founded  upon  no  other  au- 
thority.* 

In  the  first  session  of  Richard  II.  the  prelates  and  cler^- 
of  both  provinces  arc  said  to  have  presented  their  schedule 
of  petitions  which  appear  upon  the  roll,  and  three  of  which 
are  the  foimdation  of  statutes  unasscntcd  to  in  all  probability 
by  the  conuiions.o  If  the  clergy  of  both  provinces  were  actually 
present,  as  is  here  asserted,  it  must  of  course  have  been  as  a 
house  of  parliament,  and  not  of  convocation.  It  rather  seems, 
so  far  as  we  can  trust  to  the  phraseolog}-  of  records,  that  the 
clergy  sat  also  in  a  national  assembly  under  the  king's  writ 
in  the  second  year  of  the  same  king.fr  Upon  other  occasions 
during  the  same  reign,  where  the  representatives  of  llie  clergy 
are  alluded  to  as  a  deliberative  body,  sitting  at  the  same  time 
with  the  parliament,  it  is  impossible  to  ascertain  its  constitu- 
tion ;  and,  indeed,  even  from  those  already  cited  we  cannot 
draw  any  positive  inference. f    But  whether  in  convocation  or 
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the  -whoTe  tenor  of  our  law*.  TJie  com- 
rrwiw»  arc  there  mM  to  have  prayed  that 
"  whereat  mony  judBTncnn  and  "snil- 
nances  Icifrnerly  made  in  nacliamcnt  haJ 
been  annulled  hccaiiic  the  t«iiiic  of 
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prrisl«»  and  clergy  rciffht  make  n  proxy 
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TliomBS  Percy,  btmI  Rave  hin  >  pM»' 
unlion  comment nj;  in  th«  followikf 
word*:  "  Now  Th.-niaii  ranlunr'  el  Sak- 
rrtu*  T.hor'  archicpiMOpJ.  >c  pntbtj  H 
tirrui  ulriutqiu  fraviiui^  Camhutr'  ft 
Ktor'  I'ur^  tctlenamm  nMromm  tl  U^ 
fimiliim  twvnJrwi  Aalmtri  jtu  imltrru 
te»4i  yt  tintviU  t^rliamntlii  Aomitt 
notlri  reeit  et  Xfni  Anitt*  pro  tvM- 
pi>re  celebrandi*.  necnoa  trsctandi  et 
eixpedienili  in  riident  qsanium  >it  siBf. 
ula  in  inntanii  parlUm«Bln  pro  itatu  et 
bonore  doniini  noitrl  r*^a,  Becnon  r^ 
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mtlitt,  noHram  plenarl*  eominitiiniin 
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ihene  e<tpre**ion«.  anij  mor*  oncqalv* 
ncally  by  the  nature  of  the  at.  that  It 
wns  the  judieril  power  of  parlUtnaot 
which  Ihc  *piritiia1  l«fdi  delented  to 
Iheir  proiy.  M»ny  impeaehment*  toa 
mpilal  nflencr*  were  comine  do.  at 
which,  by  Iheir  canon*,  the  bohopt 
coiitd  not  aittat.  lint  it  ran  never  be 
Kinceived  that  the  inferior  dn-Ry  ta»4 
any  tharr  in  Ihiii  hivh  judicature-  Attd, 
iilK»n  loofcine  sllenlively  at  the  words 
BtHivc  prinlcd  in  italics,  it  will  ttr  rvi- 
denl  tliat  Uic  tpitftiwl  tofds  holding  by 
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in  parliament,  they  certainly  formcJ  a  legislative  council  in 
ecclesiastical  matters  by  the  advice  and  consent  of  which  alone, 
witbout  that  of  the  commons  (I  can  say  nothing  as  to  the  lords), 
Edward  III.  and  even  Richard  II.  enacted  laws  to  bind  the 
laity.  I  have  mentioned  in  a  different  place  a  still  more  con- 
spicuous instance  of  this  assumed  prerogative;  namely,  the 
memorable  statute  against  heresy  in  the  second  of  Henry  IV.; 
which  can  hardly  be  deemed  anything  else  than  an  infringe- 
ment of  the  rights  of  parliament,  more  clearly  established  at 
thai  time  tlian  at  the  accession  of  Richard  11.  Petitions  of  the 
commons  relative  to  spiritual  matters,  however  frequently  pro- 
posed, in  few  or  no  instances  obtained  the  king's  assent  so  as 
10  pass  into  statutes,  unless  approved  by  the  convocation.** 
But,  on  the  other  hand,  scarcely  any  temporal  laws  appear  to 
have  passed  by  the  concurrence  of  tlie  clergy.  Two  instances 
only,  so  far  as  I  know,  arc  on  record  :  the  parliament  held  in 
the  eleventh  of  Richard  II.  is  annulled  by  that  in  the  twenty- 
first  of  his  rei^,  "  with  the  assent  of  the  lords  spiritual  and 
temporal,  and  the  proctors  of  (he  clergy,  and  the  commons;  "  t 
and  the  statute  entailing  the  crown  on  tlie  children  of  Henry 
IV.  is  said  to  be  enacted  on  the  petition  of  the  prelates,  nobles, 
clerg)-,  and  commons.'  Both  these  were  stronger  exertions 
of  legislative  authority  than  ordinary  acts  of  parliament,  and 
were  very  likely  to  be  questioned  in  succeeding  times. 

The  supreme  judicature,  which  had  been  exercised  by  the 
king's  court,  was  diverted,  about  the  reign  of  John,  into  three 
channels:  the  tribunals  of  King's  Bench,  Common  Pleas,  and 
the  Exchequer.?  These  became  the  regular  fountains  of  jus- 
lice,  which  soon  almost  absorbed  the  provincial  jurisdiction  of 
the  sheriff  and  lord  of  manor.  Rut  the  original  institution, 
having  been  designed  for  ends  of  state,  police,  and  revenue, 
full  as  much  as  for  the  determination  of  private  suits,  still  pre- 
served the  most  eminent  parts  of  its  authority.  For  the  king's 
ordinary  or  privy  council,  which  is  the  usual  style  from  the 
reign  of  Edward  I.,  seems  to  have  been  no  other  than  the 
Icing's  court  (curia  regis!  of  older  times,  being  composed  of 


Iwronjr  ar«  tlip  only  n«r«i:>n*  drtiiiiuteit ; 
whattTCf  may  !i«vf  been  fncarjl  hy  the 
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ihc  same  persons,  and  having,  in  a  principal  defjrce,  the  same 
subjects  of  deliberation.  It  consisted  of  the  chief  miniaten; 
as  the  chancellor,  treasurer,  lord  steward,  lord  admiral,  lord 
marshal,  the  keqjcr  of  the  privy  seal,  the  chamberlain,  treas- 
urer, and  comptroller  of  the  household,  the  chancellor  of  ilie 
exchequer,  the  master  of  the  wardrobe;  and  of  the  judges, 
king's  sergeant,  and  attorney -general,  the  master  of  the  roils, 
and  justices  in  eyre,  who  at  that  time  were  not  the  same  U 
the  judges  at  Westminster.  When  all  these  were  called  to- 
geiher,  it  was  a  full  council ;  but  where  the  business  was  of 
a  more  contracted  nature,  those  only  who  were  fittest  to  advise 
were  summoned;  the  chancellor  and  judges  for  matters  of 
law ;  the  officers  of  state  for  what  concerned  the  revenue  or 
household.* 

The  business  uf  this  council,  out  of  parliament,  may  be  re- 
duced to  two  heads;  its  deliberative  office  as  a  council  of  ad- 
vice, and  its  decisive  power  of  jurisdiction.  With  respect  to 
the  first,  it  obviously  comprehended  all  subjects  of  political  de- 
liberation, which  were  usually  referred  to  it  by  the  king:  Uiis 
being  in  fact  the  administration  or  governing  council  of  state, 
the  distinction  of  a  cabinet  being  introduced  in  comparatively 
modem  times.  But  there  were  likewise  a  vast  number  of  peti- 
tions continually  presented  to  the  council,  upon  which  they 
proceeded  no  further  than  to  sort,  as  h  were,  and  forward  them 
by  indorsement  to  the  proper  courts,  or  advise  the  suitor  what 
remedy  he  had  to  seek.  Tims  some  petitions  arc  answered. 
"  this  cannot  be  done  without  a  new  law ; "  some  were  turned 
over  to  the  regular  court,  as  the  chancery  or  Icing's  bench; 
some  of  greater  moment  were  endorsed  to  be  heard  "  before 
the  great  council ;  "  some,  concerning  the  king's  interest,  w*ere 
referred  to  the  cliancery,  or  select  persons  of  the  coundl. 

Tlie  coercive  authority  exercised  by  this  standing  council 
of  the  king  was  far  more  important.  It  may  be  divided  into 
acts,  legislative  and  judicial.     As  for  the  first,  many  ordi- 


k  TIm  WArda  "  finij  council  **  arc  taiA 
not  10  be  used  till  afier  ihc  rclirn  of 
tlenty  VI.;  Ihe  tnrmct  »l)rlc  wtt  '  otdi- 
n«iT  or  contimwl  c^uoril."  But  a 
ilUnnolinn  had  alwayn  been  miilc.  a^ 
cordini  to  lh<  naiiir«  ol  ilic  busintu: 
tlie  «r**>  oflteari  o[  iiair,  ot,  a*  we 
mlclx  niir  t»r.  the  miniMcn,  had  no 
occaaion  lor  \ht  pr«i«iice  of  jmlaM  or 
»nr  Uwrcri  <n  tni  ttent  roundli  ol 
tlic  crowo.    Tti«]r  ttccomc,  therefore,  a 


cooncil  of  KOTemraetit,  Ihonxh  »lwsf« 
memben  of  the  ttnttilium  rrJimariam; 
and,  in  the  lormcr  capsciir.  bciran  lo 
kt«p  foniul  record*  o(  ihrir  ptocerd- 
ings.  Tlic  acti  □(  l!\>i  council,  thooi^ 
ai  I  have  Joit  taiil.  it  bore  at  rej  no 
diitinetiiihmK  narnc.  are  exlont  nam 
■he  yrar  13M.  and  lor  vevenir  jtat* 
afieririril*  ara  knwn  Ihrouah  the  valo- 
able  puUicuioo  ol  Sir  Hwite  Nteolu. 
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nances  were  made  in  council;  sometimes  upon  request  o(  ilic 
common&  in  parliament,  who  felt  themselves  better  qualified 
to  state  a  grievance  than  a  remedy;  sometimes  wiUiout  any 
pretence,  unless  the  usage  of  govenimeni,  in  the  infancy  of 
our  constitution,  may  be  thought  to  afford  one,  TIicsc  were 
always  of  a  temporary  or  partial  nature,  anil  were  considered 
as  regulations  not  sufficiently  important  to  demand  a  new 
statute.  Thuii,  in  the  second  year  of  Richard  II..  the  council, 
after  hearing  read  the  statute-roll  of  an  act  recently  passed, 
confinning  a  criminal  jurisdiction  in  certain  cases  upon  jus- 
tices of  the  peace,  declared  that  the  intention  of  parliament, 
though  not  clearly  expressed  tfierein,  had  been  to  extend  that 
jurisdiction  to  certain  other  cases  omitted,  which  accordingly 
they  cause  to  be  inserted  in  the  commissions  made  to  these 
justices  under  the  great  seal.i  Hut  they  frequently  so  much 
exceeded  what  the  growing  spirit  of  public  liberty  would  per- 
nut,  that  it  gave  rise  to  complaint  in  parliament.  The  com- 
mons petition  in  13  R.  11.  that  "  neither  the  chancellor  nor  the 
king's  council,  after  the  close  of  parliament,  may  make  any 
ordinance  against  the  common  law,  or  the  ancient  customs 
of  the  land,  or  the  statutes  made  heretofore  or  to  be  made 
in  this  parliament ;  but  that  the  common  law  have  its  course 
for  all  tlie  people,  and  no  judgment  he  rendered  without  due 
legal  process."  The  king  answers,  "  Let  it  be  done  as  has  been 
usual  heretofore,  saving  the  prerogative;  and  if  any  one  is 
aggrieved,  let  him  show  it  specially,  and  right  shall  be  done 
him.";'  This  unsatisfactory  answer  proves  the  arbitrary  spirit 
in  which  Richard  was  determined  to  govern. 

The  judicial  power  of  the  council  was  in  some  instances 
founded  upon  particular  acts  of  parliament,  giving  it  power 
to  hear  and  determine  certain  causes.  Many  petitions  like- 
wise were  referred  to  it  from  parliament,  especially  where  they 
were  left  unanswered  by  reason  of  a  dissolution.  But,  inde- 
pendently of  this  delegated  authority,  it  is  certain  that  the 
king's  council  did  anciently  exercise,  as  well  out  of  parliament 
as  in  it,  a  very  great  jurisdiction,  both  in  causes  criminal  and 
civil.  Some,  however,  have  contended,  that  whatever  they 
did  in  this  respect  was  illegal,  and  an  encroachment  upon  the 
common  law  and  Magna  Charta.  And  be  the  common  law 
what  it  may.  it  seems  an  indisputable  violation  of  the  charter 
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in  its  most  admirable  and  essential  article,  to  drag  men  in 
questions  of  their  freehold  or  liberty  before  a  tribunal  which 
neither  granted  them  a  trial  by  their  peers  nor  always  respected 
the  law  of  the  land.  Against  this  usurpation  the  patriots  ol 
those  times  never  ceased  to  lift  their  voices.  A  statute  of  the 
fifth  year  of  Edward  III.  provides  that  no  man  shall  be  at- 
tached, nor  his  property  seized  into  the  king's  hands,  against 
Uie  fomi  of  the  great  charter  and  the  law  of  the  land.  In  tlie 
twenty-fifth  of  the  same  king  it  was  enacted,  that  "  none  shall 
be  taken  by  petition  or  suggestion  to  the  king  or  his  council, 
unless  it  be  by  indictment  or  presentment,  or  by  writ  original 
at  the  common  law,  nor  shall  be  put  out  of  his  franchise  or 
freehold,  unless  he  be  duly  put  to  answer,  and  forejudged  of 
the  same  by  due  course  of  law."  ^  This  was  repeated  in  a 
short  act  of  the  twenty-eighth  of  his  reign ; '  but  both,  in  all 
probability,  were  treated  with  neglect ;  for  another  was  passed 
some  years  aftcru'ards,  providing  that  no  man  shall  be  put  to 
answer  without  presentment  before  justices,  or  matter  of  rec- 
ord, or  by  due  process  and  writ  original  according  to  the 
old  law  of  the  land.  The  answer  to  the  petition  whereon  this 
statute  is  grounded,  in  the  parliament  roll,  expressly  declares 
this  to  be  an  article  of  the  great  charter.m  Nothing,  how'cvcr, 
would  prevail  on  the  council  to  surrender  so  eminent  a  power, 
and,  though  usurped,  yet  of  so  long  a  continuance.  Cases  of 
arbitrary  imprisonment  frequently  occurred,  and  were  remon- 
strated against  by  the  commons.  The  right  of  every  freeman 
in  that  cardinal  point  was  as  indubitable,  legally  speaking,  as 
at  this  day ;  but  the  courts  of  law  were  afraid  to  exercise  their 
remedial  functions  in  defiance  of  so  powerful  a  tribunal.  After 
the  accession  of  the  Lancastrian  family,  these,  like  other  griev- 
ances, became  rather  less  frequent,  but  the  commons  remon- 


ktiV..  III.  Hat.  5.  c.  4.  Prohablr 
thii  fifth  fHluie  of  til*  jjtli  of  Kdw»rtl 
III.  »  the  moil  exuniivclv  bcncRGial 
aci  in  llir  wVilr  I>>i<lv  nl  mir  law*.  It 
estnhlinhert  eettainly  \n  trcaaonn.  r«iru- 
\attd  i<»ttrytn<:r.  itrdliitiilri)  iirhilr»r)F 
imrritf-iimcnt  an-l  iht  detcTminilion  o{ 
pl»«  r>(  trrrli'iM  lirfufj'  ttif  council,  took 
BWBjr  the  GompiiUory  lindintr  nf  rnn-at' 
■nni  •iid  oihrr  ironiii,  cnnfirirKil  tli« 
resMnable  nid  of  the  kine'i  tcnami 
ilxad  by  3  K.  T.,  snd  i>rovid«il  (hai  the 
king'i  prolection  ihould  no!  hinder  civil 
nroca**  or  •xrcution. 

IsS  E.  III.  c.  3- 

■141  E.  tTI.  e.  3,  and  Rot.  PirT.  vol. 
iL  p.  ns-  It  19  not  »urpriiinK  that  the 
klng'k  couQcU  *1ioulil  have  petxlsted  tn 


thc«e  tran*irreMiofu  o(  their  lawful  •»■ 
llioriiy,  vrhrn  w*  find  a  simitar  jun'tdi'^ 
tion  uiurped  bv  tht  officcri  <■(  inferior 
pcTuinv  rnmi'liint  it  nude  in  the  ittk 
al  Richard  II.  that  men  were  ciMnnrllcd 
10  MfiRwpr  hffor*  \hv  ciiuncil  of  diveta 
lord*  and  ladtc*.  for  their  freehold!  and 
othrr  mittrrt  cnicniiable  nt  conmen 
tsv.  and  n  renedv  tat  lht«  a(ni*e  ta 
rjvfa  hj  petiliiin  in  chancery,  iiu..  n 
R,  II.  C-  \a.  T!ii»  act  U  confirmed  with 
a  |i«nalty  on  ii«  euntrsvnieri  the  neM 
year,  it  R.  II.  c  i.  The  prirate  fafla 
■uhivh  mm*  lorrtu  were  permitted  by 
law  to  poMCM,  and  for  which  there  waa 
■Iwnya  ■  protrltinn  in  tbeir  cattlcti,  en- 
ahted  them  to  tender  tbi«  oppvcHtvc 
furlwlictlon  rffectunL 
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strate  several  times,  even  in  the  minority  of  Henry  VI.,  against 
the  council's  interference  in  matters  cognizable  at  common 
law."  In  tliesc  later  times  the  civil  jurisdiction  of  the  council 
was  principally  exercised  in  conjunction  with  the  chancery, 
and  accordingly  they  are  generally  named  together  in  the  com- 
plaint. The  chancellor  having  the  great  seal  in  his  custody, 
the  council  usually  borrowed  its  process  from  his  court.  This 
was  returnable  into  chancery  even  where  ttie  business  was  de- 
pending before  the  council.  Nor  were  the  two  jurisdictions  less 
intimately  allied  Jn  their  character,  each  being  of  an  equitable 
nature;  and  equity,  as  then  practised,  being  little  else  than 
innovation  and  encroachment  on  the  course  of  law.  This  part, 
long  since  the  most  important  of  the  chancellor's  judicial  func- 
tion, cannot  be  traced  beyond  the  time  of  Richard  II..  when, 
the  practice  of  feoffments  to  uses  having  been  introduced,  with- 
out any  legal  remedy  to  secure  the  cestui  que  use,  or  usu- 
fructuary, against  his  feoffees,  the  court  of  chancery  undertook 
to  enforce  this  species  of  contract  by  process  of  its  own,* 

Such  was  the  nature  of  the  king's  ordinary  council  in  itself, 
as  the  organ  of  his  executive  sovereignty,  and  such  the  juris- 
diction which  it  habitually  exercised.  But  it  is  also  to  be 
considered  in  its  relation  to  the  parliament,  during  whose  ses- 
sion, either  singly  or  in  conjunction  with  the  lords'  house,  it 
was  particularly  conspiciiotis.  The  great  officers  of  state, 
whether  peers  or  not,  the  judges,  the  king's  sergeant,  and  at- 
torney-general, were,  from  the  earliest  times,  as  the  latter  still 
continue  to  be,  summoned  by  special  writs  to  the  upper  house. 
But  while  the  writ  of  a  peer  runs  ad  tractandum  nobiscum 
et  cum  cscteris  praslatis,  magnatihus  ct  proccribus.  that  directed 
to  one  of  the  judges  is  only  ad  tractandum  nobiscum  et  cum 


■  Hot.  Piti,  ij  R,  II.  ■rol.  m.  p.  J19:  4 

H.  IVj>.  S07;  I  H.  VI.  vol.  iv.  p.  .80: 
3  H.  VT.  p,  »9j:  !  H,  VI-  p.  us:  to  H, 
VI.  i>.  iH-J^is  TT.  VI.  p.  501.  To  one  of 
these  (10  H.  Vr.>,  "ihat  rone  thoutd  be 
put  to  answei  for  hi»  freehold  In.  parlia- 
mettt,  nor  hcfore  any  ccort  «r  coundl 
whrrc  such  Ihinin  atr  not  coaniiablc  by 
th*  Ihw  of  the  lard."  ili«  ktnti  esvc  a 
dtniat.  Ai  il  wa>  le%%  mtial  to  rcfil*c 
promiicii  o(  (>il»  Wtid  thsii  to  lortti 
Ihem  aftcnrarc!»,  I  do  not  unci  en  land 
the  motive  ■>(  thii. 

B  ITaIrS  Tniixlictlon  ot  Lord*'  TToaae, 
p.  4fi.  Cote,  *  Iniit.  p.  «j.  The  latt 
author  r'acca  thii  a  Hitle  ulrr.  Thrr* 
it  a  petition  r^l  ihc  c-^mmnnj,  in  the  roll 
ol  Itic  4lh  of  Henry  IV,  p.  511.  that. 
■whcTCU  many  srameei  and  fMlTeca  in 


tnirt  for  ihdr  immon  and  feoffera 
alienate  or  charge  ihe  irnefnentu 
granted,  in  which  cue  there  in  no 
remedy  un1en  ore  I*  or-IrfM)  hy  psr- 
liament,   (hit  the  kinr  and  lord*  would 

EroviHe  a  remcily.  Thl*  pi-tition  !•  r». 
erred  to  Ibr  kinn'i  eouncil  lo  adviie 
of  a  remedy  agalriM  rhr  '■nsiiitig  jiarll*. 
m*n).  Il  mdy  perhapi  be  inierred  from 
hence  that  (he  writ  of  inili.t"T-[i »  out  o( 
ehnneery  bad  not  yet  been  anplied  to 
prolpct  (he  eeitul  quo  ii*e.  Tint  it  la 
Kjually  poMible  that  the  commonii,  li*- 
Inq  <l!«incl!n*d  in  wtiAt  ihey  wou14 
deem  an  illecal  inni^valion.  were  en- 
den  vorln«  lo  rtduc*  (hr«r  fidueiarr 
eilate*  within  the  iwle  of  th*-  comrinn 
law,  at  wa«  afterward*  done  by  tbfl 
atBtute  of  met.    [Notk  XXV.] 
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caeleris  rlc  consilio  nostro ;  and  the  seats  of  the  latter  are  upon 
the  wuoUacks  at  one  exireiiiity  uf  the  house. 

In  the  reigns  ui  Eilword  1.  and  U.  the  council  appear  to 
have  been  the  regular  advisers  of  the  king  in  pa&sing  laws  to 
which  the  houses  of  parUanitnt  had  aisenicd.  The  prcambici 
o(  most  statutes  duKng  this  period  express  Uieir  concurrcnca. 
,  Thus  the  statute  Westm.  I.  is  said  to  be  the  act  of  ihe  king 
by  his  council,  and  h>  the  assent  of  archbishops,  bishops,  a^ 
bats,  priors,  earls,  barons,  and  all  the  commonalty  of  the  realm 
being  hither  summoned.  The  statute  of  eschcators,  29  E.  U 
is  said  to  be  agreed  by  the  council,  enumerating  their  names, 
all  whom  appear  to  be  judges  or  public  officers.  Still  more 
striking  conclusions  are  to  be  drawn  from  the  petitions  ad- 
dressed to  the  council  by  both  houses  of  parliament.  In  the 
eighth  of  Edward  II.  there  are  four  petitions  from  ihc  commoni 
to  the  king  and  his  council,  one  from  the  lords  alone,  and  one 
in  which  both  appear  to  have  joined.  Later  parliaments  of  the 
same  reign  present  us  with  several  more  instances  of  the  hke 
nature.  Thus  in  18  E.  II.  a  petition  begins,  "  To  our  lord  the 
king,  and  to  his  council,  the  archbishops,  bishops,  prelates, 
earU.  barons,  and  others  of  Uie  commonalty  of  England,  show," 

But  from  the  beginning  of  Edward  III. '5  reign  it  seems  that 
the  council  and  the  lords'  house  in  parliament  were  often  blend- 
ed together  into  one  assembly.  This  was  denominated  the 
great  council,  being  the  lords  spiritual  and  temporal,  with  the 
king's  ordinary  council  annexed  to  them,  as  a  council  within 
a  council.  And  even  in  much  earlier  times  Ihc  lords,  as  hered- 
itar>'  enimsellors.  were,  either  whenever  they  thought  fit  to 
attend,  or  on  special  summonses  by  the  king  (it  is  hard  to  say 
which),  assistant  members  of  this  council,  both  for  advice  and 
for  jurisdiction.  This  double  capacity  of  the  peerage,  as  mem- 
bers of  the  parliament  or  lecislative  assembly  and  of  the  de- 
liberative and  judicial  council,  throws  a  very  great  obscurity 
over  the  subject.  However,  we  find  that  private  petitions 
for  redress  were,  even  under  Edward  I.,  presented  to  the  lords 
in  parliament  as  much  as  to  the  ordinary  council.  The  parlia- 
ment was  considered  a  high  court  of  justice,  where  relief  was 
to  be  given  in  cases  where  the  course  of  law  was  obstnicteH. 
as  well  as  where  it  was  defective.    Hence  the  intennission  of 
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parliaments  was  looked  upon  as  a  delay  of  justice,  and  their 
annual  meeting  is  <lcm«n(lcd  upon  tUat  ground.  "  Tlic  king/* 
says  Fleta,  "  has  his  coun  in  liis  council,  in  his  parliaments, 
in  the  presence  of  bishops,  carls,  barons,  lords,  and  other  wise 
men,  where  the  douhtful  cases  o(  juilginenis  are  resolved,  and 
new  remedies  arc  provided  against  new  injuries,  and  justice 
is  rendered  to  every  man  according  to  his  desert." g  In  the 
third  year  of  Edward  U.  receivers  of  petitions  began  to  be 
appointed  at  the  opening  of  every  parliament,  who  usually 
transmitted  them  to  the  ordinar)-,  but  in  some  instances  to  the 
great  council.  Tliese  receivers  were  cummanly  tlirec  for  Kng- 
tanil,  and  three  for  Ireland,  Wales,  Gascony,  and  other  foreign 
dominions.  There  were  likewise  two  corresponding  classes  of 
auditors  or  triers  of  petitions.  These  consisted  partly  of  bish- 
ops or  peers,  partly  of  judges  and  other  members  of  the  coun- 
cil ;  and  they  seem  to  have  been  instituted  in  order  to  disburden 
the  council  by  giving  answers  to  some  petitions.  But  about  the 
middle  of  Edward  lll.'s  time  they  ceased  to  act  juridically 
in  this  respect,  and  con&ned  Uieniselves  to  transmitting  peti- 
tions to  the  lords  of  the  cotincil. 

The  great  council,  according  to  the  definition  we  have  given, 
consisting  of  the  lonls  spiritual  and  tcm])oraI,  in  conjtmctitm 
with  the  ordinary  council,  or,  in  other  words,  of  all  who  were 
severally  sunmioned  to  parliament,  exercised  a  considerable 
jurisdiction,  as  wcEl  civil  as  criminal.  In  this  jurisdiction  it  is 
the  opinion  of  Sir  M.  Hale  that  the  council,  though  not  peers, 
had  right  of  suffrage ;  an  opinion  very  probable,  when  we  recol- 
lect that  the  council  by  themselves,  both  in  and  out  of  parlia- 
ment, possessed  in  fact  a  judicial  authority  little  inferior ;  and 
that  the  king's  delegated  sovereignty  in  the  administration  of 
justice,  rather  than  any  intrinsic  right  of  the  peerage,  is  the 
foundation  on  which  the  judicature  of  the  lords  must  he  sup- 
ported. But  in  the  time  of  Richard  HI.  or  Richard  II.  the 
lords,  by  their  ascendency,  threw  the  judges  and  rest  of  the 
council  into  shade,  and  took  the  decisive  jurisdiction  entirely 
to  themselves,  making  use  of  their  former  colleagues  but  as 
assistants  and  adviisers,  as  they  still  continue  to  be  held  in  all 
the  judicial  proceedings  of  that  house.'' 

Tliose  statutes  which  restrain  the  king's  ordinary  council 
from  disturbing  men  in  their  freehold  rights,  or  questioning 

«L.iie.>.  p[KoT«XXVl.] 


.-_£ 


vi_ 


THE  MIDDLE  AGES 


^91 


assent  of  the  commons  as  well  as  the  rest  of  the  lei^slature.' 
But  these  were  attainders  of  treason,  which  it  seemed  gracious 
and  solemn  to  reverse  in  the  most  authentic  manner.  Cer- 
tainly the  commons  had  neither  by  the  nature  of  our  consti- 
tution nor  the  practice  of  parliament  any  right  of  intermeddling 
in  judicature,  save  where  something  was  required  beyond  the 
existing  law,  or  where,  as  in  the  statute  of  treasons,  an  au- 
thority of  that  kind  was  particularly  reserved  to  both  houses. 
This  is  fully  acknowledged  by  themselves  in  the  first  year  o( 
Henry  IV. »  But  their  influence  upon  the  balance  of  govern- 
ment became  so  commanding  in  a  few  years  afterwards,  that 
they  contrived,  as  has  been  mentioned  already,  to  have  peti- 
tions directed  to  them,  rather  than  to  tlie  lords  or  council,  and 
to  transmit  them,  either  with  a  tacit  approbation  or  in  the  form 
of  acts,  to  the  upper  house.  Perhaps  this  encroachment  of  the 
commons  may  have  contributed  to  the  disuse  of  the  lord's  juris- 
diction, who  would  rather  relinquish  their  ancient  and  honor- 
able but  laborious  function  than  share  tt  with  such  bold 
usurpers. 

Although  the  rcstraming  hand  of  parliament  was  continually 
growing  more  effectual,  and  the  notions  of  legal  right  acquir- 
ing more  precision,  from  the  lime  of  Magna  Charta  to  the  civil 
wars  under  Henry  Vi.,  wc  may  justly  say  that  the  general  tone 
of  administration  was  not  a  little  arbitrary.  The  whole  fabric 
of  English  liberty  rose  step  by  step,  through  much  toil  and 
many  sacrifices,  each  generation  adding  some  new  security  to 
the  work,  and  trusting  that  posterity  would  perfect  the  labor 
as  well  as  enjoy  the  reward.  A  time,  perhaps,  was  even  then 
foreseen  in  the  visions  of  generous  hope,  by  the  brave  knights 
of  parliament  and  by  the  sober  sages  of  justice,  when  the 
proudest  ministers  of  the  crown  should  recoil  from  those  bar- 
riers which  were  then  daily  pushed  aside  with  impunity. 

There  is  a  material  distinction  to  be  taken  between  the  exer- 
cise of  the  king's  undeniable  prerogative,  however  repugnant 
to  our  improved  principles  of  freedom,  and  the  abuse  or  ex- 
tension of  it  to  oppressive  purposes.     For  we  cannot  fairly 


fTh«  judgment  iirittist  MnrtlmM  wn« 
ftvnscd  It  tliouit  olliii  lun.  iS  K.  HI., 
bccaune  he  had  noi  hten  T'^t  on  bl> 
trill.  The  p«rr>  had  adjuilRrd  him  to 
death  m  hi>  nhsencc,  upo-n  common  ni>- 
torirly  ol  liin  iniilt.  4  K.  Itl  p.  jj.  In 
th«  lamc  ictdon  of  iS  E.  III.  the  Earl 
ul  AiUDiIcl'i  attainder  wma  alio  revcncd. 
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consider  as  part  of  our  ancient  consdtntioii  what  the  partia- 
meat  was  pcri>«tiiall>'  reaiuiutrating  aeaiost,  and  the  statute- 
book  is  full  of  enactment*  to  repress.  Doubile^  the  cootinnai 
ac<iuiescence  of  a  nation  in  arbitrary  government  may  uUi- 
tnately  dc&troy  all  privileges  of  positive  institution,  and  leave 
tlient  to  recover,  by  such  means  as  opportunity  shall  o£Fcr,  the 
natural  and  imprescriptible  rights  for  which  human  societies 
were  established.  And  this  nia>'  perliaps  be  the  case  at  preseat 
with  many  European  kingdoms.  But  it  would  be  neccssaiy 
to  shut  our  eyes  with  deliberate  prejudice  against  the  whole 
tenor  of  the  most  unquestionable  authorities,  against  the  peti- 
tions  ol  the  commons,  the  acts  of  the  legislature,  the  testimony 
of  historians  and  lawyers,  before  we  could  assert  that  i:lngland 
acquiesced  in  those  abuses  and  oppressions  which  it  must  be 
confessed  she  was  tinable  fully  to  pfcvent. 

The  word  prerogative  is  of  a  peculiar  import,  and  scarcely 
understood  by  those  who  come  from  the  studies  of  political 
philosophy.  We  cannot  define  it  by  any  theory  of  executive 
functions.  All  these  may  be  comprehended  in  it ;  but  also  a 
great  deal  more.  It  is  best,  perhaps,  to  be  understood  by  its 
derivation,  and  has  been  said  to  be  that  law  in  case  of  the 
king  which  is  law  in  no  case  of  the  subject.^  Of  the  higher 
and  more  sovereign  prerogatives  I  shall  here  say  nothings 
Ihcy  result  from  the  nature  of  a  monarchy,  and  have  notlnng 
very  peculiar  in  their  character.  But  the  smaller  rights  of 
the  crown  show  better  the  original  lincamenL-i  of  our  conslt- 
tution.  It  is  said  commonly  enough  that  all  prerogatives  in 
given  for  the  subject's  good.  I  must  confess  that  no  part  of 
this  assertion  corresponds  with  my  view  of  the  subject.  It 
neither  appears  to  me  tliat  lliese  prerogatives  were  ever  given 
nor  that  they  necessarily  redound  to  the  subject's  goocL  Pre- 
rogative, in  its  old  sense,  might  be  defined  an  advantage  ob- 
tained hy  the  crown  over  the  subject,  in  cases  where  their  in- 
terests came  into  competition,  by  reason  of  its  greater  strength. 
This  sprang  from  the  nature  of  the  Norman  government,  which 
rather  resembled  a  scramble  of  wild  beasts,  where  the  strongest 
takes  the  best  share,  than  a  system  founded  upon  principles 
of  common  utilily.  And,  modified  as  the  exercise  of  most  pre- 
rogatives has  been  by  the  more  liberal  tone  which  now  per- 
vades our  course  of  government,  whoever  attends  to  the  com* 
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mon  practice  of  courts  of  justice,  and,  stUI  more,  whoever  con- 
sults the  law-books,  will  not  only  be  astonished  at  their  extent 
and  multipticUy,  but  very  frequently  at  llieir  injustico  and 
severity. 

The  real  prcrogativea  that  might  formeriy  be  exerted  were 
sometinies  of  so  injurious  a  nature,  that  we  can  hardly  separate 
ihcni  from  their  abuse:  a  Kiriking  instance  is  that  ol  purvey- 
ance, which  will  at  once  illuetrale  the  dcfmition  above  given 
of  a  prerogative,  the  limits  within  which  it  was  to  be  exercised, 
and  its  tendency  to  transgress  tlicm.  This  was  a  right  of  pur- 
chasing whatever  was  necessary  for  the  king's  household,  at 
a  fair  price,  in  preference  to  every  competitor,  and  without  the 
consent  of  the  owner.  By  the  some  prcrugaiive,  carriages  and 
horses  were  impressed  for  the  lying's  journeys,  and  lodgings 
provided  for  his  attendants.  This  was  defended  on  a  pretext 
of  necessity,  or  at  least  of  great  convenience  to  the  sovereign, 
and  was  both  of  high  antiquity  and  universal  practice  through- 
out Euroi>e.  But  the  royal  purveyors  had  the  utmost  tempta- 
tion, and  doubtless  no  Email  store  of  precedents,  to  stretch  this 
power  beyond  its  legal  boundary ;  and  not  only  to  fix  their 
own  price  too  low,  but  to  seize  what  they  wanted  whhout  any 
payment  at  all,  or  with  tallies  which  were  carried  in  vain  to 
an  empty  cxchcqucr.w  This  gave  rise  to  a  number  of  petitions 
from  the  commons,  upon  which  statutes  were  often  framed; 
but  the  evil  was  almost  incurable  in  its  nature,  and  never  ceased 
till  that  prerogative  was  tlself  abolished.  Purveyance,  as  I  have 
already  said,  may  serve  to  distinguish  the  defects  from  the 
abuses  of  our  constitution.  It  was  a  reproach  to  the  law  that 
men  should  be  compelled  to  send  their  goods  without  their 
consent ;  it  was  a  reproach  to  the  adniinistralion  tliat  they  were 
deprived  of  thcni  without  payment. 

The  right  of  purchasing  men's  goods  for  the  use  of  the 
king  was  extended  by  a  sort  of  analogy  to  their  labor.  Thus 
Edward  IIT.  announces  to  all  sheriffs  that  William  of  Wal- 


R't^rtlW*  art  JircclrJ  to  «n  ih«  «li«f- 
Id's,  J  E.  I.,  cnjciinrnK  llipm  to  «nd  up 
>  o*Tl»in  nunlicr  'i1  bftvfi.  *Vci», 
caponi,  At.  (or  )h«  kitiR'i  coTonaiiott 
Byjfpf.  vol,  ii.  p,  II.  By  the  itHlulC  It 
E.  iri.  o.  13.  ptHnJ*  tnkra  liy  111*  poi^ 
veyt'f  wrr*  to  '>f  |»M  (nr  on  th*  Bpol 
M  under  Iwfntv  thtI1in(t»*  value,  or 
^■llhin  tliTTP  TnontHn'  time  if  3ljo»r  llrtt 
value.  ^  But   li   i»  nol  lo  be  Imagined 

Eilvaid  III.,  Impelled  br  Uk  exiKeti- 


cl««  of  hii  French  wir.  went  «ni  m««r 
Irns'li*.  niirt  icbrrl  Inr^tt  qiuinlltle*  of 
«ron1.  which  he  sold  beytind  m,  ai  wan 
s«  prnvUlnni  fni  ihr  mpiilir  of  lii*  armj. 
In  fcolh  cM««  the  propr«ir»  had  i»11jei, 
or  r<th*r  MCUftllM;  but  Ihcir  (tripalr  nf 
nhUininiT  piTi^rnl  Rive  rite,  in  ijjH.  to 
en  itiHAtfriTilrin.  Tbria  !■  r  iiin|tii1>T 
Aii<i1ii^«iicil  Imer  of  Edward  (o  Ihe 
oreH"«lio|>«  oo  thl«  occmtJon,  WymBr. 
I.  V.  i>.  lo:  Me  abo  p.  73,  and  Xnrgh* 
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ftioghara  had  a  commission  to  collect  as  many  painters 
miglit  suffice  for  "  our  works  in  St.  Stqjhcn's  cliapel,  West- 
minster, to  be  at  our  wages  as  long  as  shall  be  necessary,"  and 
to  arrest  and  keep  in  prison  all  who  should  refuse  or  be  re- 
fractory ;  and  enjoins  them  to  lend  their  assistance.-r  Windsor 
Castle  owes  its  massive  magnificence  to  laborers  impressed 
irom  every  part  of  the  kingdom.  There  is  even  a  commission 
from  Edward  IV.  to  take  as  many  workmen  in  gold  as  wcit 
wanting,  and  employ  ihcm  at  the  king's  cost  upon  the  trap- 
pings of  himself  and  his  household-j 

Another  class  of  abuses  intimately  connected  with  unques- 
tionable though  oppressive  rights  of  the  crown  originated  in 
the  feudal  tenure  wliich  bound  all  the  lands  of  the  kingdom. 
The  king  had  indisputably  a  right  to  the  wardship  of  his  tea- 
ants  in  chivalry,  and  to  the  escheats  or  forfeitures  of  persons 
dying  without  heirs  or  attainted  for  treason.  But  his  officers, 
under  pretence  of  wardship,  took  possession  of  lands  not  held 
immediately  of  the  crown,  claimed  escheats  where  a  right  heir 
existed,  and  seized  estates  ai  forfeited  which  were  protected 
by  the  statute  of  entails.  The  real  owner  had  no  remedy 
against  this  disposition  but  to  prefer  his  petition  of  right  in 
cliancery,  or,  which  was  probably  more  effectual,  to  procure 
a  remonstrance  of  the  house  of  commons  in  bis  favor.  Even 
where  justice  was  finally  rendered  to  him  he  had  no  recom- 
pense for  his  damages ;  and  the  escheators  were  not  less  likely 
to  repeat  an  iniquity  by  which  they  could  not  personally  suffer. 

The  charter  of  the  forests,  granted  by  Henry  III.  along 
with  Magna  Charta.*  had  been  designed  to  crush  the  flagitious 
system  of  oppression  which  prevwlcU  in  those  favorite  haunts 
of  the  Norman  kings.  They  had  still,  however,  their  peculiar 
jurisdiction,  though,  from  the  time  at  least  of  Edward  III., 
subject  in  some  measure  to  the  control  of  the  King's  Bench.* 
The  foresters,  I  suppose,  might  find  a  compensation  for  their 


vl^rmer,  L  tL  p.  417. 

9  Ibid.  t.  si.  p.  SS3. 

*  M»lihew  Palis  »»i*rts  that  John 
iraninl  1  Kparste  (ore«i  cturtcr.  nnd 
suiittcin>  hii  poiilion  bj  iMcriinx  that 
<yt  Hfnrr  Hi.  it  full  Immh.  In  (act, 
Ihr  ctatiHi  TFlalin(  to  the  Coicsl  noc 
incoroentrd  wflh  ibe  ir««.  charter 
o(  JiHin.  Sach  an  error  a*  tM«  ihrniri 
th*  pncariovMtni  al  hinorical  tcfii- 
nonr,  «vtti  wbsro  It  accma  to  be  beat 
■raradH. 
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print^a:  *o  that  whRl«v«r  i*  done  hr 
thai  lew  ii  reckoned  BOt  tezal  in  liuXL 
hul  leK«1  according  to  (nrei!  law.  p.  jg^ 
nin  jaKvm  ah*aTuI^  ted  iuvtum  •eem- 
rii'im  IrfT-m  lofcttx  diraTur.  I  b«11ere 
mr  iruiilaiian  of  ^iwm  ii  right:  for  bt 
la  tyoi  wntiaf  Miiricallr. 
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life  which  they  affected ;  but  tiie  neighboring  cuhivators  fre- 
quently suffered  from  the  king's  officers  who  attempted  to  re- 
cover those  adjacent  lands,  or,  as  they  were  called,  purlieus, 
which  had  been  disafforested  by  the  charter  and  protected  by 
frequent  perambulations.  Many  petitions  of  the  commons  re- 
late to  this  grievance. 

The  constable  and  marshal  of  England  possessed  a  juris- 
diction, the  proper  limits  whereof  were  sutficiently  narrow,  as 
it  seems,  to  have  extended  only  to  appeals  of  treason  commit- 
ted beyond  sea,  which  were  determined  by  combat,  and  to  mili- 
tary offences  within  the  realm.  But  these  high  officers  fre- 
quently took  upon  them  to  inquire  of  treasons  and  felonies 
cognizable  at  common  law,  and  even  of  civil  contracts  and 
trespasses.  This  is  no  bad  illustration  of  the  state  in  which 
our  constitution  stood  under  the  Plantagcncts.  No  color  of 
right  or  of  supreme  prerogative  was  set  up  to  justify  a  pro- 
cedure so  manifestly  repugnant  to  the  great  charter.  For  all 
remonstrances  against  these  encroachments  the  king  gave 
promises  in  return ;  and  a  statute  was  enacted,  in  the  thirieeulh 
of  Richard  IT.,  declaring  the  bounds  of  the  constable  and 
marshal's  jurisdiction.*  It  could  not  be  denied,  therefore,  that 
all  infringements  oE  these  acknowledged  limits  were  illegal, 
even  if  they  had  a  hundredfold  more  actual  precedents  in  their 
favor  than  can  be  supposed.  But  the  abuse  by  no  means  ceased 
after  the  passing  of  this  statute,  as  several  subsequent  petitions 
that  it  might  be  better  regarded  will  e\'ince.  One,  as  it  con- 
tains a  special  instance,  I  shall  insert.  It  is  of  the  fifth  year  of 
Henry  IV.:  "  On  several  supplications  and  petitions  made  by 
the  commons  in  parliament  to  our  lord  the  king  for  Eennet 
Wilman,  who  is  accused  by  certain  of  his  ill-wishers  and  de- 
tained in  prison,  and  put  to  answer  before  the  constable  and 
marshal,  against  the  statutes  and  the  common  law  of  England, 
our  said  lord  the  king,  by  the  advice  and  assent  of  the  lords 
in  parliament,  granted  that  the  said  Bennet  should  be  treated 
according  to  the  statutes  and  common  law  of  England,  not- 
withstanding any  commission  to  the  contrary,  or  accusation 
against  him  made  before  the  constable  and  marshal."  And  a 
writ  was  sent  to  the  justices  of  the  King's  Bench  with  a  copy 
of  this  article  from  the  roll  of  parliament,  directing  them  to 
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proceed  ts  tbey  fhall  see  fit  acooniiiig  to  the  laws  and  ciidoqw 
of  EnglaiuLr 

It  must  appear  remarkable  that,  in  a  case  so  manifestly 
within  their  competence,  the  ooon  of  Kin^s  Beach  should  not 
have  issued  a  writ  of  habeas  corpus,  withoot  waiting  for  what 
may  be  coosidered  as  a  particular  act  of  parltamenL  But  it  b  a 
natural  eficct  of  an  arbitrary  administration  of  government 
to  intimidate  courts  of  justice.'  A  negative  argument,  founded 
upon  tfie  want  of  legal  precedent,  is  certainly  not  conclusive 
when  it  relates  to  a  distant  pcricxl,  of  which  all  the  prcccdems 
have  not  been  noted ;  yet  it  must  strike  us  that  in  the  learned 
and  zealous  arguments  of  Sir  Robert  Cotton,  Mr.  Seldcn,  and 
others,  against  arbitrary  imprisonment,  in  the  great  case  of  the 
habeas  corpus,  though  the  statute  law  is  full  of  authorities  in 
their  favor,  we  find  no  instance  adduced  earlier  than  the  reign 
of  Henry  VII.,  where  the  King's  Bench  lias  released,  or  even 
bailed,  persons  committed  by  the  council  or  the  constable, 
though  it  is  unquestionable  that  such  conunittals  were  both 
frequent  and  illegal.* 

If  I  have  faithfully  represented  thus  far  the  history  of  our 
constitution,  its  essential  character  will  appear  to  be  a  mon- 
archy greatly  limited  by  law,  though  retaining  much  power 
that  was  ill  calculated  to  promote  the  public  good,  and  swerving 
continually  into  an  irregular  course,  which  there  was  no  re- 
straint adequate  to  correct.    But  of  all  the  notions  that  have 


f  Rot  Vul  vot,  IlL  p.  m 

d  The  apprcbcnBiiini  of  this  caaiplltat 
•[■irit  in  tbc  minlttcri  ol  Jualicc  led  to 
■n  «xc«Itetii  act  in  i  E.  III.  c.  ft.  ihxi  the 
i«id<ct  »tiait  not  omit  to  do  riftht  for  »ay 
(■cnnniaDd  tindn  the  Brpm  r>r  fiirf  *"■'■ 
And  the  conduct  of  Ricbotd  II.,  who 

•OuRhl  abioliIlF  povFT  Uy  carrnivtini  at 

lot Imiila line  them,  produced  another 
•taltile  iit  the  eleventh  year  of  hl«  TPign 
(c  tO>  praTtdlntc  that  ncilher  letter*  ot 
the  kinK**  alrnet   nnr   of   Ihc  privy   iral 

ihAiild  Tront  thenceforth  be  trat  in  dl^ 
turtiince  nl  the  taw.  An  orilinonce  »( 
Oiarle*  V..  KitiK  ol  Frinc*.  In  ij6a. 
dlrerla  the  iMiiliiineni  of  Parii  to  pay  no 
rcffird  to  any  lettcru  under  hit  aeal  lui- 
(ipndliig  the  courie  oJ  legal  procedure. 
tui  to  coaMder  them  ai  turr«i>tiiioutl)r 
villained.  Viltaret,  t,  x.  p.  iJS-  Thi» 
Ofdinanee  which  wji  scluluuily  ob- 
aencd,  tcTitlfd  very  rnuch  to  con^tra 
the  Independence  and  latesnty  of  tbit 

tribunal. 

/  CoMon's  Posthutna,  p.  3»t.  Hoteell'i 
Stale  Tr^ali.  val,  jiL  p.  i.  Hume  qiiotea 
■  RTsnt  nl  the  n)Ec<  <^(  cf)nitBble  to  the 
Ejtl  111  hivcn  in  ^  K.  IV..  and  infcri, 
HDwvnuiublT  caoufb,   tttt   "  lU  cu- 


lhoril7  w»  In  direct  eontradicdoa  I* 
Magat  (.harlaiaad  tl  It  evidMit  that 
BO  rettular  libertr  could  sabaitt  wills  k. 
It  Invulvrd  a  full  diets lotUI  power.  ee«- 
tlBually  (ubalaiinc  in  the  Mate."  IUm. 
c4  Fngtaad.  c.  31.  Bnt  by  the  very 
word*    of    thi<    p«lenl    the    inriidiction 

Siven  o-a*  only  over  *ucb  cau«ci  qiiv 
I  Ctirii  conatsbuUrii  Any  lie  ab  BnttijuOi 
via.  temporr  rlirii  Giilielmi  cDn<tDS» 
torii.  len  aliqvo  tempore  dm.  tractari, 
auillH,  pvimlnari,  aiit  dccidi  ronitmvT' 
unt  ant  inrt  OeSmrrata  Mil  4tbrtil.  ThrM 
are  cipreiml,  thoufh  mil  verj  per^ 
fplcuoutly.  in  the  Mnttne  tt  R.  If  e. 
».  that  orcI«re»  thr  comiarjIe'B  juri*- 
diction.  And  the  chid  criminal  matter 
reserved  hy  law  to  the  court  of  IMl 
officer  vras  treason  committed  out  o( 
the  kingdom-  In  violent  and  reealu- 
(lonary  Rettena.  auch  as  the  eommetice- 
mcnt  of  Edwaid  IV. 'i  reign,  aome  per- 
foni  were  tried  by  mania!  law  t>eiar« 

(he  coDiiable.  But.  in  general,  the  *%• 
ercite  of  (nminal  iuhlice  by  Ihit  Irv 
huo»I,  thouRh  one  of  Ibe  ibutei  of  the 

limei,  cannot  be  uid  to  warrant  tlu 
•trong  Unsoase  adopted  by  flame. 
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been  advanced  as  to  the  theory  of  this  constttTition,  the  least 
consonant  to  law  and  history  is  that  which  represents  the  king 
as  merely  au  hereditary  executive  magistrate,  the  first  oflicer 
of  the  state.  What  advantages  might  result  from  such  a  form 
of  government  this  is  not  the  place  to  discuss.  But  it  certainly 
was  not  ihc  ancient  constitution  of  England.  There  was  noth- 
ing in  this,  absolutely  nothing,  of  a  republican  appearance. 
All  seemed  to  grow  out  of  the  monarchy,  and  was  referred  to 
its  advantage  and  honor.  The  voice  of  supplication,  even  in 
the  stoutest  disposition  of  the  commons,  was  always  humble; 
the  prerogative  was  always  named  in  large  and  pompous  ex- 
pressions. Still  more  naturally  may  we  expect  to  find  in  the 
law-books  even  an  obsequious  deference  to  power,  from  judges 
who  scarcely  ventured  to  consider  it  as  their  duty  to  defend 
the  subject's  freedom,  and  who  beheld  the  gigantic  image  of 
prerogative,  in  the  full  play  of  its  hundred  arms,  constantly 
before  their  eyes.  Through  this  monarchical  tone,  which  cer- 
tainly pervades  all  our  legal  authorities,  a  writer  like  Hmnc, 
accustomed  to  philosophical  liberality  as  to  the  principles  of 
government,  and  to  the  democratical  language  which  the  mod- 
ern aspect  of  the  constitution  and  the  liberty  of  printing  have 
produced,  fell  hastily  into  the  error  of  believing  that  all  limita- 
tions of  royal  power  during  the  fourteenth  and  fifteenth  cen- 
turies were  as  much  unsettled  in  law  and  in  public  opinion  as 
tliey  were  liable  to  be  violated  by  force.  Though  a  contrary 
position  has  been  sufficiently  demonstrated,  I  conceive,  by  the 
series  of  parliamentary  proceedings  which  I  have  already  pro- 
duced, yet  there  is  a  passage  in  Sir  John  Fortescuc's  treatise 
De  Laudibus  Legum  AngHje,  so  explicit  and  weighty,  that  no 
writer  on  the  English  constitution  can  be  excused  from  in- 
serting it.  This  eminent  person,  having  been  chief  justice  of 
the  King's  Bench  under  Henry  VI.,  was  governor  to  the  young 
Prince  of  Wales  during  his  retreat  in  France,  and  received  at 
his  hands  the  office  of  chancellor.  It  must  never  be  forgotten 
that,  in  a  treatise  purposely  composed  for  the  instruction  of 
one  who  hoped  to  reign  over  England,  the  limitations  of  gov- 
ernment are  enforced  as  strenuously  by  Fortescue,  as  some 
succeeding  lawyers  have  inculcated  the  doctrines  of  arbitrary 
prerogative. 

"  A  king  of  England  cannot  at  his  pleasure  make  any  alter- 
ations in  the  laws  of  the  land,  for  tlie  nature  of  his  government 
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is  noi  only  regal,  but  political-  Had  it  been  roer^  rcsal.  be 
would  have  a  power  to  make  what  innovations  and  aUeratiaa& 
he  pleased  ia  the  laws  of  the  kingdom,  impoce  talla^gcs  mai 
oilier  hanl&hips  upon  the  people  wlicthcr  tliey  would  or  ao, 
without  tticir  con^nl,  which  sort  of  govcniment  the  civil  Itm 
point  out  when  they  declare  Quod  phncipi  placuit,  Icgis  babd 
vi^rorem.  But  it  is  much  otherwise  with  a  king  wbotfc  govern- 
mem  is  political,  because  be  can  neither  make  any  altentua 
or  change  in  the  laws  of  the  realm  without  the  consent  o4  the 
subjects,  nor  burden  them  against  their  wills  with  strange  ia- 
positions.  so  tliat  a  people  governed  by  such  laws  as  are  made 
by  their  own  consent  and  approbation  enjoy  their  properties  se- 
curely, and  without  the  hazard  of  being  deprived  of  them,  cither 
by  the  king  or  any  other.  The  same  things  may  be  effecscd 
under  an  absolute  prince,  provided  he  do  not  degenerate  into 
the  tyrant  Of  such  a  prince,  .Vristotle,  in  the  third  of  hii 
Politics,  says, '  It  is  better  for  a  city  to  be  governed  by  a  good 
man  than  by  good  taws.*  But  because  it  does  not  ahv^n 
happen  that  the  person  presiding  over  a  people  is  so  qualified. 
Sl  Thomas,  in  the  book  which  he  writ  to  the  King  of  C^ 
prus,  De  Keginiine  Frincipum,  wishes  that  a  kingdom  cooM 
be  so  institutes]  as  that  the  king  might  not  be  at  liberty  to 
tyrannize  over  his  people ;  which  only  comes  to  pass  in  the 
present  case;  that  is,  when  the  sovereign  power  is  restrvncd 
by  political  laws.  Rejoice,  therefore,  my  good  prince,  tlsd 
auch  is  the  law  of  the  kingdom  which  you  arc  to  inherit,  be- 
cause it  will  afford,  both  to  yourself  and  subjects,  the  greatest 
security  and  satisfaction."/ 

The  two  great  divisions  of  ci\'ii  rule,  the  absolute,  or  regal 
as  he  calls  it,  and  the  political,  Fortescuc  proceeds  to  deduct 
from  the  several  originals  of  conquest  and  compact.  Con- 
cerning the  latter  he  declares  emphatically  a  truth  not  always 
palatable  to  princes,  that  such  governments  were  instituted  by 
the  people,  and  for  the  people's  good;  quoting  St.  Angnstin 
for  a  similar  definition  of  a  political  society.  "  As  the  head 
of  a  body  natural  cannot  change  its  nerves  and  sinews,  cannot 
deny  to  the  several  parts  their  proper  energy,  their  due  pro- 
portion and  aliment  of  blood ;  neither  can  a  king,  who  is  the 
head  of  a  body  politic,  change  the  laws  thereof,  nor  take  from 
the  people  what  is  theirs  by  right  against  their  consent.    Thus 

/  PoclctciM,  De  Laodibtu  Letiim  MkIIb.  c  % 
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yon  have,  sir,  the  formal  institution  of  every  political  kingdom, 
from  whence  jou  may  guess  at  the  power  which  a  king  may 
exercise  willi  respect  to  the  laws  and  tlie  subject.  I-'or  he  js 
appointed  to  protect  his  subjects  in  their  lives,  properties,  and 
laws ;  for  this  very  end  and  purpose  he  has  the  delegation  o( 
power  from  the  people,  and  he  has  no  just  claim  to  any  other 
power  but  this.  Wherefore,  to  give  a  briel  answer  to  that  ques- 
tion of  yours,  concerning  the  different  powers  which  kings 
claim  over  their  subjects,  1  am  firmly  of  opinion  that  it  arises 
solely  from  the  different  natures  o(  their  original  institution, 
as  you  may  easily  collect  from  what  has  been  said.  So  the 
kingdom  of  England  had  its  original  from  Brute,  and  the  Tro- 
jans, who  attended  him  from  Italy  and  Greece,  and  became  a 
mixed  kind  of  government,  compounded  of  the  regal  and  po- 
litical."« 

It  would  occupy  too  much  space  to  quote  every  other  pas- 
sage of  the  same  nature  in  this  treatise  of  Fortescue,  and  in  that 
entitled.  Of  the  Difference  between  an  Absolute  and  Limited 
Monarchy,  which,  so  far  as  these  points  are  concerned,  is  nearly 
a  translation  from  the  former.*  But  these,  corroborated  as  they 
are  by  the  statute-book  and  by  the  rolls  of  parliament,  are  surely 
conclusive  against  the  notions  which  pervade  Mr.  Hume's  His- 
tory. I  have  already  remarked  that  a  sense  of  the  glaring 
prejudice  by  which  some  Whig  writers  had  been  actuated,  in 
representing  the  English  constitution  from  the  carhest  times 
as  nearly  arrived  at  its  present  perfection,  conspired  with  cer- 
tain prepossessions  of  his  own  to  lead  this  eminent  historian 
into  an  equally  erroneous  system  on  the  opposite  side.  And 
as  he  traced  the  stream  backwards,  and  came  last  to  the  times 
of  the  Plantagenei  dynasty,  with  opinions  already  biassed  and 
even  pledged  to  the  world  in  his  volumes  of  earlier  publica- 
tion, he  was  prone  to  seize  bold  of.  and  even  exaggerate,  every 
circumstance  thai  indicated  immature  civilization,  and  law  per- 
verted or  infringed.!*    To  this  his  iptnorancc  of  English  juris- 


t  Fort««cue,  De  Ltudibus  htgwa 
AoKlix,  e.  tj. 

ft  The  intler  trtatisr  hsvinK  bctn 
WTiMMi  ond«-r  EJwwl  IV..  whom  Por 
tcKuc,  as  a  fcilorrd  l^ntailrian,  would 
be  anxious  not  lo  ofFend.  and  whom  In 
fact  ht  took  >ome  iiainii  to  concrlialc 
both  in  thli  and  other  writliyt*,  ll  i» 
evident  tliat  Ibr  prmcipt-Fi  or  limited 
monarchy  were  ■»  fully  reeoini!»«1  in 
hi*  tcIbh.  wlialcvpT  purlictilar  acti  of 
Tiolence  raifhi  oecur,  b«  ihey  had  beta 
under  Jlie   LancaBliian   piine«. 


I  The  followfn?  is  one  cxaTnple  of 
lhe»e  prcjndicei:  In  tlie  i\h  "(  Ktehard 
II.  a  tax  on  wool  iranird  till  ihr  rnsu- 
Ing  1f»M  ol  Si.  Jorin  Kaptlit  wai  to  he 
im<rrtnilte«f  (tom  Ihenc*  lo  thai  of  Si. 
Peter,  and  then  I9  recommence:  that  it 
miRht  not  be  cUimnl  ii  a  rijrht.  Roi, 
Pari,  vr>1.  ill.  p.  ijt.  Mi.  Hume  tia&  no- 
ticed thli  pfo»i«foo.  ai  "  ihoirlnff  an 
•cciiriK-y  beynnd  what  wa»  to  be  ex- 
pectcMj  in  Ihoie  rud*  rlm«."  In  thia 
epithet  we  •«  the  f.Mird.itinn  e>(  hi* 
mfiKakea.    The  age  of  RicbiHi]  II.  might 
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pnidence,  wliicli  certainly  in  some  measure  disqualified  him 
from  writing  our  history,  did  not  a  little  contribute ;  misrepre- 
sentations irequently  occurring  in  his  work,  which  a  moderate 
acquaintance  with  the  taw  of  the  land  would  have  preventedj 
It  is  an  honorable  circumstance  to  England  that  the  hisloiy 
of  no  other  countrj-  presents  so  few  instances  of  illegal  con- 
demnation upon  political  charges.  The  judicial  torture  was 
hardly  known  and  never  recognized  by  law>  The  sentence 
in  capital  crimes,  fixed  unalterably  by  custom,  allowed  nothing 
to  vindictiveness  and  indignation.  There  hardly  occurs  an  ex- 
ample of  anyone  being  notoriously  put  to  death  without  form 
of  trial,  except  in  moments  of  flagrant  civil  war.  If  the  rights 
of  juries  were  sometimes  evaded  by  irregular  jurisdictions,  they 
were  at  least  held  sacred  by  the  courts  of  taw:  and  through  all 
the  vicissitudes  of  civil  liberty,  no  one  ever  questioned  the  pri- 
mary right  of  every  freeman,  handed  down  from  his  Saxon  fore- 
fathers, to  the  trial  by  his  peers.  A  just  regard  for  public  safely 
prescribes  the  necessity  of  severe  penalties  against  rebellion 
and  conspiracy ;  but  the  interpretation  of  these  offences,  when 
intrusted  to  sovereigns  and  their  counsellors,  has  been  the  most 
tremendous  instrument  of  despotic  power.  In  rude  ages,  even 
though  a  general  spirit  of  political  liberty  may  prevail,  the  legal 
character  of  treason  will  commonly  be  undefined ;  nor  is  it  the 
di^l^osition  of  lawyers  to  give  greater  accuracy  to  this  part  of 
criminal  jurisprudence.  The  nature  of  treason  appears  to  have 
been  subject  to  much  uncertainty  in  England  before  the  statute 
of  Edward  III.  If  that  memorable  law  did  not  give  all  possible 
precision  to  the  offence,  which  we  must  certainly  allow,  it  pre- 
vented at  least  those  stretches  of  vindictive  tyranny  which  dis- 
grace the  annals  of  other  countries.    The  praise,  however,  must 


But  ■uuredlx  in  prudcm  and  circum- 
tpecl  p>crcpiition  nl  (vmifquriicea,  and 
■n  Mcuraie  u«e  of  laneuaet.  there 
CKiiM  hr  no  rcMon  why  ii  Minutil  1>e 
drtmfd  inferior  to  otw  own.  If  Mr. 
Iluiiir  lia-l  aver  deigned  tu  gUnre  at 
the  lesal  iltcisloni  reported  in  the  Y«»r- 

li-iiiikt  rif  tliiite  (imFt.  lie  woulii  hive 
been  luriinsed,  not  orW  at  the  uttno*! 
accuracy,  hm  al  a  tulilTe  rvtiiiFincnt  in 
vcrbnl  Ionic,  whi-ch  none  ol  hi*  own 
melaphyiiril  tre»iUe«  couM  turiiai*. 

iINoir   XXVH.l 

rOiiring  Ihp  d^mout  proc^tt  Kgnlntt 
Ihe  knienti  (rmpT.-iri  in  the  rrien  of 
Edward  TI..  the  ArctitiUhnp  of  Vorlc, 
harlnx  talctn  the  examination  at  certain 
tonpMra    in    hi*    province,    f<lt    laiof 


•toubtt  which  he  pnpoandti  to  amnl 
moaasleries  and  oivinea.  Moai  of  Iheae 
iclaic  to  the  main  Huhjecl.  StII  MK 
ouefltion,  filter  indeed  for  lawjrm  Utn 
lheo1nglana,    wa>.    whercM    aiaaf   wouU 

not  confeii  without  torture,  whether  be 
might  make  uw  uf  chim  means,  Heel  lur 
in  rrine  Anilia  ntinqitaiit  itrwn  tmmt 
vtl  auiiifitm  f  Ri  (i  ivr(|uend{  aunt, 
tilnim  per  clericnt  tcI  taicn*?  Kt  dato, 
iliind  hiiUki  iHRKuii)   lorf«r  (•n*r«iri  mUmI 

in  An^lii.  titriim  pro  tartoribus  mitten- 
tluni  111  ad  parte*  Iranamarina* F  Wah. 
Ilrminuioril.  p.  156.  Initiocvs.  Itow 
ev^r,  of  it$  uie  nr«  *ald  to  hk*e  oc- 
curred in  Thr  ijlli  ccnturr.  See-  ft 
leameil  '"  Reading  on  the  I  «•  of  To*. 
Imc    in    thi-    (""rutimal    Ijw    of   Envlaad. 

by  I>«vid  Jardioe,  rLv\.,  tSjj," 
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be  understood  as  comparative.  Some  cases  of  harsh  if  not  ille- 
gal convictions  could  hardly  fail  to  occur  in  times  of  violence 
and  during  changes  of  the  reigning  family.  Perhaps  the  cir- 
cumstances have  now  and  ihen  hecn  aggra\'ated  by  historians. 
Nothing  could  be  more  illegal  than  the  conviction  of  the  Earl 
of  Cambridge  and  Lord  Scropc  in  1415,  if  it  be  true,  according 
to  Carte  and  Huoie,  that  they  were  not  heard  in  tlicir  defence. 
IJut  whether  this  is  to  be  absolutely  inferred  from  the  record  I 
is  perhaps  open  to  question.  There  seems  at  least  to  have 
been  no  sufficient  motive  for  such  an  irregularity ;  their  par- 
ticipation in  a  treasonable  conspiracy  being  manifest  from  their 
own  confession.  The  proceedings  against  Sir  John  Mortimer 
in  the  2d  of  Henry  VI."'  arc  called  by  Hume  highly  irregular 
and  illegal.  They  were,  however,  by  act  of  attainder,  which 
cannot  well  be  styled  illegal.  Nor  are  they  to  be  considered 
as  severe.  Mortimer  had  broken  out  of  the  Tower,  where  he 
wa£  confined  on  a  charge  of  treason.  This  was  a  capital  felony 
at  common  law ;  and  tlte  chief  irregularity  seems  to  have  con- 
sisted in  having  recourse  to  parliament  in  order  to  attaint  him 
ol  treason,  when  he  had  already  forfeited  his  life  by  another 
crime. 

I  would  not  willingly  attribute  to  the  prevalence  of  Tory 
dispositions  what  may  be  explained  otherwise,  the  progress 
which  Mr.  Hume's  historical  theory  as  to  our  constitution  has 
been  gradually  making  since  it?  publication.  The  tide  of  opin- 
ion, which  since  the  Revolution,  and  indeed  since  the  reign  of 
James  I.,  had  been  flowing  so  strongly  in  favor  of  the  antiquity 
of  our  liberties,  now  seems,  among  the  higher  and  more  literary 
classes,  to  set  pretty  decidedly  the  other  way.  Though  we  may 
still  sometimes  hear  a  demagogue  chattering  about  the  wite- 
nagcmot,  it  is  far  more  usual  to  find  sensible  and  liberal  men 
who  look  on  Magna  Charta  itself  as  the  result  of  an  uninter- 
esting squabble  between  the  king  and  his  barons.  Acts  of  force 
and  injustice,  which  strike  the  cursory  inquirer,  especially  if 
he  derives  his  knowledge  from  modern  compilations,  more 
than  the  average  tenor  of  events,  are  selected  and  displayed 
as  fair  samples  of  the  law  and  of  its  administration.  We  are 
deceived  by  the  comparatively  perfect  state  of  our  present  lib- 
erties, and  forget  that  our  superior  security  ts  far  less  owing 
to  positive  law  than  to  t!ie  control  which  is  exercised  over  gov- 

IRoL  PtrL  ToL  iv.  p.  ^  m  lUi.  vol.  iv.  p.  «■. 
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emment  by  puMFc  opinion  throuRh  the  ptntral  use  of  prTnlifiif, 
and  lo  ihe  diffusion  of  liberal  principles  in  i»licy  ihroujjh  the 
same  means.  Tims  dti^gusted  at  a  contrast  which  it  was  hardly 
candid  to  institute,  we  turn  away  from  the  records  that  attest 
the  real,  though  imperfect,  freedom  of  our  ancestors ;  and  arc 
wiUing  to  be  persuaded  that  the  whole  scheme  of  Englist 
pohty,  till  the  commons  took  on  themselves  to  assert  their  nat-' 
ural  rights  against  James  1.,  was  at  best  but  a  mockery  oC  pop- 
ular privileges,  hardly  recognized  in  tlicory,  and  never  regarded 
in  effect." 

This  system,  when  stripped  of  those  slavish  inferences  that 
Brady  and  Carte  attempted  to  build  upon  it,  admits  perhaps 
of  no  essential  objection  but  its  want  of  historical  trutli.  God 
forbid  that  our  rights  lo  just  and  free  government  should  be 
tried  by  a  jury  of  antifiuaries!  Yet  it  is  a  generous  pride  that 
intertwines  the  consciousness  of  hereditary  freedom  with  the 
memory  of  our  ancestors;  and  no  trifling  argument  againa 
those  who  seem  indifferent  in  its  cause,  that  the  character 
the  bravest  and  most  virtuous  among  nations  has  not  depend* 
upon  the  accidents  of  race  or  climate,  but  been  gradually] 
wrought  by  the  plastic  influence  of  civil  rights,  transmitted 
as  a  prescriptive  inheritance  through  a  long  course  of  gener- 
ations. 

By  what  means  the  Hnglish  acquired  and  preserved  tliis  po- 
litical liberty,  which,  even  in  the  6ftecnth  century,  was  the 
admiration  of  judicious  foreigners.o  is  a  very  rational  and  in- 
teresting inquiry.  Their  own  serious  and  steady  attachment 
to  the  la^rs  must  always  be  reckoned  among  the  principal  cause 
of  this  blessing.  The  civil  equality  of  all  freemen  below  the 
rank  of  peerage,  and  the  subjection  of  peers  themselves  to  the 
imparlial  aiTn  of  justice,  and  to  a  due  share  in  contribution  to 
public  burdens,  advantages  unknown  to  other  countries,  tended 
to  identify  the  interests  and  to  assimilate  the  feelings  of  the 
aristocracy  with  those  of  the  people ;  classes  whose  dissension 
and  jealousy  has  been  in  many  instances  the  surest  hope  of 
sovereigns  aiming  at  arbitrary  power.  This  freedom  from  the 
oppressive  superiority  of  a  privileged  order  was  peculiar  to 
England.     In  many  kingdoms  the  royal  prerogative  was  at 
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least  equally  limited.  The  statutes  of  Aragon  arc  more  full 
of  remedial  provisions.  The  riglit  of  opposing  a  tyrannical 
govenimeiit  by  arms  was  more  (rerjucntly  assencd  in  Castile. 
But  nowhere  else  did  the  people  possess  by  law,  and  I  think, 
upon  Uie  whole,  in  effect,  so  mmii  security  for  their  personal 
freedom  and  property.  Accordingly,  the  middling  ranks  flour- 
ished remarkably,  not  only  in  commercial  towns,  but  among 
the  cultivators  of  the  soil.  "  There  is  scarce  a  small  village," 
says  Sir  J.  Fortescuc,  "  in  which  you  may  not  find  a  knight, 
an  esquire,  or  some  substantial  householder  (palcrfaniih'as), 
commonly  called  a  franklcynii)  possessed  of  considerable  es- 
tate; besides  others  who  are  called  freeholders,  and  many 
yeomen  of  estates  sufficient  to  make  a  substantial  jury."  I 
would,  however,  point  out  more  particularly  two  causes  which 
had  a  very  leading  efficacy  in  the  gradual  development  of  our 
consLitulion ;  first,  the  schemes  of  continental  ambition  in 
which  our  government  was  long  engaged ;  secondly,  the  man- 
ner in  which  feudal  principles  of  insubordination  and  resist- 
ance were  modified  by  the  prerogatives  of  the  early  Norman 
kings. 

1.  At  the  epoch  when  William  the  Conqueror  ascended  the 
throne,  hardly  any  other  power  was  possessed  by  the  King  of 
France  than  what  he  inherited  from  the  gjrcat  fiefs  of  the  Cape- 
tian  family.  War  with  sneh  a  potentate  was  not  exceedingly 
to  be  dreaded,  and  William,  besides  his  immense  revenue,  could 
employ  the  feudal  services  of  his  vassals,  which  were  extended 
by  him  to  continental  expeditions.  These  circumstances  were 
not  essentially  changed  till  after  the  loss  of  Normandy ;  for  the 
acquishions  of  Henry  TT.  kept  him  fully  on  an  equality  with  the 
French  crown,  and  the  dilapidation  which  had  taken  place  in 
the  royal  demesnes  was  compensated  by  several  arbitrary  re- 
sources that  iilled  the  exchequer  of  these  monarchs.  But  in  the 
reigns  of  John  and  Henry  IH.,  the  position  of  England,  or 
rather  of  its  sovereign,  with  respect  to  France,  underwent  a 
very  disadvantageous  change.  Tlic  loss  of  Normandy  severed 
the  connection  between  the  English  nobility  and  the  continent; 
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Uiey  had  no  longer  estates  to  defend,  and  took  not  s 
interest  in  the  concerns  of  Guieiine  to  fight  for  that  province 
at  their  own  cost  Their  feudal  service  was  now  conunuted 
for  an  csctiajyc,  which  fell  vcr>'  short  of  the  expenses  incurrvd 
in  a  protracted  campaign.  Tallages  of  royal  towns  and  de- 
mesne lands,  extortion  of  money  from  the  Jews,  every  feu- 
dal abuse  and  oppression,  were  tried  in  vain  to  replenish  the 
treasury,  which  the  defence  of  Eleanor's  inheritance  against 
the  increased  energy  of  France  was  constantly  exhausting.  M 
Even  in  the  most  arbitrary  reigns,  a  general  tax  upon  land-  " 
holders,  in  any  cases  but  those  prescribed  by  the  feudal  law, 
had  not  been  ventured  ;  and  the  standing  bulwark  of  Magna 
Charta,  as  well  as  the  feebleness  and  unpopularity  of  Henry 
in.,  made  it  more  dangerous  to  violate  an  established  pritt- 
ciplc.  Subsidies  were  therefore  constantly  required;  but  for 
these  it  was  necessary  for  the  king  to  meet  parliament,  to  hear 
their  complaints,  and,  if  he  could  not  elude,  to  acquiesce  la 
their  petitions.  These  necessities  came  still  more  urgently 
upon  Edward  I.,  whose  ambitious  spirit  could  not  patiently 
endure  the  encroachments  of  Philip  the  Fair,  a  rival  not  less 
ambitious,  but  certainly  less  distinguished  by  personal  prow- 
ess, than  himself.  What  advantage  the  friends  of  liberty  reaped 
from  this  ardor  for  continental  warfare  is  strongly  seen  in  the 
circumstances  attending  the  Coniimiation  of  the  Charters. 

But  after  this  statute  had  rendered  all  tallages  without  con- 
sent of  parliament  illegal,  though  it  did  not  for  some  time 
prevent  their  being  occasionally  imposed,  it  was  still  more  diffi- 
cult to  carry  on  a  war  with  France  or  Scotland,  to  keep  on  foot 
naval  armaments,  or  even  to  preserve  the  courtly  magnificence 
which  that  age  of  chivalry  affected,  without  perpetual  recur- 
rence to  the  house  of  commons.  Edward  III.  very  little  con- 
sulted the  interests  of  his  prerogative  when  he  stretched  forth 
his  hand  to  seize  the  phantom  of  a  crown  in  France.  It  com- 
pelled him  to  assemble  parliament  almost  annually,  and  often 
to  hold  more  than  one  session  within  the  year.  Here  the  repre- 
sentatives of  England  learned  the  habit  of  remonstrance  and 
conditional  supply;  and  though,  in  the  meridian  of  Edward's 
age  and  vigor,  they  often  failed  of  immediate  redress,  yet  they 
gradually  swelled  the  statute-roll  with  provisions  to  secure  their 
country's  freedom  :  and  acquiring  self-confidence  by  mutual 
intercourse,  and  sense  of  the  public  opinion,  they  became  able, 
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before  the  end  of  Edward's  reign,  and  still  more  in  that  of  hts 
grandson,  to  control,  prevent,  and  punish  ilie  abuses  of  ad- 
ministration. Oi  all  these  proud  and  sovereign  privileges,  the 
right  of  refusing  supply  was  the  keystone.  But  for  the  lonj 
wars  in  which  our  kings  were  involved,  at  6rst  by  tlieir  posses- 
sion of  Guiennc,  and  afterwards  by  their  pretensions  upon  the 
crown  of  France,  it  would  have  been  easy  to  suppress  remon- 
strances by  avoiding  to  assemble  parliament.  For  it  must  be 
confessed  that  an  authority  was  given  to  the  king's  proclama- 
tions, and  to  ordinances  of  the  council,  which  differed  but 
little  from  legislative  pov/er,  and  wonW  very  soon  have  been 
interpreted  by  complaisant  courts  of  justice  to  give  them  the 
fu]l  extent  of  statutes. 

It  is  common  indeed  to  assert  that  the  liberties  of  England 
were  bought  with  the  blood  of  our  forefathers.  This  Is  a  very 
magnanimous  boast,  and  in  some  degree  is  consonant  enough 
to  the  truth.  But  it  is  far  more  generally  accurate  to  say  tliat 
they  were  purchased  by  money,  A  great  proportion  of  our 
best  laws,  including  Magna  Charta  itself,  as  it  now  stands  con- 
firmed by  Henry  XII.,  were,  in  tlie  most  literal  sense,  obtained 
by  a  pecuniary  bargain  with  the  crown.  In  many  parliaments 
of  Edward  III.  and  Richard  II.  this  sale  of  redress  is  cliaflFered 
for  as  distinctly,  and  with  as  little  apparent  sense  of  disgrace, 
as  the  most  legitimate  bu.siness  between  two  merchants  would 
be  transacted.  So  little  was  there  of  voluntary  benevolence  in 
what  the  loyal  courtesy  of  our  constitution  styles  concessions 
from  the  throne ;  and  so  little  title  have  these  sovereigns, 
though  we  cannot  refuse  our  admiration  to  the  generous  virtues 
of  Edward  III.  and  Henry  V.,  to  claim  the  gratitude  of  pos- 
terity as  the  benefactors  of  their  people! 

2.  The  relation  established  between  a  lord  and  his  vassal  by 
the  feudal  tenure.  lar  from  containing  principles  of  any  sen'ile 
and  implicit  obedience,  permitted  the  compact  to  be  dissolved 
in  case  of  its  violation  by  either  party.  This  extended  as  much 
to  the  sovereign  as  to  inferior  lords ;  the  authority  of  the  former 
in  France,  where  the  system  most  flourished,  being  for  several 
ages  rather  feudal  than  political.  If  a  vassal  was  aggrieved, 
and  if  justice  was  denied  him,  he  sent  a  defiance,  that  is,  a  re- 
nunciation of  fealty  to  the  king,  and  was  entitled  to  enforce 
redress  at  the  point  of  his  sword.  Tt  then  became  a  contest  of 
strength  as  between  two  independent  potentates,  and  was  ter- 
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minatcd  by  treaty,  advantaRcous  or  otherwise,  according  to  the 
fortune  of  war.  This  privilege,  suited  enough  to  the  situation 
of  France,  the  RTcat  peers  of  which  did  not  originaUy  intend 
to  admit  more  than  a  nominal  supremacy  in  the  house  of  Capd, 
was  evidently  less  compatible  with  the  regular  monarchy  of 
England.  The  stern  natures  of  William  the  Conqueror  and 
his  successors  kept  in  control  the  mutinous  spirit  of  their 
nobles,  and  reaped  the  profits  of  feudal  tenures  without  sub- 
mitting to  their  reciprocal  obligations.  They  counteracted,  if 
I  may  so  say,  the  centrifugal  force  o(  that  system  by  the  appli- 
cation of  a  stronger  power ;  by  preserving  order,  administering 
justice,  checking  the  growth  of  baronial  influence  and  riclies, 
with  habitual  activity,  vigilance,  and  severity.  Still,  however, 
there  remained  the  original  principle,  that  allegiance  depended 
conditionally  upon  good  treatment,  and  that  an  appeal  might 
be  lawfully  made  to  arms  against  an  oppressive  govemment. 
Nor  was  this,  we  may  be  sure,  left  for  extreme  necessity,  or 
thought  to  require  a  long  enduring  forl>carance.  In  modeni 
times  a  king  compelled  by  his  subjects'  swords  to  abandon 
any  pretension  would  be  supposed  to  have  ceased  to  reign; 
and  the  expressed  recognition  of  such  a  right  as  that  of  in- 
surrection has  been  justly  deemed  inconsistent  with  the  majesty 
of  law.  But  ruder  ages  had  ruder  sentiments.  Force  was  nec- 
essary to  repel  force ;  and  men  accustomed  to  see  tlie  king's 
authority  defied  by  private  riot  were  not  much  shocked  when 
it  was  resisted  in  defence  of  public  fn.>edom. 

The  Great  Charter  of  John  was  secured  by  the  election  of 
twenty-five  barons  as  conservators  of  the  comi>act.  If  the  king, 
or  the  justiciary  in  his  absence,  should  transgress  any  article, 
any  four  might  demand  reparation,  and  on  denial  carrv  their 
complaint  to  the  rest  of  their  body.  "  And  those  barons,  with 
all  the  commons  of  the  land,  shall  distrain  and  annoy  us  by 
every  means  in  their  power;  that  is,  by  seizing  our  castles, 
lands,  and  possessions,  and  every  other  mode,  till  the  wrong 
shall  be  repaired  to  their  satisfaction ;  saving  our  person,  and 
our  queen  and  children.  And  when  it  shall  be  repaired  they 
shall  obey  us  as  before."?  It  ts  amusing  to  see  the  common 
law  of  distress  introduced  upon  this  gigantic  scale ;  and  the 
capture.of  the  king's  castles  treated  as  analogous  to  impound- 
ing a  neighbor's  horse  for  breaking  fences. 

«Brady*A  Hut.  rai.  l;  Appendix,  p.  nfl. 
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A  very  curious  illustration  of  this  feudal  principle  is  found 
in  the  conduct  of  WiJliaiu  Eari  of  Pembroke,  one  of  the  great- 
est names  in  our  ancient  history,  towards  Henry  111.  The  king 
had  tlcficd  him,  wliich  was  tantamount  to  a  dec!araiioi»  of  war; 
alleging  that  he  had  made  an  inroad  upon  the  royal  domains. 
Pembroke  maintained  that  he  was  not  tlic  aggressor,  that  the 
king  had  denied  him  justice,  and  been  the  first  to  invade  his 
territory ;  on  which  account  he  had  thought  himself  absolved 
from  his  homage,  and  at  liberty  to  use  force  against  the  malig- 
nity of  the  royal  advisers.  "  Nor  would  it  be  for  the  king's 
honor,"  tlie  earl  adds,  "  tliat  I  should  submit  to  his  will  against 
reason,  whereby  I  should  rather  do  wrong  to  him  and  to  that 
justice  which  he  is  bound  to  administer  towards  his  people; 
and  I  should  give  an  ill  example  to  all  men  in  deserting  justice 
and  right  in  compliance  with  his  mistaken  will.  For  this  would 
sliowlhat  I  loved  my  worhlly  wealth  better  than  justice."  These 
words,  with  whatever  dignity  expressed,  it  may  be  objected, 
prove  only  the  disposition  of  an  angry  and  revolted  earl.  But 
even  Henry  fully  atlmittod  the  right  of  taking  arms  against 
himself  if  he  had,  meditated  his  vassal's  destruction,  and  dis- 
puted only  the  application  of  this  maxim  to  the  Earl  of  Pem- 
broke.'' 

These  feudal  notions,  which  placed  the  moral  obligation  of 
allegiance  very  low,  acting  under  a  weighty  pressure  from  the 
real  strength  of  the  crown,  were  favorable  to  constitutional 
lilierty.  The  great  vassals  of  France  and  Germany  aimed  at 
living  independently  on  their  licfs,  with  no  further  concern 
for  the  rest  than  as  useful  allies  having  a  common  interest 
against  the  crown.  But  in  England,  as  there  was  no  prospect 
of  throwing  off  subjection,  the  barons  endeavored  only  to  light- 
en its  burden,  fixing  limits  to  prerogative  by  law,  and  securing 
their  observation  by  parliamentary  remonstrances  or  by  dint 
of  arms.  Hence,  as  all  rebellions  in  England  were  directed  only 
to  coerce  the  government,  or  at  the  utmost  to  change  the  suc- 
cession of  the  crown,  without  the  smallest  tendency  to  separa- 
tion, they  did  not  impair  the  national  strength  nor  destroy  the 
character  of  the  constitiilion.  In  all  these  contentions  it  is  re- 
markable that  the  people  and  clergy  sided  with  the  nobles 
against  the  throne.  No  individuals  are  so  popular  with  the 
monkish  annalists,  who  speak  the  language  of  the  populace 
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as  Simon  Earl  of  Leicester,  Thomas  Earl  of  Lancaster,  and 
Thomas  Duke  of  Gloucester,  all  turbulent  opposcrs  of  the  royal 
authority,  and  probably  little  deserving  of  their  panegyrics. 
Very  few  English  historians  of  the  middle  ages  are  advocates 
of  prerogative.  This  may  be  ascribed  both  to  the  equality  of 
our  laws  and  to  the  interest  which  the  aristocracy  found  in 
courting  popular  favor,  when  committed  against  so  formidable 
an  adversary  as  the  king.  And  even  now,  when  the  stream 
that  once  was  hurried  along  gullies  and  dashed  down  preci- 
pices hardly  betrays  upon  its  broad  and  tranquil  bosora  the 
motion  tliat  actuates  it,  it  must  still  be  accounted  a  singular 
happiness  of  Our  constitution  that,  all  ranks  graduating 
harmoniously  into  one  another,  the  interests  of  peers  and  com- 
moners are  radically  interwoven;  each  in  a  certain  sense  dis- 
tinguishable, but  not  balanced  like  ctp]>osite  weights,  not  sep- 
arated like  discordant  fluids,  not  to  be  secured  by  insolence 
or  jealousy,  but  by  mutual  adherence  and  reciprocal  intlucnccs. 
From  the  time  of  Edward  I.  the  feudal  system  and  all  tlie 
feelings  connected  with  it  declined  very  rapidly.  But  what 
the  nobility  lost  in  the  number  of  their  military  tenants  was  in 
some  degree  compensated  by  the  state  of  manners.  Tlie  higher 
class  of  them,  who  took  the  chief  share  in  public  affairs,  were 
exceedingly  opulent ;  and  their  mode  of  life  gave  wealth  an 
incredibly  greater  efficacy  than  it  possesses  at  present.  Gentle- 
men of  large  e-states  and  goo<l  famih'es  who  had  attached  them- 
selves to  these  great  peers,  who  bore  offices  which  we  should 
call  menial  in  their  households,  and  sent  their  cliildren  thither 
for  education,  were  of  course  ready  to  follow  their  banner  in 
rising,  without  nitich  inquiry  into  the  cause.  Still  less  would 
the  va."it  body  of  tenants  and  their  retainers,  who  were  fctj  at 
the  castle  in  time  of  peace,  refuse  to  carry  their  pikes  and  staves 
into  the  field  of  battle.  Many  devices  were  used  to  preserve 
this  aristocratic  influence,  which  riches  and  ancestry  of  them- 
selves rendered  so  formidable.  Such  was  the  maintenance  of 
suits,  or  confederacies  for  the  purpose  of  supporting  each  oth- 
er's claims  in  litigation,  which  was  the  subject  of  frequent  com- 
plaints in  parliament,  and  gave  rise  to  several  prohibitory 
statutes.  By  help  of  such  confederacies  parties  were  enabled 
to  make  violent  entries  upon  the  lands  they  claimed,  which 
the  law  itself  could  hardly  be  said  to  discourage.*    Even  pro- 
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ccedings  m  courts  of  justice  were  often  liable  to  intimidation 
and  tnlluence.t  A  practice  much  allied  to  confederacies  of  niain- 
tenance,  though  ostensibly  more  harmless,  was  that  of  giving 
liveries  to  all  retainers  of  a  noble  family;  but  it  had  an  obvious 
tendency  to  preserve  that  spirit  of  factious  attacliments  and  ani- 
mosities which  it  is  the  general  policy  of  a  wise  government 
to  dissipate.  From  the  first  year  of  Richard  II.  we  find  con- 
tinual mention  of  this  custom,  with  many  legal  provisions 
against  it,  but  it  was  never  abolished  till  the  reign  of  Henry 
VII." 

These  associations  under  powerful  chiefs  were  only  inci- 
dentally beneficial  as  they  tended  to  withstand  the  abuses  of 
prerogative.  In  their  more  usual  course  they  were  designed 
to  thwart  the  legitimate  exercise  of  the  king's  government  in 
the  administration  of  the  laws.  All  Europe  was  a  scene  of 
intestine  anarchy  during  the  middle  ages ;  and  though  England 
was  far  less  exposed  to  the  scourge  of  private  war  than  most 
nations  on  the  continent,  we  should  find,  could  we  recover  tlie 
local  annals  of  every  country,  such  an  accumulation  of  petty 
rapine  and  tumult  as  would  almost  alienate  us  from  the  liberty 
which  sen-'ed  to  engender  it.  This  was  the  common  tenor  of 
manners,  sometimes  so  much  aggravated  as  to  find  a  place  in 
general  history.v  more  often  attested  by  records  during  the 


(■km  awHj',  or  lollnl.  *s  it  was  ex- 
prcMcd.  by  ihe  ictxh  or  alicniitiDii  ol 
the  diiiciior.  i*  >  subject  cxtcative 
enough  to  Qccupv  cwo  chapters  ol  Lii- 
IcHiiD,  Whnt  pcrt*in>  to  out  iniiuiry  li, 
Ihit  by  kn  tnlry  in  the  old  Uw-bDok« 
we  iMMsi  tmilcTKliini!  an  aL-lual  TeiiD»> 
letsion  ol  Ihc  diitcicec.  n<>t  a  luit  in 
cjrcimctil,  a*  !t  U  iiaw  iniercreied,  but 
which  i«  a  comparatively  imodnn  jro- 

ton,  urtlie  diMciitc  ii  to  colttet  a  body 
ol  liin  (ricndu  (rccoillcr  emyi  cl  fonc), 
ftnd  wilhont  delay  lo  ca»  out  the  dii- 
■ciion,  or  ml  Icait  la  maintain  lilmacll 
in  poHcsalon  alona  vKh  tttem.  e.  ^^, 
Thi»  entry  ought  incited,  by  j  U.  II.  itat. 
I.  c  B,  to  b<  midc  peaceably;  and  tfaa 

I'uslicei  mischt  ciicmble  the  pone  com- 
tatus  to  imuri»on  perfoa*  eiiterinn  on 
Iinji  by  viLilcmc  113  IL  II.  c.  1).  but 
the»e  law*  imply  the  (acu  Itul  made 
Ibem  nFce%ury. 

r  No  1-ord,  or  otTirr  person,  by  »  K.  II. 
t,  Ji  WHS  i>cTniittc<l  tt-v  lit  on  Ihc  bench 
wlin  Ihe  iuEtieei  o(  Biiirc.  TrinI*  wm 
•omelifnc*  o*ci«wcd  by  armnJ  parlio 
who  endeavored  10  prevent  iheir  odver- 
aarjn  frum  appearing.  Poitun  Lciler*. 
T0I.  iii.  p.  114' 

■I  From  ■  paimice  In  the  Pniton  t.et- 
ten  (toL  ii  p.  33)  it  kppean  UiaU  far 


from  theae  acta  being  rcBatded.  it  waa 

contidered  a*  a  mirk  ol  rcipect  to  the 
kiiiK.  wlirn  lie  came  into  a  tounly.  lor 
[lie  noblemen  and  ueniry  10  mtci  him 

«fitli    ai    many    flllciidanl^    in    \Wr.iy    at 

they  could  mmier.  Sir  John  Pjiiioii 
WBi  to  provide  iwrnly  men  in  lliHr  liv- 
CTy-KOwna,  and  ihe  Duke  of  Noriolle 
two  huntlted,  Thit  illuttrAiei  the  well- 
known  Mory  ol  tlcnry  VII.  aad  the 
tarl  cf  Oxford,  and  ihowi  the  mciin  and 
ovprcfslvc  conduct  ol  the  kins  in  that 
affair,  which  Ilumc  lu«  pretended  to 
tustify. 

In  Ihe  firal  of  Edwaid  IV.  it  I*  uld 
in  Ihe  ro-ll  ol  pnrlintncnl  (vol.  v.  p.  407), 
that,  "by  yeiiriK  of  tiveriei  and  ligncts, 
contrary  lo  Ihe  itatutcf  tnd  ordinance! 
made  ■lurctyme,  mainlenauncc  of  quair- 
rel*.  extortions,  robbcriea,  niinien 
hern  iruliipticd  and  coDtintied  wJlhin 
tliit  mme,  tn  i!ie  itrele  dUlurbnunce 
and  innt>i''tili<in  ol  llic  same." 

vThus  10  «e1ec(  one  patRi|;c  out  ol 
Riany:  I^odcm  nnnn  i'ijii  QiiiMl.iin  mil' 
liuni,  fiilli  t|iiririiiidam  maKi>'l<im  pre- 
Mdio,  Trail  aiiitlcu'entinm  •|irtrir»teai  d 
reRmim  penurbare  imendenles,  in  tut- 
(am  tutluini  rrevciunt.  nrnioTS  el  aaltiu 
occtiiiaveinnt,  i(a  quod  toti  reKOo  terfOll 
cticni.    WsUinKham,  p.  tjj. 
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three  centuries  chat  the  hotue  of  PlaoUgcnet  sat  en  iIm  tfanoe. 
DbtcUin,  or  forcible  dupo&scsskm  o(  Ereebolda,  T**ak^  onr  ot 
the  nictft  cotuidenble  articles  in  our  Uv-bookft.v  fl^jh^y 
robbery  was  from  the  earliest  times  a  sort  ol  f*^»KTf»al  erase. 
Capital  punishments,  though  very  frcqtKXit,  nade  Ihde  im- 
pressioa  on  a  bold  and  a  licentious  crew.  «4io  had  at  least  the 
sympathy  of  those  who  had  nothing  to  lose  oa  their  side,  and 
flattering  prospects  of  impunity.  We  know  bow  long  the  ool- 
laws  of  Sherwood  hved  in  tradition — men  who.  like  kkdc  of 
their  belters,  have  been  permitted  to  redeem  by  a  few  acts  of 
generoshy  the  just  ignominy  of  extenave  crimes.  The»e,  in- 
derd,  were  the  heroes  of  ^>ulgar  applause;  but  when  nidi  I 
judge  as  Sir  John  Forlcscue  could  exult  that  mure  HngBdtmea 
were  hanged  for  robbery  in  one  year  than  French  in  scvciIt  and 
that, "  if  an  Englishman  be  poor,  and  sec  another  having  rkfao 
which  may  be  taken  from  him  by  might,  he  will  not  spare  to 
do  so,"  '  it  may  be  perceived  how  thoroughly  these  sentiments 
had  pervaded  the  public  mind. 

Such  robbers,  I  have  said,  had  flattering  prospects  of  im- 
punity. Besides  the  general  want  ot  communication,  which 
made  one  who  Itad  fled  from  his  own  neighborhood  tolerably 
secure,  they  had  the  advantage  of  extensive  forests  to  EacJIitale 
their  depredations  and  prevent  detection.  When  outlawed  or 
brought  to  trial,  the  worst  offenders  could  frequently  purchase 


wT  iiM  aware  Ihat  in  mimf.  probabtjr 
a  giei\  nujoriiy  ol  nyortcd  caxri,  Ihn 
wvtd  «a*  t«chiM*llr  awd,  whrrv  tome 
mwaiTafUrd  cDBTcywwc  «iKb  a>  m  ienS- 
Mtat  br  tbt  IMBiM  (or  IU«.  wai  held 
to  have  WTDUgbt  a  diiMiiiii:  or  wbere 
th«  pUsttfl  «U  iJloircd.  (or  ih«  purppM 
•  ol  a  nM«  convcitknt  temt4j,  to  fcim 
UnmU  diMriicd.  wbtdi  wu  called  di^ 
tetiln  bjr  elccllon.  Bal  tcicral  pcooti 
nilht  bi  broiuM  inm  lb*  parliament- 
ary petitioni.  and  I  doubi  aol.  it  nculy 
kokcd  at.  frviB  tb«  Ycir-bvclik  that  in 
other  caiF*  there  «n*  an  actual  and  via- 
Init  expnltloa.  Ar'J  the  dcfinitioQ  of 
diMeutia  in  all  the  old  writcra,  aiKb  u 
Brittoa  and  ^nlnoo.  it  «t>vioaiir 
franked  npon  Ma  primaij  ni«antnt  ol 
violent  dmOMtuUMi.  which  lh«  word 
had  profanbhr  acquired  ir.n^  htlitte  ibe 
more  ptacMsh  dUieiiins.  if  I  tnar  tis* 
the  expmsion,  became  the  lubjcct  oj 
tba  rcmedr  by  aaiit*. 

I  arouM  iixali  wilh  ilcference  oi  Lord 
HaM&eM'a  clabonte  ludtneni  In  Tay- 
lur  dcm.  Atkink  v.  Hoxlc.  i  Uuitdw 
ID7.  a<:-:  but  tome  poaitiona  in  it  ap- 
pear to  me  raiiivr  iiio  xtrooilr  aUiledi 
md  pBnicvttrly  ibnt  Ibe  amplaiiM  ol 
tbc  Jinthcr  •»  tcuaat  bjr  m  hird  waa 


nfjfaianr  to  rmiar  th«  jiiinirlri  m» 

EhiM:  ft  ttMdition  which  I  bave  mtt 
•und  htetM  (■  say  Uw-book.  Sec  Btf- 
ler"!  note  oa  Co.  I.m  p,  jjo;  wboa 
thai  tniacat  lawrer  eKpr«*M«  timtBtr 
dotifat*  aa  tt>  Lord  HantArid'*  rewinlat. 
It  may.  bo««rcr,  b«  rtnurfcod.  thai  <on- 
itructtve  or  stectiTe  dlaa»)fiti«,  Wns  ol 
a  ttchDical  natort.  w«rc  tnorc  )lkct«  la 
produce  If  »e«  in  the  Vear-tionlii  ih«a 
ihote  aecowpasicd  with  actual  tl> 
katc,  which  woold  commanly  turn  ool* 
OB  mtteia  ol  fact,  and  be  deienniacd 
by  a  jury. 

A  rcawrksbtt  tBiMtWt  ei  riolenr  di*- 
aeirin,  antounting'  ■■  ef!eci  to  a  pr4*Mc 
war.  may  be  totmd  in  the  Paiton  Let- 
ten,  occnpyiaf  moit  □!  ihe  fourth  *ol> 
ume.  Ods  ot  the  hfton  tamity,  claiA- 
iac  a  right  to  Caiitor  C^nlc.  lent  m» 
■euioa  Bsalaat  the  Dnke  of  N«*Mlk. 
who  beoughl  a  lane  force:,  and  laid  a 
regular  *dt«  ta  tSt  p'ace.  till  it  snt^ 
rendered  for  want  ot  proriuons.  Two 
ot  the  hcfirren  wer«  killed.  It  daet 
not  ap|>e;ir  iliai  any  hgTl  BteararM  wan 
taken  to  prtvcni  or  r"»ith  thia  oatrac^ 

a  Oiffctrece  between  an  AbfolWe  IMI 

Limited  Monarchy,  p.  9f. 
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charters  o£  pardon,  which  defeated  justice  in  the  moment  of  her 
blow-j  Nor  were  the  nobility  ashamed  to  patronize  men  guilty 
of  every  crime.  Several  proofs  of  this  occur  in  the  rolls.  Thus, 
for  example,  in  the  22d  of  Edward  111.,  the  commons  pray  that, 
"  whereas  it  is  notorious  how  robbers  and  malefactors  infest 
the  country,  the  king  would  charge  the  great  men  of  the  land 
that  none  such  be  maintained  by  them,  privily  or  openly,  but 
tliai  they  lend  assistance  to  arrest  and  take  such  ill  doers."* 

It  is  perhaps  the  most  meritorious  pari  of  Edward  I.'s  gov- 
ernment that  he  bent  all  his  power  to  restrain  these  breaches 
of  tranquillity.  One  of  his  salutary  provisions  is  still  in  con- 
stant use,  the  statute  of  coroners.  Another,  more  extensive, 
and,  though  partly  obsolete,  the  foundation  of  modem  laws, 
is  the  statute  of  Wimon,  which,  reciting  tliat  "  from  day  to  day 
robberies,  murders,  burnings,  and  theft  be  more  often  used 
than  they  have  been  heretofore,  and  felons  cannot  be  attainted 
by  the  oath  of  jurors  which  had  rather  suffer  robberies  on 


jrThc  maiinn  in  which  ihcn  were  ub- 
tamed,  in  ipttc  ol  Uw,  may  be  noticed 
amonx  the  violent  co uracil  of  prcroKs- 
1IVC.  By  lUtuH  1  £.  III.  c.  I.  ixiH' 
fiimcil  by  to  E.  III.  c.  i.  the  king's 
power  of  craRfing  nardoni  wa*  taJcen 
away,  exctpl  in  caici  of  homiciilc  per 
tnlortunmm.  Another  itcl.  u  E.  HI. 
c.  15.  reciting  thit  (lie  ('rfincr  law*  in 
thi*  mpect  bavc  not  been  kepi,  dc- 
clam  thai  all  pardotm  cuntrary  In  (hem 
•hall  tie  holden  an  null.  Thti.  hoircvcr, 
wia  (Ii9rrir*ril(il  litio  the  ml:  and  (he 
eommoni  bcran  laaily  to  recede  from 
them,  and  enJenviied  to  comijnimise 
the  qtievlion  with  the  crown.  By  77  E. 
III.  ilat,  ],  c.  >,  withinil  a'iverliHit  lo 
the  exittinti  provision*,  which  may 
Ihrretore  term  t'l  lir  leiieilnl  liy  Im- 
pliealjftn,  it  it  cnaclcil  Ihnt  in  even 
charier  ol  panlnn,  t!''<"i'i)  at  anyone  1 
■ttggcMfon,  Ihe  lUKiteaiQr'a  name  and 
th«  grmmd*  of  hi»  miuB'tti'^n  ahall  be 
expreued.  that  if  ihc  s.ime  be  found 
untrue  il  i"ay  hn  illijilnwp.l.  And  in  ij 
R.  II.  nat.  i,  t.  I,  we  are  Burpristd  10 
find  the  ciiiuniona  rrtiuciring  thai  par- 
dnna  mifiM  cot  be  Eranled,  a*  if  1h< 
•uhject  wtrr  wholly  iinkm^wn  li>  the 
law:  Ihe  kisc  protiitini  in  r<pTT  that 
he  wilS  uive  hlf  lihrtt/  and  rccallly,  Bi 
hi*  proKenitdta  had  done  helDrc,  but 
e<inc«din.g  lome  lesulatlona,  far  Icii 
Mrocdtal  than  what  were  provided  »!■ 
re«dy  bf  the  >7th  nf  Edward  II.  Par- 
dona  make  a  pretty  I  arse  head  in 
Brao4(«'«  Abridfinent.  and  were  oti- 
doubiedly  zranted  withotit  scruole  by 
e>^ry  on*  ol  our  ting*.  A  pardon  ob- 
tained in  a  case  fd  peculiar  ntrocity  is 
the  (ub)eet  of  ■  •ptciric  ri-moniitanec 
in  M  H.  VI.    Sol.  Pari.  vol.  v.  p.  in. 

V  Ibid.     rol.    ii.    p.    301.      A    mranB'e 

elicy,  for  which  no  talional  came  can 
■alvgod,  k«pl   Wale*  and  ■ven   Chc- 
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ahire  dittinct  (rom  the  i»t  of  Ihe  binf- 
dom.  Nothing  ei>uld  b«  mora  iniuriona 
lo  the  ailjaccnt  coiintiea.  Upon  the 
credit  of  tkeir  iittmiinity  from  the  juri*- 
dietinn  of  the  kin^'t  couH*.  the  people 
ol  Chediire  broke  with  armed  banai  into 
Itie  neichboiiDK  cauntm.  an^I  prrt>e- 
trated  Hi   th«  cnmr*  lo   thetr  power. 

K'lt.  Pari.  vol.  iii.  pp.  St.  jni.  +|o:  '^l:l1. 
I  II.  IV.  c.  18.  As  to  the  WrUli  trm- 
lirr,  it  wat  ci>nitin[I]r  almuit  in  »  tt;ite 
of  war.  which  a  very  little  good  «en«e 

and     lirnrvolencc    in    any    one    of     "itr 

ihepherdi  would  have  eatlly  pT<venl*d, 
by   ailmillinH  the  conquered   p^'i'I'l''   to 

Iianahc  in  equal  prlvikfl**  with  their 
ellow-m1i)ec[i.  Iniiead  of  thi*.  they 
aalinfitd  themielve*  with  asirava.tias 
the  miicrhicf  by  RrantinE  I'Ef"  repriMH 
ufioii  Welibncn.  Stat  1  H.  IV.  f ■  ,'< 
Welititnen  were  abioluiely  nctiideil 
(torn  bcarinK  office*  in  W«te».  Th« 
HnKlitli  livinx  in  the  Ensliili  town*  of 
Waleii  eamrMly  pettlion,  ij  II.  VI. 
Rut.  Pail.  vol.  vi.  t>p.  104,  IS4.  thai  ihia 
eiiduiion  may  bie  ictpl  In  force.    Com- 

(ilainli  of  the  ditotderty  date  of  tha 
Velih  frontier  are  repeated  ai  late  ai 
la  K.  IV.  vol.  vi.  p.  9. 

It  it  cutinu*  thiit.  *i>  early  aa  is  E.  II.. 
a  writ  wa>  addrevied  to  the  Rart  of 
Arvndrl,  jiDtictary  of  Walri.  dircctilMI 
him  lo  cauie  twentyffior  diKreet  per* 
aona  to  be  choarn  li'^m  the  nLirth,  and 
«■  many  from  the  wntth  nf  llial  prlncl- 
pality.  to  Kcrve  in  parltntnenl.  Rot. 
Pail.  vol.  i,  p.  45&  And  we  find  a  atmt- 
lar  writ  In  the  wih  nl  the  tame  kiar. 
Prynne'a  HeoiMer,  ^ih  pafi,  p.  60.  Wft- 
lii  laya  thai  nr  ha.i  irvn  a  return  to  one 
of  ihete  precepts  much  fihlii  Mated,  but 
frnm  whieh  11  ap^ear>l  that  Conway. 
EeavimBrrt,  anil  Cnrnar^on  returned 
m^ralIr^rl.  NntiCia  PartiaoicntariA,  voL 
i.  preface,  (».  15. 
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Strangers  to  pass  witliout  punishment  than  indite  the  offend- 
ers, of  whom  great  pan  he  people  of  ihe  same  country,  or  at 
least,  if  the  oScnders  be  uf  another  country,  the  receivers  be 
of  places  near,"  enacts  that  hue  and  cry  shall  be  made  upon 
the  commission  of  a  robbery,  and  that  the  hundred  shall  re- 
main answerable  for  the  damage  unless  the  felons  be  brought 
to  justice.  It  may  be  inferred  from  this  provision  iliat  the 
ancient  law  of  frankpledge,  though  retained  longer  in  form, 
had  lost  its  eiiRciency.  By  the  same  act,  no  stranger  or  sus- 
picious person  was  to  lodge  even  in  the  suburbs  of  towns;  the 
gates  were  to  be  kept  locked  from  sunset  to  sunrising ;  every 
host  to  he  answerable  for  his  guest ;  the  highways  to  be  cleared 
of  trees  and  underwood  for  two  hundred  feet  on  each  side ;  and 
every  man  to  keep  arms  according  to  his  substance  in  readi- 
ness to  follow  the  sheriff  on  hue  and  cry  raised  after  feloiu.1* 
The  last  provision  indicates  that  the  robbers  plundered  the 
country  in  formidable  bands.  One  o!  these,  in  a  subsequent 
ipart  of  Edward's  reign,  burned  the  town  of  Boston  during  a 
fair,  and  obtained  a  vast  booty,  though  their  leader  had  the 
ill  fortune  not  to  escape  the  gallows. 

The  preservation  of  order  throughout  tlie  country  was  orig- 
inally intrusted  not  only  to  the  sheriff,  coroner,  and  constables, 
but  to  certain  magistrates  called  conservators  of  the  peace. 
These,  in  conformity  to  the  democratic  character  of  our  Saxon 
government,  were  elected  by  the  freeholders  in  their  county 
court.6  But  Edward  I.  issued  commissions  to  carry  into  effect 
the  statute  of  Winton;  and  from  the  beginning  of  Edward 
III.'s  reign  the  appointment  of  conservators  was  vested  in  the 
crown,  their  authority  gradually  enlarged  by  a  series  of  stat- 
utes, and  their  titles  changed  to  that  of  justices.  They  were 
empowered  to  imprison  and  punish  all  rioters  and  other  of- 
fenders, and  such  as  they  should  find  by  indictment  or  suspi- 
cion to  be  reputed  thieves  or  vagabonds,  and  to  take  sureties 
for  good  behavior  from  persons  of  evil  fame.*"  Such  a  juris- 
diction was  hardly  more  arbitrary  than,  in  a  free  and  civilized 
age,  it  has  been  thought  fit  to  vest  in  magistrates:  but  it  was 
ill  endured  by  a  people  who  placed  their  notions  of  liberty  in 


aThe  Mulutr  nl  Winton  wnt  confirmtd, 
ami  jiroclahtifl  atrnli  by  (he  tlictiffi.  j 
R.  II.  c,  6.  aftrr  an  era  ol  Kict  dl«(rrder. 

b  BUckitone,  vol.  1.  c  g;  Cule,  vol. 
II.  p.  »i. 

1 1  E.  in.  nat.  g,  c  9<;  4  E.  UL  c  >; 


M  E-  III.  c  »!    7  R.  II.  e.  v    The  m- 

(lltutiivn  cxcit«it  a  (uod  deal  of  itt-vill. 
even  before  thete^  tlrong  acts  «rrt 
paurd.  Manv  prliliuni  ol  ihc  oonimoai 
ID  the  jitlh  IE..  IlL.  and  oibcr  rcan, 
conplaiD  vt  it.    Uut.  Fiul.  «oL  ii 
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personal  exemption  from  restraint  rather  than  any  political 
theory.  An  act  having  been  passed  (a  R.  II.  stat.  2,  c.  6),  in 
consequence  of  unusual  riots  and  outrages,  enabling  magis- 
trates to  commit  the  ringleaders  of  tumultuary  assemblies  with- 
out waiting  for  legal  process  till  the  next  arrival  of  justices 
of  jail  deliver)',  the  commons  petitioned  next  year  against  this 
"  horrible  grievous  ordinance,"  by  which  "  every  freeman  in 
the  kingdom  would  be  in  bondage  to  these  justices,"  contrary 
to  the  great  charter,  and  to  many  statutes,  wbich  forbid  any 
many  to  be  taken  without  due  course  of  \zw.d  So  sensitive 
was  their  jealousy  of  arbitrary  imprisonment,  that  Ihcy  pre- 
ferred enduring  riot  and  robbery  to  chastising  them  by  any 
means  that  might  afford  a  precedent  to  oppression,  or  weaken 
men's  reverence  for  Magna  Charta. 

There  arc  two  subjects  remaining  to  which  this  retrospect 
of  the  state  of  manners  naturally  leads  us,  and  which  I  would 
not  pass  unnoticed,  though  not  perhaps  absolutely  essential  to 
a  constitutional  history;  because  they  tend  in  a  very  material 
degree  to  illustrate  the  progress  of  society,  with  which  civil 
liberty  and  regular  government  are  closely  connected.  These 
are,  first,  the  servitude  or  villcnagc  of  the  peasantry,  and  their 
gradual  emancipation  from  that  condition  ;  and,  secondly,  the 
continual  increase  of  commercial  intercourse  with  foreign 
countries.  I3ut  as  the  latter  topic  will  fall  more  conveniently 
into  the  next  part  of  this  work,  I  shall  postpone  its  considera- 
tion for  the  present. 

In  a  former  passage,  I  have  remarked  of  the  Anglo-Saxon 
ceorls  that  neither  their  situation  nor  that  of  their  descendants 
(or  the  earlier  reigns  after  the  Conquest  appears  to  have  been 
mere  ser\'itude.  But  from  the  time  of  Henry  II.,  as  we  learn 
from  Glanvil,  the  villein,  so  called,  was  absolutely  dependent 
upon  his  lord's  will,  compelled  to  unlimited  services,  and  desti- 
tute of  property,  not  only  in  the  land  he  held  for  his  mainte- 
nance, but  in  his  own  acquisition s.'^  If  a  villein  purchased  or 
inherited  land,  the  lord  might  seize  it ;  if  he  accumulated  stock, 
its  possession  was  equally  precarious.  Against  his  lord  he  had 
no  right  of  action;  because  his  indemnity  in  damages,  if  he 
could  have  recovered  any,  might  have  been  immediately  taken 


illtnt.  Pirl.  vol.  IK.  p.  0;.  Il  mny  be 
observed  lh»t  this  set.  j  E.  II.  e.  16, 
wat  not  (•Hinilrii  liit  >  priliioa,  bul  on 
the  kine'i  Aciiwcr:  »a  thai  thr  coinnwna 
were  not  rval  putiei  to  ll,  and  accord- 


lng]f  call  It  an  ontlnanc«  io  ttidt  pre*. 
tni  neiitlon.     This  rAtnnUy  incruted 
tlicir  animoiiiy  in  trcittnit  il  as  an  in* 
frinrement  ol  the  lubjcct's  rigbt. 
r  Glanvil,  L  v.  c  (. 
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away.  If  he  fled  from  his  k>rd's  service,  or  from  ihc  land 
he  held,  a  writ  t^ucd  de  nativitale  probanda,  and  the 
reco\-ered  his  fugitive  by  law.  Hi»  children  were  bom  to  the 
same  state  of  servitude;  and,  contrary  to  the  rule  of  the  drf 
law*  where  one  parent  was  free  and  the  other  in  villenag^  the 
offspring  followed  their  father's  condition./ 

This  was  certainly  a  severe  lot ;  yet  tliere  are  ci 
which  materially  distingui&li  il  Eroni  slaver>'.  1'he 
of  \illcnagc,  at  least  in  later  times,  was  perfectly  relative;  i 
formed  no  distinct  order  in  the  political  economy.  No  maa 
was  a  villein  in  the  eye  of  law,  unless  his  master  daimed  him; 
to  all  others  he  was  a  freeman,  and  might  acquire,  dispose  at 
or  sue  for  properly  without  impedimenl.  Hence  Sir  E.  Coke 
argues  tliat  \-iIleins  arc  indutled  in  the  29th  article  of  Magna 
Lliarta:  "  No  freeman  shall  be  disseized  nor  imprisoned."! 
For  murder,  rape,  or  mutilation  of  his  villein,  Uic  lord  was 
indictable  at  the  king's  suit ;  Uiougb  not  for  assault  or  toh 
prisonmcnl,  which  were  within  the  sphere  of  his  seignonal 
authority  .A 

This  class  was  distinguished  into  villeins  regardant,  vixt 
had  been  attached  from  time  immemorial  to  a  certain  manor, 
and  villeins  in  gross,  where  such  territorial  prescription  bad 
never  existed,  or  had  been  broken.  In  the  condition  of  these, 
whatever  has  been  said  by  some  writers,  I  can  find  no  man* 


/  Aocor^las  to  Bracion,  iW  tmUrd 
d  X  nl«f,  ot  Icnulc  villcjn,  wa«  bora  to 
•erTiind«;an4  wh«T«  ih«  ptieni*  Hv«4 
an  >  viQein  xeneatemt.  Ibc  ctildrcit  o(  t 
D-rf.  even  thovsh  f&irrl<4  to  ■  Irttmui. 

■reic     viilcini.     I.     tv-     C.     ii ;    and     acc 

^«4nitt'B  tniulatioa  of  Cluivil,  p.  K9. 
Bat  Litltcton  Uyi  down  an  ovpositc 
docnlM.  tbu  •  buttrd  ww  mccMulir 
free:  becat»«,  being  the  child  ot  do 
(atlief  (n  the  coRtcBptatlon  erf  lav,  b« 
could  not  be  preittnxd  to  tnberit  scrvi- 
tud*  trots  »ny  one  mad  nike«  no  iit- 
tinctiDQ  •*  to  I  he  patecl'*  midcnce. 
Sect.  iW.     1  mere'y  t»ke  i»Mic«  of  Thi« 

chinffc  in  the  law  between  the  rcisni  ol 

Henry  III.  lod  Edwwd  IV.  u  an  in- 
MUKC  of  the  tn*>  vhicfi  the  jtidcn 
■hmrcd  la  favor  of  petvoral  frvrdom. 
AnotlMrT.  if  we  can  Tcty  upon  it.  n  mnrc 
Itworunt.  tn  i)>r  rcign  ol  Henrr  U- 
•  neeman  Riaif7rnc  ■  nicf.  and  tetllinf 

Sa  vJtJcin  irrcmcTil,  toit  llie  jirivi- 
'e»  of  fretdini  'turinit  Ihc  lime  of  hi* 
wevpattoti ;  tcacni  icttk  qoad  lutivu* 
amillll.  Utanvil.  1.  r.  c.  6.  Th>>  wa* 
eoncoMnt  to  Ibe  cuitofn*  of  tome  other 
AOtHtlrica,  »<jcne  of  which  went  fartber. 
and  neated  *ueh  a  penon  lorevcr  a>  a 
yillrln  But,  un  the  contrary,  wc  lin>l 
la  Dntioa,  ■  ccniury  Uler,  Ib«i  the  ni«t 


beraeU  hj  each  a  narriacc  be«aaK  free 
during  Ine  cavcfttifc.  c^  ii.  [Na«E 
XXVlII.]  ' 

f  1  mnit  coalcaa  Ibat  I  h*.r*  peat 
doabn  b«whr  thia  waa  law  at  the  csnta 
of  Hacna  Ch«na.  GlaavU  and  Bra^ 
both  fDcal:  ot  tbc  Monu  riU^mmtM  U 
opposed  to  thai  ol  liberty,  aad  aaaM  la 
eonvHkr  it  a»  a  civil  condition,  aol  a 
nicTct*  pcnonaT  relatron,  TIn  cavfl  W« 
and  the  Frcncti  tmiu«  ol  BaaaaMCir 
hoM  the  Mnic  lanpiax*.  And  S^Bak 
en  Cotton  naintain*  witbom  I 
that  Killdns  arc  tk>(  wilhin  the 
(ion  of  Monu  Charta.  ~  bc^na  a 
trr  the  word  fiber."   Cotton'*  Pa 

p.  ttj.     Briiton.  howe*^,  a 

Bradon.  aar«  that  In  aa  actioa 

Icln   i*  annreiable  to  all   mea.  

men  lo  him.  r.  t^  And  later  ■« 
in  favocem  lili^'gii*.  Raw  tlua  ew 
Mnwiion  to  ibe  villeLn's  aitiiatlon.  wKA 
muM  therrtirrr  tic  cunudered  aa  tbe 
clrAf  law  ol  Eunsland  in  Ibe  fooftec^b 
and  Gfiecntb  ceniuri**. 

4  I.ittleto(i,  »ect.  i8a.  too.  ipcdn  a^ 
ot  an  appMi  In  ih«  two  fiymter  cmb: 
but  an  iiidictmcttl  i>  a  loctioei:  mM  be 
urv  *«ct-  191,  that  an  indietwoA 
ihfiuxh  mil  an  afipeal.  tic*  kcainal  tba 
lord  Tor  aaaimins  fui  villein. 
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ncr  of  difference;  the  distinction  was  merely  technical,  and 
affected  only  the  mode  of  pleading.*  The  tenn  in  gross  is 
appropriated  in  our  legal  language  to  property  held  absolutely 
and  without  reference  to  any  other.  Thus  it  is  applied  to 
riglits  of  advowson  or  of  common,  when  possessed  simply 
and  not  as  incident  to  any  particular  lands.  And  there  can 
be  no  doubt  that  it  was  used  in  the  same  sense  for  the  posses- 
sion of  a  villein,;"  But  there  vvas  a  class  of  persons,  some- 
times inaccurately,  confounded  with  villeins,  whom  it  is  more 
important  to  separate.  Villenage  had  a  double  sense,  as  it 
related  to  persons  or  to  lands.  As  all  men  were  free  or  vil- 
leins, so  all  lands  were  held  by  a  free  or  villein  tenure.  As 
a  villein  might  be  enfeoffed  of  freeholds,  though  they  lay  at 
the  mercy  of  his  lord,  so  a  freeman  might  hold  tenements  in 
villenage.  In  this  case  his  personal  liberty  subsisted  along 
witli  the  burdens  of  territorial  servitude.  He  was  bound  to 
arbitrary  service  at  the  will  of  the  lord,  and  be  might  by  the 
same  will  be  at  any  moment  dtspossc<;sed ;  for  such  was  Ihc 
condition  of  his  tenure.  But  his  chattels  were  secure  from 
seizure,  his  person  from  injury,  and  he  might  leave  the  land 
whenever  he  pleased.* 

From  so  disadvantageous  a  condition  as  this  of  villenage  it 
may  cause  some  surprise  that  the  peasantry  of  England  should 
have  ever  emerged.  The  law  incapacitating  a  villein  from 
acquiring  property,  placed,  one  would  imagine,  an  insurmount- 
able barrier  in  the  way  of  his  enfranchisement.  !t  followed 
from  thence,  and  is  positively  said  by  Glanvil.  thai  a  villein 
could  not  buy  his  freedom,  because  the  price  he  tendered 


IGardon.  on   Court«    Diron.    p.   sqa, 

•upposca  llic  vjlltin  iti  Krn»  lo  have 
been  Ihe  Ijun^or  Svrvuiof  carl jr time*. 
■  domestic  ftcrf,  anil  of  an  infcriDr  ipc- 
t\*%  to  the  culllvmor,  or  vitlein  Tpawd* 
■n1.  UnTurkUy  Ilrovt'^ti  ami  LiKltttin 
ito  not  confirm  thi»  noiion,  which  would 
be  c"nv»Tiirnl  rtKniBli;  for  m  Dome*- 
day  Book  iliprr  it  a  matkrd  diilJnctlon 
brtwecn  the  Srrvi  iml  Villon!.  Illack- 
KuD*  >xpr*B»r*  himsHf  inm^curately 
when  he  Mrs  the  villtin  in  tti>*t  wm 
annvivd  to  the  rrrton  "I  the  Innl.  and 
Iranitetfttile  hy  aettl  from  one  owiirr  la 
onother.  tly  ilii«  muns  imleeil  a  willein 
remnfatnt  would  Ijccorni^  n  villein  in 
SToai^  but  all  villFtnH  were  tllike  liable 
lo  b«  srtW  by  ilitir  ownrr*.  I.lltlMon, 
•cci.  i8i.  RIomefirM's  Norlcille,  vol.  iii. 
It.  Wo.  Mr.  Harermvc  luppnici  that 
Villeini  in  BfOM  were  nevei  numeroui 
ICm<    at    kOBMriM,    llowAir*    StAt« 


Trial*,  vol.  xk.  p.  41I;  drawtna  iMi  In- 
ference  Iroiti  the  lew  ca*e*  relative  to 
llirtti  ttiai  occiK  In  ili*  Vear-ti'idka. 
And  ceminly  the  lorm  at  a  writ  <ta 
nxtivltite  pi.itiandit,  and  ibr  pecuIUr 
evidence  it  required,  which  nay  ba 
tiiiind  in  riiilvnrberi'a  Katurn  Bievlum, 
or  iti  Mr.  H.'i  arnumeDt.  are  <nilr  ap- 

pliotjle     tn     llie    (illicr     ipeciet,       11     il 

a  doubttul  point  whether  a  (rcensan 
could,  tn  ronianiplalian  o1  law,  litoime 
a  viltein  in  rrDti;  tboiiKh  his  confct- 
«li>n  in  X  court  of  lerora.  upon  a  luit 
already  conirneficed  (tor  thi>  wm»  req- 
uiktle).  uFDuld  eslop  liiin  from  elaim- 
ifiK  hi*  liberty:  and  hence  llracian 
tfiealts  Qf  (hit  ptocecdiac  at  a  mode  bjr 
which  a  treeman  mlcbt  lall  ittio  fcrvi- 
tude, 

(INoie  XXIX.I    ^     .  . 

>Bracion,  1.  ii.  C  8;  L  nr.  e.  afl;  Lifr 
tlttoo,  KCt.  17.fc 
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would  already  belong  to  his  lord.'  And  even  in  the  cas€  o£ 
free  tenants  in  viilcnage  it  is  not  easy  to  comprehend  bow 
their  uncertain  and  unbounded  services  could  ever  pass  into 
slight  pecuniary  commutations ;  much  less  how  they  could 
come  to  maintain  tlicmsclvcs  in  their  lands  and  mock  the  lord 
with  a  nominal  tenure,  according  to  the  custom  of  the  manor. 

This,  Hke  many  others  relating  to  the  progress  of  society, 
is  a  very  obscure  inquiry.  We  can  trace  the  pedigree  of  princes, 
fill  up  the  catalogue  of  towns  besieged  and  provinces  desolated, 
describe  even  the  whole  pageantry  of  coronations  and  festivals, 
but  wc  cannot  recover  the  genuine  history  of  mankind.  It  has 
pa^-iscit  away  until  slight  and  partial  notice  by  contemporan^ 
writers ;  and  our  most  patient  industry  can  hardly  at  present 
put  together  enough  of  the  fragments  to  suggest  a  tolerably 
clear  rei>rescntaiion  of  ancient  manners  and  social  life.  I  can- 
not profess  to  undertake  what  would  require  a  command  of 
books  as  welt  as  leisure  beyond  my  reach ;  but  the  following 
observations  may  tend  a  little  to  illustrate  our  immediate  sub- 
ject, the  gradual  extinction  of  villenage. 

If  wc  take  what  may  be  considered  as  the  simplest  case, 
that  of  a  manor  divided  into  demesne  lands  of  the  lord's  occu- 
pation and  those  in  the  tenure  of  his  villeins,  performing  all 
the  services  of  agriculture  for  him,  it  is  obvious  that  his  interest 
was  to  maintain  just  so  many  of  these  as  his  estate  required 
for  its  cultivation.  Land,  the  cheapest  of  articles,  was  the  price 
of  their  labor;  and  though  the  law  <lid  not  compel  him  to  pay 
this  or  any  other  price,  yet  necessity,  repairing  in  some  degree 
the  law's  injustice,  made  those  pretty  secure  of  food  and  dwell- 
ings who  were  to  give  the  strength  of  their  arms  for  his  ad- 
vantage. But  in  course  of  time,  as  ahenations  of  small  parcels 
of  manors  to  free  tenants  came  to  prevail,  the  proprietors  of 
land  were  placed  in  a  new  situation  relatively  to  its  cultivators. 
The  tenements  in  villenage,  whether  by  law  or  usage,  were 
never  separated  from  the  lordship,  while  its  domain  was  re- 
duced to  a  smaller  extent  through  subinfeudations,  sales,  or 
demises  for  valuable  rent.  The  purchasers  under  these  aliena- 
tions had  occasion  for  laborers;  and  these  would  be  free  ser- 
vants in  respect  of  such  employers,  though  in  villenage  to  their 
original  lord.  As  he  demanded  less  of  their  labor,  through  the 
diminution  of  his  domain,  they  had  more  to  spare  for  other 
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masters ;  and  retaining  the  character  of  villeins  and  the  lands 
they  held  by  that  tenure,  became  hired  laborers  in  husbandry 
for  the  greater  part  of  the  year.  It  is  true  that  all  their  earn- 
ings were  at  the  lord's  disposal,  and  that  he  might  have  made 
a  profit  of  their  labor  when  he  ceased  to  require  it  for  his 
own  land.  But  this,  which  the  rapacity  of  more  commercial 
times  would  have  instantly  sugKcstcd,  might  escape  a  feudal 
superior,  who,  wealthy  beyond  his  wants,  and  guarded  by  the 
haughtiness  oi  ancestry  against  the  desire  of  such  pitiful  gains, 
was  belter  pleased  to  win  the  affection  of  his  dependants  than 
to  improve  his  fortune  at  their  expense. 

The  services  of  villenage  were  gradually  rendered  less  oner- 
ous and  uncertain.  TIiosc  of  husbandry,  indeed,  arc  naturally 
uniform,  and  might  be  anticipated  with  no  small  exactness. 
Lords  of  generous  tempers  granted  indulgences  which  were 
either  intended  to  be  or  readily  became  perpetual.  And  thus, 
in  the  time  of  Edward  I.,  we  find  the  tenants  in  some  manors 
bound  only  to  stated  services,  as  recorded  in  the  lord's  book.w 
Some  of  these,  perliaps,  might  be  villeins  by  blood ;  but  free 
tenants  in  villenage  were  still  more  likely  to  obtain  this  pre- 
cision in  their  services;  and  from  claiming  a  customary  right 
to  be  entered  in  the  court-roll  upon  the  same  terms  as  their 
predecessors,  prevailed  at  length  to  get  copies  of  it  for  their 
security."  Proofs  of  this  n-markahtc  transformation  from  ten- 
ants in  villenage  to  copyholders  are  found  in  the  reign  of  Henry 
III.  I  do  not  know,  however,  tliat  they  were  protected,  at  so 
early  an  epoch,  in  the  possession  of  their  estates.  But  it  is  said 
in  the  Year  Book  of  the  42d  of  Edward  Hi.  to  be  "admitted 
for  clear  law,  that,  if  the  ciistomar>-  tenant  or  copyholder  docs 
not  perform  his  services,  the  lord  may  seize  his  land  as  for- 
feited." "  It  seems  implied  herein,  that,  so  long  as  the  copy- 
holder did  continue  to  perform  the  regular  stipulations  of  his 
tenure,  the  lord  was  not  at  liberty  to  divest  him  of  his  estate; 


■1  DuBiIale't  W»rwid««hir*,  apuJ 
V.Atn'i  State  of  (he  I'ociT.  voL  1.  p.  13. 
A  i>a«»j|i^  id  anolbri  l.,eal  liiilnrf  t»thw 
■«etni  III  indicate  Ihat  lUitoe  kmH  of  de- 
llni|ti«nr)i  mat  ti>u>]1y  3.iWtti,  and  some 
ceremony  tmii\<iyrc^  briorc  ihe  lofd 
«nt«rc<1  un  the  villon'i  lind.  In  Cii- 
■ins  manot.  jg  E.  III..  Ihr  jury  prc>cnt, 
th»t  W,  C,  a  wtilein  by  lilniii),  «mi«  s 
T«ti<)  an<)  iitiflTnlrful  towitd  hi*  lori). 
lor  which  all  hi*  trnminili  wtrc  »eti*ci, 
Ilii  n0cnce  w%%  Ihe  havine  isi<l  that 
tbc  lord  kept  tout  ttolra  tbctp  in  bU 


field.      BlomeKald'a   Notfolk,   T0I.   L   p. 

■  frurdnn  on  Coutu  Baron,  p.  J7^ 
t  Orocke'a  AbridirRi.  i'cBani  par  co- 
pif,  1.  Ry  ihr  eiirnt-roti  cA  ihe  nmnor 
of  Qriiinsham  in  Norinlk,  in  itn,  H 
ap[irart  iluit  (h»re  wwe  tlitn  nitwiy'fiiur 
CDpyhoMeri  and  ^ik  cottatm  in  viltrn- 
■go;  the  (ormer  petfotrniiia  many.  Init 
determinate  arrvictt  ol  labor  lor  tbc 
lord-  Blomeficld'a  Narfolk,  vol.  i.  p. 
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and  this  ts  said  to  be  conBrmcd  by  a  passage  in  Britton,  whidi 
has  escaped  my  search  ;  though  Littleton  intimates  tliat  copy- 
holders could  have  no  remedy  against  their  lord.^  However, 
in  the  reign  of  Edward  IV.  Uiij  was  put  out  of  doubt  by  the 
judges,  who  permitted  the  copyholder  to  bring  his  action  to 
trespass  against  the  lord  for  dispossession. 

While  some  of  the  more  fortunate  villeins  crept  up  into 
property  as  well  as  freedom  under  the  name  of  copyholders, 
the  greater  part  enfranchised  themselves  in  a  different  man- 
ner. The  law,  which  treated  them  so  harshly,  did  not  take 
away  the  means  of  escape ;  nor  was  this  a  matter  of  difficulty 
in  such  a  country  as  England.  To  this,  indeed,  the  unetiual 
progression  of  agriculture  and  population  in  different  counties 
would  have  naturally  contributed.  Men  emigrated,  as  they 
always  mtist.  in  search  of  cheapness  or  employment,  according 
to  the  tide  of  human  necessities.  Dut  the  villein,  who  had  no 
additional  motive  to  urge  his  steps  away  from  his  native  place, 
might  well  hope  to  be  forgotten  or  imdiscovered  when  ho 
breathed  a  freer  air,  and  engaged  his  voluntar)'  labor  to  a  dis- 
tant master.  The  lord  had  indeed  an  action  against  him  ;  but 
there  was  so  little  comninnication  between  reniote  parts  of  tlie 
country,  that  it  might  be  deemed  his  fauh  or  singular  ill-fortune 
if  he  were  compelled  to  defend  himself.  Even  in  that  case  the 
law  inclined  to  favor  him  ;  and  so  many  obstacles  were  thrown 
in  the  way  of  these  suits  to  reclaim  fugitive  villeins,  that  they 
could  not  have  operated  materially  to  retard  their  general  en- 
franchisement.9  In  one  case,  indeed,  that  of  unmolested  resi- 
dence far  a  year  and  a  day  within  a  walled  city  or  borough, 
the  villein  became  free,  and  the  lord  was  absolutely  barred  ol 
his  remedy.  This  provision  is  contained  even  in  the  laws  of 
William  the  Conqueror,  as  contained  in  Hoveden,  and,  if  it  be 
not  an  interpolation,  may  be  supposed  to  have  had  a  view  to 
strengthen  the  population  of  those  places  which  were  designed 
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for  garrisons.  This  law,  whether  of  William  or  not,  is  unequiv- 
ocally mentioned  by  Glanvil.r  Nor  was  it  a  mere  letter.  Ac- 
cording to  a  record  in  the  sixtli  of  Edward  II.,  Sir  John 
Clavcring  suc<l  eighteen  villeins  of  his  manor  of  Cosscy,  for 
withdrawing  theniBclves  therefrom  with  iheir  chattels;  where- 
upon a  writ  was  directed  to  them ;  but  six  of  the  number 
claimed  to  be  freemen,  alleging  the  Conqueror's  charter,  and 
offering  to  prove  that  they  had  lived  in  Norwich,  paying  scot 
and  lot,  about  thirty  years ;  which  claim  was  admitted.* 

By  such  means  a  large  proportion  of  the  peasantry  before 
the  middle  of  the  fourteenth  century  had  become  hired  la- 
borers instead  of  villeins.  We  first  hear  of  them  on  a  grand 
scale  in  an  ordinance  made  by  Edward  III.  in  the  twenty- 
third  year  of  his  rcigir.  This  was  just  after  the  dreadful  pes- 
tilence cif  1348,  and  it  recites  that,  the  number  of  workmen 
and  scr\'ants  having  been  greatly  reduced  by  that  calaniity^ 
the  remainder  demanded  excessive  wages  from  their  employers. 
Such  an  enhancement  in  tlie  price  of  labor,  though  founded 
exactly  on  the  same  principles  as  regulate  the  value  of  any 
other  commodity,  is  too  frequently  treated  as  a  sort  of  crime 
by  lawgivers,  who  seem  to  grudge  the  poor  that  transient 
melioration  of  their  lot  which  the  progress  of  population,  or 
other  analogous  circumstances,  will,  without  any  interference, 
very  rapidly  take  away.  This  ordinance  therefore  enacts  that 
ever)*  man  in  England,  of  whatever  condition,  bond  or  free, 
of  able  body,  and  within  sixty  years  of  age.  not  living  of  his 
own,  nor  by  any  trailc,  shall  be  obliged,  when  required,  to  serve 
any  master  who  is  willing  to  hire  him  at  such  wages  as  were 
usually  jjaid  tlirce  years  since,  or  for  some  time  preceding; 
provided  that  the  lords  of  villeins  or  tenants  in  viltcnagc  shall 
have  the  preference  of  their  labor,  so  that  they  retain  no  more 
than  shall  be  necessary  for  them.  More  than  (hcsc  old  wages 
is  strictly  forbidden  to  be  offered,  as  well  as  demanded.  No 
one  is  permitted,  under  color  of  charity,  to  give  alms  to  a  beg- 
gar. And,  to  make  some  compensation  to  the  inferior  classes 
for  these  severities,  a  clause  is  inserted,  as  wise,  just,  and  prac- 
ticable as  the  rest,  for  the  sale  of  provisions  at  reasonable 
prices.' 
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This  ordinance  met  with  so  little  regard  that  a  atattrte  was 
made  in  parliament  two  years  after,  fixing  the  wages  of  all 
artificers  and  husbandmen,  witli  regard  to  the  nature  and  sea- 
son of  their  labor.  From  thi$  time  it  became  a  frequent  com- 
plaint of  the  commons  that  the  statute  of  laborers  was  sot 
kept.  The  king  had  in  this  case,  probably,  no  other  reason 
lor  leaving  their  grievance  unredressed  than  his  inability  to 
change  the  order  of  Providence.  A  silent  alteration  had  been 
wrought  in  the  condition  and  character  of  the  lower  classes 
during  the  reign  of  Edward  III.  This  was  the  effect  of  in- 
creased knowledge  and  refinement,  which  had  been  making 
a  considerable  progress  for  full  half  a  century,  though  they 
did  not  readily  permeate  the  cold  region  of  poverty  and  igno- 
rance. It  was  natural  Uiat  the  country  people,  or  uplandtsh 
folk,  as  they  were  called,  should  repine  at  the  exclusion  from 
that  enjoyment  of  competence,  and  security  for  the  fruits  of 
their  labor,  which  the  inhabitants  of  towns  so  fully  possessed. 
The  fourteenth  century  was,  in  many  parts  of  Europe,  the  age 
when  a  sense  of  political  servitude  was  most  keenly  felt.  Thus 
the  insurrection  of  the  Jacquerie  in  France  about  the  year  1358 
had  the  same  character,  and  resuhcd  in  a  great  measure  from 
the  same  causes,  as  that  of  the  English  peasants  in  1382.  And 
we  may  account  in  a  similar  manner  for  the  democratical  tone 
of  the  French  and  Flemish  cities,  and  for  the  prevalence  of 
a  spirit  of  liberty  in  Germany  and  Switzerland." 

I  do  not  know  whether  we  should  attribute  part  of  this  revo- 
lutionary concussion  to  the  preaching  of  Wicliffe's  disciples, 
or  look  upon  both  one  and  the  other  as  phenomena  belonging 
to  tliat  particular  epoch  in  the  progress  of  society.  New  prin- 
ciples, both  as  to  civil  rule  and  religion,  broke  suddenly  upon 
the  uneducated  mind,  to  render  it  bold,  prestimptuous,  and 
turbulent.  But  at  least  I  make  little  doubt  that  the  dislike  of 
ecclesiastical  power,  which  spread  so  rapidly  among  the  people 
at  this  season,  connected  itself  with  a  spirit  of  insubordination 
and  an  intolerance  of  political  subjection.  Both  were  nour- 
ished by  the  same  teachers,  the  lower  secular  clergy;  and 
however  distinct  we  may  think  a  religious  reformation  from 
a  civil  anarchy,  there  was  a  good  deal  common  in  the  language 
by  which  the  populace  were  infiamed  to  either  one  or  the 
other.    Even  the  scriptural  moralities  which  were  then  cxhib- 
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Ited,  and  which  became  the  foundation  of  our  theatre,  afforded 
fuel  to  the  spirit  of  sedition.  The  common  origin  and  com- 
mon destination  of  mankind,  with  every  other  lesson  of  equal- 
ity which  religion  supplies  to  liumble  or  to  console,  were  dis- 
played with  coarse  and  glaring  features  in  these  representations. 
The  familiarity  of  such  ideas  has  deadened  their  effects  upon 
our  minds ;  but  when  a  rude  peasant,  surprisingly  destitute  of 
religious  instruction  during  that  corrupt  age  of  the  church, 
was  led  at  once  to  these  impressive  truths,  we  cannot  be  as- 
tonished at  the  intoxication  of  mind  they  produced.v 

Though  I  believe  that,  compared  at  least  with  the  aris- 
tocracy of  other  countries,  the  English  lords  were  guilty  of 
very  little  cruelty  or  injustice,  yet  there  were  circumstances 
belonging  to  that  period  which  might  tempt  tlicm  to  deal  more 
hardly  than  before  with  their  peasantry.  The  fourteenth  cen- 
tury was  an  age  of  greater  magnificence  than  those  which  had 
preceded,  in  dress,  in  ceremonies,  in  buildings ;  foreign  lux- 
uries  were  known  enough  to  excite  an  eager  demand  among 
the  higher  ranks,  and  yet  so  scarce  as  to  yield  inordinate  prices ; 
while  the  landholders  were,  on  the  other  hand,  impoverislied 
by  heavy  and  unceasing  taxation.  Hence  it  is  probable  that 
avarice,  as  commonly  happens,  had  given  birth  to  oppression  ; 
and  if  the  gentry,  as  I  am  inclined  to  believe,  had  become  more 
attentive  to  agricultural  improvements,  it  is  reasonable  to  con- 
jecture that  those  whose  tenure  obhgcd  them  to  unlimited  ser- 
vices of  husbandry  were  more  harassed  than  under  their 
wealthy  and  indolent  masters  in  preceding  times. 

The  storm  that  almost  swept  away  all  bulwarks  of  civilized 
9in<\  regular  society  seems  to  have  been  long  in  collecting  itself. 
Perhaps  a  more  sagacious  legislature  might  have  contrived 
to  disperse  it;  but  the  commons  only  presented  complaints  of 
the  refractoriness  with  which  villeins  and  tenants  in  villenagc 
rendered  their  due  services  ;«*  and  the  exigencies  of  govern- 
ment led  to  the  fatal  poll-tax  of  a  groat,  wbich  was  the  proxi- 
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mate  cause  of  the  instirrertion.  By  the  demands  of  these  riot- 
ers we  perceive  that  territorial  servitude  was  far  from  extinct; 
but  it  should  not  be  hastily  concluded  that  they  were  all  per- 
sonal villeins,  for  a  large  proportion  were  Kentish-men.  to 
whom  that  condition  could  not  have  applied ;  it  being  a  good 
bar  to  a  writ  de  nativitatc  probanda  that  the  party's  father  wis 
bom  in  the  county  of  Kent.J 

After  this  trenicndous  rebellion  it  might  be  expected  that 
the  legislature  would  use  little  indulgence  towards  the  lower 
commons,  Such  unhappy  tumults  are  doubly  mischievous, 
not  more  from  the  immediate  calamities  that  attend  them  than 
from  the  fear  and  hatred  of  the  people  which  they  generate 
in  the  elevated  classes.  The  general  charter  of  manumissioa 
extorted  from  the  king  by  the  rioters  of  Blackheath  was  ao- 
tnillcd  by  proclamation  to  the  shcrifTs,y  and  this  revocation 
approved  by  the  lords  and  commons  in  parliament ;  who  added, 
as  was  very  true,  that  such  enfranchisement  could  not  be  made 
without  their  consent ;  "  which  they  would  never  give  to  save 
themselves  from  perishing  all  together  in  one  day."*  Kiots 
were  turned  into  treason  by  a  law  of  the  same  parliament.* 
By  a  very  harsh  statute  In  the  t2th  of  Richard  II.  no  servant 
or  laborer  could  depart,  even  at  the  expiration  of  his  service, 
from  the  iumflred  in  which  he  lived  without  permission  under 
the  king's  seal ;  nor  might  any  who  had  been  bred  to  hus- 
bandry till  twelve  years  old  exercise  any  other  calling.*  A  few 
years  afterwards  the  commons  petitioned  that  villeins  might 
not  p;it  their  children  to  school  in  order  to  advance  them  by 
the  church ;  "  and  this  for  the  honor  of  all  the  freemen  of  the 
kingdom."  fn  the  same  parliament  they  complained  that  vil- 
leins fly  to  cities  and  boroughs,  whence  their  masters  cannot 
recover  them;  and.  if  tliey  attempt  it.  are  hindered  by  the 
people;  and  prayed  that  the  lords  might  seize  their  villeins 
in  such  places  without  regard  to  the  franchises  thereof.  But 
on  botli  these  petitions  the  king  put  in  a  negative.' 
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From  lienceforwariJ  wc  find  little  rioticc  taken  of  villcnage 
in  parliamentary  records,  and  there  seems  to  have  been  a  rapid 
tendency  lo  its  entire  abolition.  But  the  fifteenth  century  is 
barren  of  materials ;  and  we  can  only  infer  that,  as  the  same 
causes  which  in  Edward  III.'s  time  had  converted  a  Urge 
portion  of  the  peasantry  into  free  laborers  still  continued  to 
operate,  they  must  silently  have  extinguished  the  whole  system 
of  personal  and  tcrrilorial  servitude.  The  latter,  indeed, 
was  e&sentially  changed  by  the  establishment  of  the  law  of 
copyliold. 

I  cannot  presume  to  conjecture  in  what  degree  voluntary 
manumission  is  to  be  reckoned  among  the  means  that  con- 
tributed to  the  abolition  of  villcnage.  Charters  oE  enfranchise- 
ment were  very  common  upon  the  continent.  They  may  per- 
haps have  been  less  so  in  England.  Indeed  the  statute  dcdonis 
must  have  operated  very  injuriously  to  prevent  the  enfranchise- 
ment of  villeins  regardant,  who  were  entailed  along  with  the 
land.  Instances,  however,  occur  from  time  to  time,  and  we 
cannot  expect  to  discover  many.  One  appears  as  early  as  the 
fifteenth  year  of  Henry  III.,  who  grants  to  all  persons  borti 
or  to  be  bom  wnthin  his  village  of  Contishall,  that  they  shall 
be  free  from  all  villenage  in  body  and  blood,  paying  an  aid 
of  twenty  shillings  to  knight  the  king-'s  eldest  son,  and  six 
shillings  a  year  as  a  quit  rent.d  So  in  the  twelfth  of  Edward 
III.  certain  of  the  king's  villeins  are  enfranchised  on  payment 
of  a  fine.f  In  strictness  of  law,  a  fine  from  the  villein  for  the 
sake  oE  enfranchisement  was  nugatory,  since  all  he  could  pos- 
sess was  already  at  his  lord's  disposal.  But  custom  and  equity 
might  easily  introduce  different  maxims;  and  it  was  plainly 
for  the  lord's  interest  to  encourage  his  tenants  in  the  acquisition 
of  money  to  redeem  themselves,  rather  than  to  quench  the  exer- 
tions of  their  industry  by  availing  himself  of  an  extreme  right. 
Deeds  of  enfranchisement  occur  in  the  reigns  of  Mary  and 
Elizabeth ;  f  and  perhaps  a  commission  of  the  latter  princess 
in  15^4,  directing  the  enfranchisement  of  her  bondmen  and 
Ijondwomcn  on  certain  manors  upon  jjayment  of  a  fine,  is  the 
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last  unequivocal  testimony  to  the  existence  o(  v-illenage; 
though  it  is  Jiiglil}-  probable  that  it  existed  in  remote  parts 
the  country  some  time  longer.* 

From  this  general  view  of  the  English  constitution,  as  it 
stood  about  the  time  of  Henry  VI.,  we  must  turn  our  eye* 
to  the  political  revolutions  which  clouded  the  ia«cr  years  of  his 
reign.  The  minority  of  this  prince,  notwithstanding  the  vices 
and  dissensions  of  liis  court  and  the  inglorious  discomfiture  of 
our  arms  in  I''rance,  was  not  perhaps  a  calamitous  period.  Tbe 
countr>'  grew  more  wealthy ;  the  law  was,  on  the  whole,  better 
observed ;  the  power  of  parliament  more  complete  and  effectual 
than  in  preceding  times.  liut  Hcnrj-'s  weakness  of  under- 
standing, becoming  evident  as  he  readied  manhood,  rendered 
his  reign  a  perpetual  minority.  His  marriage  with  a  princess 
of  strong  mind,  hut  ambitious  and  vindictive,  rather  tended  lo 
weaken  the  government  and  to  accelerate  his  downfall ;  a  cer- 
tain reverence  that  had  been  paid  to  the  gentleness  of  the  king's 
disposition  being  overcome  by  her  unpopularity.  By  degrees 
Henry's  natural  feebleness  degenerated  almost  into  fatuit)  ; 
and  this  unhappy  condition  seems  to  have  overtaken  him  nearly 
about  the  time  when  it  became  an  arduous  task  lo  withstand 
the  assault  in  preparation  against  his  government.  This  may 
]>ropcrly  introduce  a  great  constitutional  subject,  to  which 
some  peculiar  circumstances  of  our  own  age  have  imperiously 
directed  the  consideration  of  parliament.  Though  the  procecd- 
ings  of  1788  and  1810  are  undoubtedly  precedents  of  far  more 
authority  than  any  that  can  be  derived  from  our  ancient  his- 
tory, yet,  as  the  seal  of  the  legislature  has  not  yet  been  set 
upon  this  controversy,  it  is  not  perhaps  altogether  beyond  the 
possibility  of  future  discussion  ;  and  at  least  it  cannot  be  unin- 
teresting to  look  back  on  those  parallel  or  analogous  cases 
by  which  the  deliberations  of  parliament  upon  the  question  of 
regency  were  guided. 

'  While  the  kings  of  England  retained  their  continental  do- 
minions, and  were  engaged  in  tlie  wars  to  which  those  gave 
birth,  they  were  of  course  frequently  absent  from  this  country. 
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Upon  such  occasions  the  adnunistration  seems  at  first  to  have 
devolved  officially  on  the  justiciary,  as  cliict  servant  of  the 
crown.  But  Henry  III.  began  the  practice  of  appointing  lieu- 
tenants, or  guardians  of  the  realm  (custodes  regnij,  as  they 
were  more  usually  termed,  by  way  of  temporary  substitutes. 
They  were  usually  nominated  by  the  king  without  consent  of 
parliament ;  and  iheir  office  carried  with  it  the  right  of  exer- 
cising all  the  prerogatives  ol  the  crown.  It  was  of  course  deter- 
mined by  the  king's  return;  and  a  distinct  statute  was  neces- 
sary in  the  reign  of  Henry  V.  to  provide  that  a  parliament  called 
by  tlie  guardian  of  the  realm  during  the  king's  absence  should 
not  be  dissolved  by  that  cvent.i  The  most  remarkable  cir- 
cumstance attending  those  lieutenancies  was  that  they  were 
sometimes  conferred  on  the  heir  apparent  during  his  infancy. 
The  Black  Prince,  then  Uuke  of  Cornwall,  was  left  guardian 
of  the  realm  in  1339.  when  he  was  but  ten  years  old;/  and 
Richard  his  son,  when  still  younger,  in  1372,  during  Edward 
lll.'s  last  expedition  into  France,* 

These  do  not  however  bear  a  very  close  analogy  to  regen- 
cies in  the  stricter  sense,  or  substitutions  during  the  natural 
incapacity  of  the  sovereign.  Of  such  there  had  been  several 
instances  before  it  became  necessary  to  supply  the  deficiency 
arising  from  Henry's  derangement,  i.  At  the  death  of  John, 
William  Elarl  of  Pembroke  assumed  the  title  of  rector  regis 
ct  regni.  with  the  consent  of  the  loyal  barons  who  had  just 
proclaimed  the  young  king,  and  probably  conducted  the  gov- 
ernment in  a  great  measure  by  their  advice.'  Put  the  circum- 
stances were  too  critical,  and  the  time  is  too  remote,  to  give 
this  precedent  any  material  weight-  2.  Edward  I.  being  in 
Sicily  at  his  father's  death,  the  nobility  met  at  the  Temple 
church,  as  wc  arc  informed  by  a  contemporary  writer,  and, 
after  making  a  new  great  seal,  appointed  the  Archbishop  o( 
York,  Edward  Earl  of  Cornwall,  and  the  Earl  of  Gloucester, 
to  be  ministers  and  guardians  of  the  realm ;  who  accordingly 
conducted  the  administration  in  the  king's  name  until  his 
rctum.w  It  is  here  observable  that  the  Earl  of  Cornwall, 
though  nearest  prince  of  the  blood,  was  not  supposed  to  enjoy 
any  superior  title  to  the  regency,  wherein  he  was  associated 
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with  two  other  persons.  But  white  the  crown  itself  was  lurdly 
acktiowledged  to  be  unquestionably  hereditary,  it  would  be 
strange  if  any  notion  o(  such  a  right  to  the  regency  tiad  betn 
entertained.  3.  At  tlie  accession  of  Edward  III.,  then  fourteen 
years  old,  the  parliament,  which  was  immediately  summoned, 
nominated  four  bishops,  four  earls,  and  six  barons  as  a  stand- 
ing council,  at  the  head  uf  wliicli  the  Earl  of  Lancaster  seems 
to  have  been  placed,  to  advise  the  king  in  all  business  ol  gov- 
ernment. It  was  an  article  in  the  charge  of  treason,  or,  as  it 
was  then  styled,  of  accroaching  royal  power,  aganist  Mortimer, 
that  he  intermeddled  in  the  king's  household  without  the  assent 
of  this  council.M  They  may  be  deemed  therefore  a  sort  of  par- 
liamentary regency,  though  the  duration  of  their  functions 
docs  not  seem  to  be  defined.  4.  The  proceedings  at  the  com- 
mencement of  the  next  reign  arc  more  worthy  of  attention. 
Edward  lil.  dying  June  21,  1377,  the  keepers  of  the  great  seal 
next  day,  in  absence  of  the  chancellor  beyond  sea,  gave  it  into 
the  young  king's  hand.<  before  his  council.  He  immediately 
delivered  it  to  the  Duke  of  Lancaster,  and  the  duke  to  Sir 
Nicliolas  Bode  for  safe  custody.  Four  days  afterwards  the  king 
in  council  delivered  the  seal  to  the  Bishop  of  St.  David's,  who 
affixed  it  tlic  same  day  to  divers  letters  patent.^  Richard  was 
at  this  time  ten  years  and  six  months  old ;  an  age  certainly 
very  unfit  for  the  personal  execution  of  sovereign  authority. 
Yet  he  was  supposed  capable  of  reigning  without  the  aid  ol 
a  regency.  This  might  be  in  virtue  of  a  sort  of  magic  ascribed 
by  lawyers  to  the  great  seal,  the  possession  of  which  bars  all 
further  inquiry,  and  renders  any  government  legal.  The  prac- 
tice of  modern  times  requiring  the  constant  exercise  of  the  sign 
manual  has  made  a  public  confession  of  incapacity  necessary 
in  many  cases  where  it  might  have  been  concealed  or  over- 
looked in  earlier  periods  of  the  constitution.  But  though  DO 
one  was  invested  with  the  oflficc  of  regent,  a  council  of  twelve 
was  named  by  the  prelates  and  peers  at  the  king's  coronation, 
July  16,  1377,  without  whose  concurrence  no  public  measure 
was  to  be  carried  Into  effect.  I  have  mentioned  in  another 
place  the  modifications  introduced  from  time  to  time  by  par- 
iiaiiicnt.  which  might  itself  be  deemed  a  great  council  of  re- 
gency during  the  first  years  of  Richard, 
g.  The  next  instance  is  at  the  accession  of  Henry  VI.    This 
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prince  was  but  nine  months  old  at  hU  father's  death;  and 
whether  from  a  more  evident  incapacity  for  the  conduct  of 
government  in  his  case  than  in  ilial  of  Richard  II.,  or  from 
the  progress  of  constttutiona]  principles  in  the  forty  years 
elapsed  since  the  latter's  accession,  far  more  regularity  and 
deliberaiion  were  shown  in  supplying  the  defect  in  the  execu- 
tive authority.  Upon  the  news  arriving  that  Henry  V.  was 
dead,  several  lords  spiritual  and  temporal  assembled,  on  ac- 
count of  the  imminent  necessity,  in  order  to  preserve  peace, 
and  pro\-ide  for  the  exercise  of  officers  appertaining  to  the  king. 
These  peers  accordingly  issued  commissions  to  judges,  sheriffs, 
cscheators.  and  others,  for  various  purposes,  and  writs  for  a 
new  parliament.  This  was  opened  by  commission  under  the 
great  seal  directed  to  the  Duke  of  Gloucester,  in  the  usual  form, 
and  with  the  king's  tested  Some  ordinances  were  made  in 
this  parliament  by  the  Duke  of  Gloucester  as  commissioner, 
and  some  in  the  king's  name.  The  acts  of  the  peers  who  had 
taken  on  themselves  ihc  administration,  and  summoned  par- 
liament, were  confirmed.  On  the  twenty-seventh  day  of  its 
session,  it  is  entered  upon  the  roll  that  the  king,  "  considering 
his  tender  age.  and  inability  to  direct  in  person  the  concerns 
of  his  realm,  by  assent  of  lords  and  commons,  appoints  the 
Duke  of  Bedford,  or,  in  his  absence  beyond  sea.  the  Duke  of 
Gloucester,  to  be  protector  and  defender  of  the  kingdom  and 
English  church,  and  the  king's  chief  counsellor."  Letters 
patent  were  made  out  to  this  cflfect,  the  appointment  being, 
however,  expressly  during  the  king's  pleasure.  Sixteen  coun- 
cillors were  named  in  parliament  to  assist  the  protector  in  his 
administration ;  and  their  concurrence  was  made  necessary 
to  the  removal  and  appointment  of  officers,  except  some  in- 
ferior patronage  specifically  reserved  to  the  protector.  In  all 
important  business  that  should  pass  by  order  of  council,  the 
whole,  or  major  part,  were  to  be  present ;  "  but  if  it  were  such 
matter  that  the  king  hath  been  accustomed  to  be  counselled 
of.  that  then  the  said  lords  proceed  not  therein  without  the 
advice  of  my  lords  of  Bedford  or  Gloucester."  ^  A  few  more 
councillors  were  added  by  the  next  parliament,  and  divers 
regulations  established  for  their  observance.' 

This  arrangement  was  in  contravention  of  the  late  king's 
testament,  which  had  conferred  the  regency  on  the  Duke  of 


p  Rol.  Pari.  tdI.  Iv.  ^  i6gu 
WOi.  II.— 28 


q  IbJd.,  pp.  J74.  i?6. 


r  Ibid.,  p.  »i. 


4M 


KALLAM 


Gloucester,  in  exclusion  of  his  elder  brother.  But  the  nature 
and  spirit  ol  these  proceedings  will  be  better  understood  hy 
a  remarkable  passage  in  a  roU  of  a  later  parliament ;  where  the 
house  of  lords,  in  answer  to  a  request  oi  Gloucester  that  he 
might  know  what  authority  he  possessed  as  protector,  reminij 
him  that  in  the  5rst  parUament  of  the  kingi  "  ye  desired  to 
have  had  ye  governauncc  oi  yis  land ;  aflfcnnyng  yat  hit  be- 
longed unto  you  of  rygzt,  as  well  by  ye  mene  of  your  birth 
as  by  ye  laste  wylle  of  ye  kyng  yat  was  your  broyer,  whome 
God  assoile ;  allcgg>ng  for  you  such  groundcs  and  motyvcs 
as  it  was  yought  to  your  discretion  made  for  your  intent; 
whereupon,  the  lords  spiritual  and  temporal  assembled  there 
in  parliament,  among  which  were  there  my  lordes  your  uncles, 
the  Bishop  of  Winchester  that  now  liveth,  and  the  Duke  ol 
Exeter,  and  your  cousin  the  Earl  of  March  that  be  gone  to 
God,  and  of  Warwick,  and  other  in  great  number  that  nav 
live,  had  great  and  long  deliberation  and  advice,  searched 
precedents  of  the  govemail  of  the  land  in  time  and  case 
semblable,  when  kings  of  this  land  have  been  tender  Qf  age, 
took  also  information  of  the  laws  of  the  land,  of  such  persons 
as  be  notably  learned  therein,  and  finally  found  your  said  de- 
sire not  caused  nor  grounded  in  precedent,  nor  in  the  law  ol 
the  land ;  the  which  the  king  that  dead  is,  in  his  life  nor  might 
by  his  last  will  nor  otherwise  altre,  change,  nor  abroge,  vritbout 
the  assent  of  the  three  estates,  nor  commit  or  grant  to  any 
person  governance  or  mle  of  this  land  longer  than  he  lived; 
but  on  that  other  behalf,  the  said  lords  found  your  said  desire 
not  according  with  the  laws  of  this  land,  and  against  the  right 
and  fredonie  of  the  estates  of  the  same  land.  Howe  were  it 
that  it  be  not  thought  that  any  such  thing  wittingly  proceeded 
of  your  intent ;  and  nevertheless  to  keep  peace  and  tranquil- 
lity, and  to  the  intent  to  rase  and  appease  you,  it  was  adii-iscd 
and  appointed  by  authority  of  the  king,  assenting  the  three 
estates  of  this  land,  that  ye.  in  absence  of  my  lord  your  brother 
of  Bedford,  should  be  chief  of  the  king's  council,  and  devised 
unto  you  a  name  different  from  other  counsellors,  not  the 
name  of  tutor,  lictitenant,  governor,  nor  of  regent,  nor  no 
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name  that  should  import  authority  of  governance  o(  the  land, 
but  the  name  of  protector  and  defensor,  which  iniponelh  a 
personal  duty  of  attendance  to  the  actual  defence  of  the  land, 
as  well  against  enemies  outward,  if  case  required,  as  against 
rebels  inward,  if  any  were,  that  God  forbid ;  granting  you 
therewith  certain  power,  the  which  is  specified  and  contained 
in  an  act  of  the  said  parliament,  to  endure  as  long  as  it  liked 
the  king.  In  the  which,  if  the  intent  of  the  said  estates  had 
been  that  ye  more  power  and  authority  should  have  had,  more 
should  have  been  expreised  therein ;  to  the  which  appoint- 
ment, ordinance,  and  act,  yc  then  agreed  you  as  for  your  per- 
son, making  nevertheless  protestation  that  it  was  not  your 
intent  in  any  wise  to  deroge  or  do  prejudice  unto  my  lord 
your  brother  of  Bedford  by  your  said  agreement,  as  toward 
any  right  that  he  would  pretend  or  claim  in  the  governance 
of  this  land ;  and  as  toward  any  pre-eminence  that  you  might 
have  or  belong  unto  you  as  chief  of  council,  it  is  plainly  de- 
clared in  the  said  act  and  articles,  subscribed  by  my  said  lord 
of  Bedford,  by  yourself,  and  tlie  otlier  lords  of  the  council. 
But  as  in  parliament  to  which  ye  be  called  upon  your  faith 
and  ligeancc  as  Duke  of  Glocester,  as  other  lords  be,  and  not 
otherwise,  we  know  no  power  nor  authority  that  ye  have,  other 
than  yc  as  Duke  of  Glocester  should  have,  the  king  being  in 
parliament,  at  years  of  mest  discretion:  We  marvailing  with 
all  our  hearts  that,  considering  the  open  declaration  of  the 
authority  and  power  belonging  to  my  lord  of  Bedford  and  to 
you  in  his  absence,  and  also  to  the  king's  council  subscribed 
purely  and  simply  by  my  said  lord  of  Bedford  and  by  you,  that 
you  should  in  any  wise  be  stirred  or  moved  not  to  content  you 
therewith  or  to  pretend  you  any  other:  Namely,  considering 
that  the  king,  blessed  be  our  Lord,  is,  sith  the  time  of  the  said 
power  granted  unto  you,  far  gone  and  grown  in  person,  in 
wit,  and  understanding,  and  like  with  the  grace  of  God  to 
occupy  his  own  royal  power  within  few  years:  and  forasmuch 
considering  the  things  and  causes  abovesaid,  and  other  many 
that  long  were  to  write.  We  lords  aforesaid  pray,  exhort,  and 
require  you  to  content  yon  ivith  the  power  abovesaid  and 
declared,  of  the  which  my  lord  your  brother  of  Bedford,  the 
king's  eldest  uncle,  contented  him :  and  that  ye  none  larger 
power  desire,  will,  nor  use;  giving  you  this  that  is  aI>oven 
written  for  our  answer  to  your  foresaid  demand,  the  which 
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we  will  dwell  and  abide  withj  withoulen  variance  or  changing. 
Over  this  bcRccching  and  praying  you  in  our  most  humble 
and  lowly  wise,  and  also  requiring  you  in  the  king's  name, 
that  ye,  according  to  the  king's  commandment,  contained  in 
his  writ  sent  unto  you  in  that  behalf,  come  to  this  his  prcseiU 
parliament,  and  intend  to  the  good  effect  and  speed  of  matters 
to  tK  dcmesncd  and  trctcd  in  the  same,  hke  as  of  right  yc 
owe  to  do." ' 

It  is  evident  that  this  plain,  or  rather  rude  address  to  the 
Duke  of  Gloucester,  was  dictated  by  the  prevalence  of  Car- 
dinal Beaufort's  party  in  council  and  parliament.  But  the 
transactions  in  the  former  parliament  are  not  unfairly  repre- 
sented ;  and,  comparing  ihcm  with  the  passage  extracted  above, 
we  may  perhaps  be  entitled  to  infer:  i.  That  the  king  does 
not  possess  any  constitutional  prerogative  of  appointing  a  re- 
gent during  the  minority  of  his  successor;  and  2.  That  neither 
the  heir  presumptive,  nor  any  other  person,  is  entitled  to  exer- 
cise the  roya!  prerogative  during  the  king's  infancy  (or,  by 
parity  of  reasoning,  liis  infirmity),  nor  to  any  title  that  conveys 
them ;  the  sole  right  of  determining  the  i>crsons  by  whom,  and 
fixing  the  limitations  under  which,  the  executive  government 
shall  be  conducted  in  the  king's  name  and  behalf,  devolving 
t:pon  the  great  council  of  parliament. 

The  expression  used  in  the  lords'  address  to  the  Duke  of 
Gloucester,  relative  to  the  young  kjng,  that  he  was  far  gone 
and  grown  in  person,  wit,  and  understanding,  was  not  thrown 
out  in  mere  flattery.  In  two  years  the  party  hostile  to  Glouces- 
ter's influence  had  gained  ground  enough  to  abrogate  his  of- 
fice of  protector,  leaving  only  the  honorary  title  of  chief  coun- 
sclIor,»  For  this  the  king's  coronation,  at  eight  years  of  age, 
was  thought  a  fair  pretence;  and  undoubtedly  the  loss  of  that 
exceedingly  limited  authority  which  had  been  delegated  to  the 
protector  could  not  have  impaired  the  strength  of  government 
Tliis  was  conducted  as  before  by  a  selfish  and  disunited  coun- 
cil; but  the  king's  name  was  sufficient  to  legalize  their  meas- 
ures, nor  does  any  objection  appear  to  have  been  made  in  par- 
liament to  such  a  mockery  of  the  name  of  monarchy. 

Tn  the  year  1454.  the  thirty-second  of  Henry's  rcign.  ha 
unhappy  malady,  transmitted  perhaps  from  his  maternal  grand- 
father, assumed  so  decided  a  character  of  derangement  or  im- 
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becility,  that  parliament  could  no  longer  conceal  from  itself 
the  necessity  of  a  more  efficient  ruler.  This  assembly,  whicb 
bad  been  continued  by  successive  prorogations  for  nearly  a 
year,  met  at  Westminster  on  ilic  14th  of  February,  when  ihe 
session  was  opened  by  tlie  Duke  of  York,  as  king's  commis- 
sioner. Kent,  Archbishop  of  Canterbury  and  clianceHor  of 
England,  dying  soon  afterwards,  it  was  jujgcd  proper  to  ac- 
quaint the  king  at  Windsor  by  a  deputation  of  twelve  lords  with 
this  and  other  subjects  concerning  his  government.  In  fact, 
perhaps,  this  was  a  pretext  chosen  in  order  to  ascertain  his  real 
condition.  These  peers  reported  to  the  lords'  house,  two  days 
afterwards,  tliat  they  had  opened  to  his  majesty  the  several 
articles  of  their  message,  but  "  could  get  no  answer  ne  sign 
for  no  prayer  ne  desire,"  though  they  repeated  their  endeavor* 
at  three  different  inter^-iews.  This  report,  with  the  instruction 
on  which  it  was  founded,  was,  at  their  prayer,  entered  of  record 
in  parliament.  Upon  so  authentic  a  testimony  of  their  sover- 
eign's infirmity,  the  peers,  adjourning  two  days  for  solemnity 
or  deliberation, "  elected  and  nominated  Richard  Duke  of  York 
to  be  protector  and  defender  of  the  realm  of  England  during 
the  king's  pleasure."  The  duke,  protesting  his  insufficiency, 
requested  "  that  in  this  present  parliament,  and  by  authority 
thereof,  it  be  enacted  that,  of  yourself  and  of  your  ful  and  mere 
disposition,  ye  desire,  name,  and  call  me  to  the  said  name 
and  charge,  and  that  of  any  presumption  of  myself  I  take  them 
not  upon  me,  but  only  of  the  due  and  humble  obeisance  that 
I  owe  to  do  unto  the  king  our  most  dread  and  sovereign  lord, 
and  to  you  the  peerage  of  this  land,  in  whom  by  the  occasion 
of  the  infirmity  of  our  said  sovereign  lord  resteth  the  exercise 
of  his  authority,  whose  noble  commandments  I  am  as  ready  to 
perform  and  obey  as  any  of  his  liegemen  alive,  and  that,  at 
such  time  as  it  shall  please  our  blessed  Creator  to  restore  his 
most  noble  person  to  healthful  disposition,  it  shall  Uke  you 
so  to  declare  and  notify  to  his  good  grace."  To  this  protesta- 
tion the  lords  answered  that,  for  his  and  their  discharge,  an  act 
of  parliament  should  be  made  conformably  to  that  enacted  in 
the  king's  infancy,  since  they  were  compelled  by  an  equal  neces- 
sity again  to  choose  and  name  a  protector  and  defender.  And 
to  the  Duke  of  York's  request  to  be  informed  how  far  the  power 
and  authority  of  his  charge  should  extend,  they  replied  that  he 
should  be  chief  of  the  king's  council,  and  "  devised  therefore 
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lo  the  said  duke  a  name  different  from  other  counsellors,  oc 
the  name  of  tutor,  lieutenant,  governor,  nor  of  regent,  nor  no 
najne  that  shall  import  authority  of  governance  of  the  land; 
but  tbc  said  name  of  protector  and  docnsor; "  and  so  forth, 
according  to  the  language  of  their  former  address  to  the  Duke 
of  Gloucester.  An  act  was  passed  accordingly,  constituting 
the  Duke  of  York  protector  of  the  cliurch  and  kingdom,  and 
chief  counsellor  of  tlic  king,  during  the  latter's  pleasure;  or 
until  llie  Prince  of  Wales  should  attain  years  of  discretion,  oo 
whom  the  said  dignity  was  immediately  to  devolve.  The  pat- 
ronage of  certain  spiritual  benefices  was  reserved  to  the  pit>- 
lector  according  to  the  precedent  of  the  king's  minority,  which 
parliament  was  resolved  to  follow  in  every  particular.? 

It  may  be  conjectured,  by  the  provision  made  in  favor  of 
the  Prince  of  Wales,  then  only  two  years  old,  that  the  kiog'« 
condition  was  supposed  to  be  beyond  hope  of  restoration.  But 
in  about  nine  months  he  recovered  sufficient  speech  and  recol- 
lection to  supersede  the  Duke  of  York's  protectors te-w  The 
succeeding  transactions  are  matter  of  familiar,  though  not,  per- 
liaps,  very  perspicuous  history.  Ttic  king  was  a  prisoner  in 
his  enemies'  hands  after  the  affair  at  St.  Albans,-*'  when  parUa- 
mcnt  met  in  July,  1455.  In  this  session  little  was  done,  except 
renewing  the  strongest  oaths  of  allegiance  to  Henry  and  his 
family.  Rut  the  two  Iiouses  meeting  again  aher  a  prorogatian 
to  November  12,  during  which  time  the  Duke  of  York  had 
strengthened  his  party,  and  was  appointed  by  commission  the 
king's  lieutenant  to  open  the  parliament,  a  proposition  was 
made  by  the  commons  that,  "  whereas  the  king  had  deputed 
the  Duke  of  York  as  his  commissioner  to  proceed  in  this  par- 
liament, it  was  thought  by  the  conmions  that,  if  the  king  here- 
after could  not  attend  to  the  protection  of  the  country,  an  able 
person  should  be  appointed  protector,  to  whom  tliey  might 
have  recourse  for  redress  of  injuries ;  especially  as  great  dt«- 
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turbances  had  lately  arisen  in  the  west  througli  the  feuds  of 
the  Iiarl  ol  Devonshire  aiid  Lord  lioiivile."  y  The  Archbishop 
of  Canterbury  answered  for  the  lords  that  they  would  take  into 
consideration  what  the  commons  had  suggested.  Two  days 
afterwards  the  latter  appeared  again  with  a  request  conveyed 
nearly  in  the  same  terms.  Upon  tlieir  leaving  the  chamber, 
the  archbishop,  who  was  also  chancellor,  moved  the  peers  to 
answer  what  should  be  done  in  respect  of  the  request  of  the 
commons ;  adding  that  "  it  is  understood  that  they  will  not 
further  proceed  in  matters  of  parliament,  to  the  time  that  they 
have  answer  to  their  desire  and  request."  This  naturally  ended 
in  the  reappointment  o(  the  Duke  of  York  to  his  charge  of 
protector.  The  commons  indeed  were  determined  to  bear 
no  delay.  As  if  ignorant  of  what  had  been  resolved  in  conse- 
quence of  their  second  request,  Ihey  urged  it  a  third  lime,  on 
the  next  day  of  meeting;  and  received  for  answer  that  "  the 
king  our  said  sovereign  lord,  by  the  advice  and  assent  of  his 
lords  spiritual  and  temporal  being  in  this  present  parliament, 
had  named  and  desired  the  Duke  of  York  to  be  protector  and 
defensor  of  this  land."  It  is  worthy  of  notice  tliat  in  these 
words,  and  indeed  in  effect,  as  appears  by  the  whole  transac- 
tion, the  house  of  peers  assumed  an  exclusive  right  of  choosing 
the  protector,  though,  in  the  act  passed  to  ratify  their  election, 
Uie  conunons'  assent,  as  a  matter  of  course,  is  introduced.  The 
last  year's  precedent  was  followed  in  the  present  instance,  ex- 
cepting a  remarkable  deviation ;  instead  of  the  words  "  during 
the  king's  pleasure."  the  duke  was  to  hold  his  office  "  until  he 
should  be  discharged  of  it  by  the  lords  in  parliament."  ' 

This  extraordinary  clause,  and  the  slight  allegations  on 
which  it  was  thought  fit  to  substitute  a  vicegerent  for  the  reign- 
ing monarch,  arc  sufficient  to  prove,  even  if  the  common  his- 
torians were  silent,  that  whatever  passed  as  to  this  second 
protectorate  of  the  Duke  of  York  was  altogether  of  a  revolu- 
tionary complexion.  In  the  actual  circumstances  of  civil  blood 
already  spilled  and  the  king  in  captivity,  we  may  justly  wonder 
that  so  much  regard  was  shown  to  the  regular  forms  and  prece- 
dents of  the  constitution.  But  the  duke's  natural  moderation 
will  account  for  part  of  this,  and  the  temper  of  the  lords  for 
much  more.   That  assembly  appears  for  the  most  part  to  have 
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bees  bhhliiOr  attacbtd  to  the  booac  of  Lmcaster.   The  pafti- 

Moc  of  Kjdurd  were  foad  in  tbe  comnioiB  and  amoag  die 
popolacc  Several  mooifaf  dapaed  after  tbe  vktoiy  of  Sl  Al- 
bans before  an  atfempt  was  thas  made  lo  set  aside  a  aorefc^a, 
not  laboring,  so  far  as  we  know,  imder  any  more  nocorioas 
tttfirmity  than  belorc  It  then  originated  in  the  commons,  and 
icemi  to  hare  received  bat  an  onwiDB^  consent  irom  tbe 
upper  house.  Even  in  constituting  the  Dake  of  York  praleciar 
over  the  head  of  Henry,  whom  all  men  despaired  of  ever  seeing 
in  a  state  to  (ace  the  dangers  of  snch  a  season,  the  lords  did 
not  forget  the  rights  of  his  son.  By  this  btter  instxnment,  as 
wdl  as  by  that  of  the  preceding  year  the  dnke's  office  was  to 
cease  upon  the  Prince  of  Wales  arnving  at  the  age  of  dtscretiaiL 
But  what  had  long  been  propagated  in  secret,  soon  became 
familiar  to  the  public  ear:  that  the  Dtike  of  V'ork  laid  claim 
to  the  throne.  He  was  nnquestionably  heir  general  of  tbe 
royal  line,  through  hU  mother,  Anne,  daughter  oi  Roger  Mort* 
timer  Earl  of  March,  son  of  Fhilippa.  daughter  of  Lionel  Dnke 
of  Clarence,  tliird  son  of  Edward  111.  Roger  Mortimer's  eldest 
son,  Edmund,  had  been  declared  heir  presumptive  by  Richard 
II.;  but  his  infancy  during  the  revolution  that  placed  Henry 
IV.  on  the  throne  had  caused  his  pretensions  to  be  passed  over 
in  silence.  Tlie  new  king,  huwcvcr,  was  induced  by  a  jealousy 
natural  to  his  situation  to  detain  the  Earl  of  March  in  custody. 
Henry  V.  restored  his  liberty ;  and,  though  he  had  certainly 
connived  for  awhile  at  the  conspiracy  planned  by  his  brother- 
in-law  the  Earl  of  Cambridge  and  Lord  Scrope  of  Mashara 
to  place  the  crown  on  his  head,  that  magnanimous  prince 
gave  him  a  free  pardon,  and  never  testi6ed  any  displeasure. 
The  present  Duke  of  York  was  honored  by  Hcnr>-  VI.  with' 
the  highest  trusts  in  France  and  Ireland ;  such  as  Beaufort 
and  Gloucester  could  never  have  dreamed  of  conferring  on 
him  if  bis  title  to  the  crown  had  not  been  reckoned  obsolete. 
It  has  been  very  pertinently  remarked  that  the  crime  perpe- 
trated by  Margaret  and  her  counsellors  in  the  death  of  tlie 
Duke  of  Gloucester  was  the  destruction  of  the  house  of  Lancas- 
ter." From  this  time  the  Duke  of  York,  next  heir  in  presump- 
tion while  the  king  was  childless,  might  innocently  contem- 
plate the  prospect  of  royalty:  and  when  such  ideas  had  long 
been  passing  through  his  mind,  we  may  judge  how  reluctantly 
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the  hirth  of  Prince  Edward,  nine  years  after  Henry's  marriage, 
would  be  adniiltcd  to  disturb  ilieiu.  The  queen's  administra- 
tion unpopular,  careless  of  national  interests,  and  partial  to  his 
inveterate  enemy  the  Duke  of  Somerset ;  b  the  king  incapable 
of  exciting  fear  or  respect ;  himself  conscious  of  powerful  al- 
liances and  universal  favor — all  these  circumstances  combined 
could  hardly  fail  to  nourish  those  opinions  of  hereditary  right 
which  he  must  have  imbibed  from  his  infancy. 

The  Duke  of  York  preserved  through  the  critical  season  of 
rebellion  such  moderation  and  humanity  that  we  may  pardon 
him  that  bias  hi  favor  of  his  own  pretensions  to  which  he 
became  himself  a  victim.  Margaret  perhaps,  by  her  sangtii- 
nary  violence  in  the  Coventry  parliament  of  1460,  where  the 
duke  and  all  his  adherents  were  attainted,  left  him  not  the  choice 
of  remaining  a  subject  with  impunity.  But  with  us,  who  are 
to  weigh  these  ancient  factions  in  the  balance  of  wisdom  and 
justice,  there  should  be  no  hesitation  in  deciding  that  the  house 
of  Lancaster  were  lawful  sovereigns  of  England.  I  am,  in- 
deed, astonished  that  not  only  such  historians  as  Carte,  who 
wrote  undisguisedly  upon  a  Jacobite  system,  but  even  men 
of  juster  principles,  have  been  inadvertent  enough  to  mention 
the  right  of  the  house  of  York.  If  the  original  consent  of  the 
nation,  if  three  descents  of  the  crown,  if  repeated  acts  of  parlia- 
ment, if  oaths  of  allegiance  from  the  whole  kingtiom,  and  more 
particularly  from  those  who  now  advanced  a  contrary  preten- 
sion, if  undisturbed,  unquestioned  possession  during  sixty 
years,  could  not  secure  the  reigning  family  against  a  mere  de- 
fect ID  their  genealogy,  when  were  the  people  to  expect  tran- 
quillity? Sceptres  were  committed,  and  governments  were 
instituted,  for  public  protection  and  public  happiness,  not  cer- 
tainly for  the  benefit  of  rulers,  or  for  the  security  o(  particular 
dynasties.  No  prejudice  has  less  in  its  favor,  and  none  has  been 
more  fatal  to  tlie  peace  of  mankind,  than  that  which  regards 
a  nation  of  subjects  as  a  family's  private  inheritance.  For,  as 
this  opinion  induces  reigning  princes  and  their  courtiers  to 
look  on  the  people  as  made  only  to  obey  them,  so,  when  the 
tide  of  events  ha.s  swept  them  from  their  thrones,  it  begets  a 
fond  hope  of  restoration,  a  sense  of  injury  and  of  imprescript- 
ible rights,  which  give  the  show  of  justice  to  fresh  disturbances 
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of  public  order,  and  rebellions  against  established  authoritjr. 
Even  in  cases  of  unjust  conquest,  wliich  arc  far  stronger  liun 
any  domestic  revolution,  time  heals  the  injury  of  wounded 
independence,  the  forced  submission  to  a  victorious  enemy  it 
changed  into  spontaneous  allegiance  to  a  sovereign,  and  ihe 
laws  of  God  and  nature  enjoin  the  ohedience  that  is  challenged 
by  reciprocal  bcnehts.  I3ut  far  more  does  every  national  gov- 
ernment, however  violent  in  its  origin,  become  legitimate,  when 
universally  obeyed  and  justly  exercised,  the  possession  drawing 
after  it  the  right ;  not  certainly  that  success  can  alter  the  moral 
character  of  actions,  or  privilege  usurpation  before  the  tribunal 
of  human  opinion,  or  in  the  pages  of  history,  but  that  the  recog- 
nition of  a  govcmmc-iit  by  the  people  is  the  binding  pledge  ct 
their  allegiance  so  long  as  its  corresponding  duties  are  fol- 
filled.c  And  thus  the  law  of  England  has  been  held  to  annex 
the  subject's  fidelity  to  the  reigning  monarch,  by  whatever  title 
he  may  have  ascended  the  throne,  and  whoever  else  may  be 
its  claimant.**  But  the  statute  of  iith  of  Henry  VII.  c  r,  has 
furnished  an  unequivocal  commentary  upon  this  principle, 
when,  alluding  to  the  condemnations  and  forfeitures  by  wliich 
those  alternate  successes  of  the  white  and  red  roses  had  almost 
exhausted  the  noble  blood  of  England,  it  enacts  that  "  no  man 
for  doing  true  and  faithful  service  to  the  king  for  the  lime 
being  be  convict  or  attiiuii  of  high  treason,  nor  of  other  of- 
fences, by  act  of  parliament  or  othcnvise." 

Though  all  classes  of  men  and  all  parts  of  England  were 
divided  into  factions  by  (his  unhappy  conquest,  yet  the  strength 
of  the  Yorkists  lay  in  London  and  the  neighboring  counties, 
and  generally  among  the  middling  and  lower  people.  And 
this  is  what  might  naturally  be  expected.  For  notions  of 
hereditary  right  take  easy  hold  of  the  populace,  who  feel  an 
honest  sympathy  for  those  whom  they  consider  as  injured; 
while  men  of  noble  birth  and  high  station  have  a  keener  sense 
of  personal  duty  to  their  sovereign,  and  of  the  baseness  of 
deserting  their  allegiance.  Notwithstanding  the  wide-spread- 
ing influence  of  the  Nevils,  most  of  the  nobility  were  well  af- 
fected to  the  reigning  dynasty.  We  have  seen  how  reluctantly 
they  acquiesced  in  the  second  protectorate  of  the  I~>uke  of  York 
after  the  battle  of  St.  Albans.    Thirty-two  temporal  peers  took 
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an  oath  of  fealty  to  Henry  and  his  issue  in  the  Coventry  par- 
liament of  1460,  which  attainted  the  Duke  of  York  and  the 
earls  of  Warwick  aiul  Salisbury.*  And  in  the  memorable  cir- 
cumstances of  the  duke's  claim  personally  made  in  parliament, 
it  seems  manifest  that  the  lords  coniijlicd  nut  only  witli  hesita- 
tion but  unwillingness,  and  in  fact  testi&ed  tlieir  respect  and 
duty  for  Henry  by  confirming  the  crown  to  him  during  his  life.' 
The  rose  of  Lancaster  bhishcd  upon  the  banners  of  the  Staf- 
fords,  the  Percies,  the  Veres,  the  Hollands,  and  the  Courtneys. 
All  these  illustrious  families  lay  crushed  for  a  time  under  the 
ruins  of  their  party.  But  the  course  of  fortune,  whicli  has 
too  great  a  mastery  over  crowns  and  sceptres  to  be  controlled 
by  men's  affection,  invested  Edward  IV.  with  a  pos.'icssion 
which  the  general  consent  of  the  nation  both  sanctioned  and 
secured.  This  was  effected  in  no  slight  degree  by  the  furious 
spirit  of  Margaret,  who  began  a  system  of  extermination  by 
acts  of  attainder  and  execution  of  prisoners  lliat  created  ab- 
horrence, though  it  did  not  prevent  imitation.  And  the  bar- 
barities of  her  northern  army,  whom  she  led  towards  London 
after  the  battle  of  Wakefield,  lost  the  Lancastrian  cause  its 
former  friends,^  and  might  justly  convince  reflecting  men  that 
it  were  better  to  risk  the  chances  of  a  new  dynasty  than  trust 
the  kingdom  to  an  exasperated  faction. 

A  period  of  obscurity  and  confusion  ensues,  during  which 
we  have  as  little  insight  into  eonstilulional  as  general  history. 
There  are  no  contemporary  chroniclers  of  any  value,  and  the 
rolls  of  parliament,  by  whose  light  we  have  hitherto  steered, 
become  mere  registers  of  private  bills,  or  of  petitions  relating 
to  commerce.  The  reign  of  Edward  IV.  is  the  first  during 
which  no  statute  was  passed  for  the  redress  of  grievances  or 
maintenance  of  the  subject's  liberty.  Nor  is  there,  if  [  am  cor- 
rect, a  single  petition  of  this  nature  upon  the  roll.  Whether  it 
were  that  the  commons  had  lost  loo  much  of  their  ancient 


t  Rot.  P«rl.  »ol.  v.  p.  Ml. 

f  I"I,,  p.  3Ti-  Tlii»  tniiy  In  llie  ro1t  ti 
hlKhljr  inlc-rcMlnft  nnJ  imtxtrlant.  tl 
ou(hi  tl)  tw  trad  in  pttlftmcr  to  any  ul 
ouf  h(»("ri»n».  Hume,  who  •Jreiw  (mm 
infaiur  uiiircpi,  li  noi  altoK'^ther  atcii- 
Mlc.  Vrt  "'ic  trm.irli.ililf  circumitdnce, 
toll]  hy  Halt  xnj  olhrr  chriiniclpn.  (tut 
Ihc  Duke  of  YtitV  >tr.'"!  by  llir  tlirodf, 
■*  If  to  cllim  i(.  IlinuRh  omitted  entire- 
ly in  Iht  roll,  t*  confimril  !■/  Wlie11l«ni- 
tledr.  Abbot  of  St.  Alban«,  who  wii 
prolial.ily  llien  pre»ent,  (P.  4^.  fclil. 
hnme-J    Ttiit  »t>ow)  (hat  we  thoult) 


only  doubt.  bb<]  not  r«iteU  unlew  upon 
ml  ground*  of  luipicion.  iti.e  Bitcrtiotu 
■ol  urcomUry  wtiits. 

g  The  aMiry  o(  St  AlFiani  wa«  •'rippfd 
by  flir  (]iirrn  tn-J  her  simy  «(tef  the 
tecond  tKiltte  (ousht  at  Ilial  place.  Feb. 
i»,  uAi;  whieli  criAiiKcd  Wheth«mrtrdr. 
Ih«  abtict  and  hitturionrapher,  fnym  a 
violrni  LanmatrUn  intu  a  Vc>tVi»t.  Hii 
ehanse  of  party  i»  rjuiic  sudden,  and 
*Riii>!nf  ctHMisn.  See.  too.  Ih«  pMion 
LetltTi,  vol.  i.  (1.  w*.  Vet  th*  [>a«t->n 
Innilly  irei*  rtrijctnally  Lancaitrlan,  and 
rciwne<l  to  ttiat  ilde  In  Hfn, 
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courage  to  present  any  remonstrances,  or  that  a  wilful  omission 
has  vitiated  the  record,  is  hard  to  determine ;  but  we  certainly 
must  not  imagine  that  a  government  cemented  with  blood 
poured  on  the  scaffold,  as  well  as  Iti  the  field,  under  a  i>assioii3te 
and  nnprincipled  sovereign,  would  afford  no  scope  (or  the 
just  animadversion  of  parliament.*  The  reign  of  Edward  IV. 
was  a  reign  of  terror.  One-half  of  the  noble  families  had  been 
thinned  by  proscription ;  and  though  generally  restored  in 
blood  by  tlie  reversal  of  their  attainders — a  measure  certainly 
deserving  of  much  approbation — were  still  under  the  eyes  of 
vigilant  and  inveterate  enemies.  The  opposite  faction  wooli) 
be  cautious  how  they  resisted  a  king  of  their  own  creation, 
while  the  hopes  of  their  adversaries  were  only  dormant.  .\od 
indeed,  without  relying  on  this  supposition,  it  is  commonly 
seen  that,  when  temporary  circumstances  have  given  a  king 
the  means  of  acting  in  disregard  of  his  subjects'  privileges,  it 
is  a  very  difficult  undertaking  for  them  to  recover  a  liberty 
which  has  no  security  so  effectual  as  habitual  possession. 

Besides  the  severe  proceedings  against  the  Lancastrian 
party,  which  might  be  cKtenuatcd  by  the  common  pretences, 
retaliation  of  similar  pro.'icriptions,  security  for  the  actual  gov- 
ernment, or  just  punishment  of  rebellion  against  a  legitimate 
heir,  there  are  several  reputed  instances  of  violence  and  bar- 
barity in  the  reign  of  Edward  IV.  which  have  not  such  plans- 
iblc  excuses.  Everyone  knows  the  common  stories  of  the 
citizen  who  was  attainted  for  treason  for  an  idle  speech  that  be 
would  make  his  son  heir  to  the  crown,  the  house  where  he 
dwelt ;  and  of  Thomas  Rurdctt,  who  wished  the  horns  of  his 
stag  in  the  belly  of  him  who  had  advised  the  king  to  shoot  It. 
Of  the  former  I  can  assert  nothing,  though  I  do  not  believe  it 
to  be  accurately  reported.  But  certainly  the  accusation  against 
Burdett,  however  iniquitous,  was  not  confined  to  these  frivo- 
lous words :  which  indeed  do  not  appear  in  his  indictment.* 
or  in  a  passage  relative  to  his  connction  in  the  roll  of  parlia- 


k  Tli<rf  sre  •evfntl  inslancci  of  vio- 
Icnrv  mil  optTPstion  npp«r«nl  on  the 
roll*  during  lht«  fetcn,  Iiut  not  proecrd- 
ioR  from  Vtr  crnwn.  One  ol  a  rfmnrlc. 
hMr  rikcure  (vol.  v.  p,  175)  wn*  brought 
(utirjird  In  thrt>«"  nn  odiiini  on  the  DiiV* 
M  CIsrtnre.  who  had  bc»n  contcrnc-i  in 
It-  S«ven]  nxsMKC*  in:lic)it«  the  char- 
•etrr  i>f  tlir  niiLr  of  Gloncrttrr 

i  Sre  in  Cro,  C«r,  i»,  the  inrjiclmcnt 
apiinil  Biiriiftt  (i>t  cnmiiiMinB  the 
kin^'t  drulh,  iin4  for  th*l  purpose  coii- 
Bptnii(  widi  St«CLc  anil  Blskc  to  calcn- 


lale  hi)  nativitf  and  hii  ion's,  ad  scien- 
dum (fuanilo  liden  nrx  et  Rdwar4u« 
ciu*  filiu*  morientnr:  Alao  tot  the  lame 
end  divper'ingt  diver*  rbymn  aed  bil- 
l.idt  de  murmtiralronibuti.  seditmnrbul 
et  pfdittiTllx  eKr-lTaiianibu<w  facia*  «t 
(nhricatai  apud  Holboarn.  to  Ibe  totent 
that  the  people  mirhi   wiihdraw   ihifir 

true  from  ihe  Vine  and  drtFTl  hlnl,  ac 
eririi  ipium  repem  in»ar(;eienl.  el  tticr- 
nm  (rriri  iifiTTi  recein  levarent,  aid 
finnletn  d-rMnictioncm  Ipaorum  ttgit  tc 
doRiini  prindpia,  Ac. 
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mcni.  Eufdett  was  a  servant  and  Iriend  of  the  Duke  of  Clar- 
ence, a.id  sacrificed  as  a  preliminary  victim.  It  was  an  article 
of  cliargc  against  Clarence  that  he  had  attempted  to  persuade 
the  people  that  "  Thomas  Burdctt  his  servant,  which  was  law- 
fully and  truly  attainted  of  treason,  was  wrongfully  put  to 
death."/  There  could  indeed  be  no  more  oppressive  usage 
inflicted  upon  meaner  persons  than  this  attainder  of  the  Duke 
of  Clarence — an  act  for  which  a  brother  could  not  be  pardoned 
had  he  been  guilty,  and  which  deepens  the  shadow  of  a  tyran- 
nical age,  if,  as  it  seems,  his  offence  toward  Edward  was  but 
levity  and  rashness. 

But  whatever  acts  of  injustice  we  may  attribute,  from  au- 
thority or  conjecture,  to  Edward's  government,  it  was  very  far 
from  being  unpopular.  His  love  of  pleasure,  his  atTabihty,  his 
courage  and  beauty,  gave  him  a  credit  with  his  subjects  which 
he  had  no  real  virtue  to  challenge.  This  restored  him  to  the 
throne,  even  against  the  prodigious  influence  of  Warwick,  and 
compelled  Henry  VII.  to  treat  his  memory  with  respect,  and 
acknowledged  him  as  a  lawful  king.*  The  latter  years  of  his 
reign  were  passed  in  repose  at  home  after  scenes  of  unparal- 
leled convulsions,  and  in  peace  abroad  after  more  than  a  century 
of  expensive  warfare.    His  demands  of  subsidy  were  therefore 


I"  Rot.  Pari.  sol.  vi.  p.  toi- 
Th«  rolli  of  Utary  VTl.'i  ff»l  (>tr- 
likmrnl  up  lull  of  an  ibiurd  ctnttuiion 
in  thoueht  and  Imruiic.  which  ia  rtn- 
der«i)  odious  by  thr  puipotei  tu  which  il 
U  kpBHcd.  Both  Henry  VI.  and  Ed- 
ward TV.  »re  coowdtred  »■  lawful  kinu*: 
except  in  ont  in^tincc.  wh^Tf  Alnn 
ColtMell.  pelitioninB  for  the  rpvprnl  ol 
his  altainilrr.  »i>rak>  vf  KiIwhii],  "late 
railed  Edwnrd  IV."  (vol.  iv.  p,  av*) 
Ditt  dm  I*  onty  llic  Unctiuite  of  a  |>ri- 
Tut*  Lnrcaitrian.  Anii  Hmry  Vt. 
pa»iM  for  liirinR  'ir«n  kinc  dunnn  hi« 
thort  rcilofaiitnn  in  H70.  wticn  Edwa»d 
ha<l  biTcn  ninr  yrart  mutn  the  Ihmre. 
For  ihe  Earl  of  Oxford  i'  KDid  lo  tia»p 
hern  xllainltd  "  (or  the  Iruc  allccrancc 
and  »wvic»  he  owpri  and  did  to  Heon' 
VI.  ar  Ttufjifl  fiHd  nn.l  otherwise,"  CP- 
a4i|.)  Thri  miBlit  be  teaionablc  enmiich 
on  the  true  prinriple  that  atteglancc  il 
dne  to  a  kina  df  farlo:  if  indeed  we 
eonld  dclerinine  irlni  wai  the  kine  de 
faeio  on  the  raormnii  ol  the  battle  of 
Karnrt.  Bui  thia  rn-incijilp  vraJ  not  fairif 
re<v>aniied.  Rienard  HI.  it  alwaya 
CMlleil.  "in  deed  and  nn-l  in  HitKl  King 
ol  Enirlind."  Nor  wa«  ihi*  merely 
fcunflrd  on  bia  oturpalion  a*  u«»iii»l  hi* 
nephew.  F-i>»  Ih*t  unfoflunile  boy  ia 
Tittle  Iieller  (reateil.  and  in  llie  net  nl  t*^ 
■Titnpticn.  I  II.  VIE.,  while  F.dwttfd  IV. 
i»  itylcd  *"  late  kinR,"  apt'e^i'  'it'tr  with 
tbe  dcnominatioD  ol  "  Edward  his  ton. 


Ule  called  Kdward  V."  (P,  338)  Who 
th«n  wai  kinit  alter  the  death  »f  Edward 
IV  f  And  win  \ni  *:-n  (rally  itlesiti* 
mate,  a*  a  utviir-mir  uncle  pretcndcdF 
'Jr  did    tbe   fTime  ol    Richard.   lh<itich 

Vtinitbcd  in  him,  eoure  to  the  bene£t  o( 
Irnr>?     Tbr»e  wete  ("-"int*  which,  like 

llie  late  of  the  younx  prince*  in  ih« 
tower,  he  choie  tii  wraii  in  dit^reet  (i- 
lenc«.  But  the  Srit  queilion  he  aeemt 
lit  have  annwrifil  in  hm  ciwti  fatiir.  For 
Richard  himnclf,  Howard  Duke  ol  Nor- 

t,ilk.  J.<'ir<l  iH^iirl.  and  *r,mt  other*,  >ra 
attainted  (p.  i^ii  for  "  trailcrouil^  tn- 
trndine.  cimriadInK,  and  ini.iKiniiijt  " 
the  dc»th  ol  Itenry:  ol  courge  before  or 
■t  the  iMttle  <if  tt>i»w,<rth;  aTu!  while  bia 
riRhl.  uni..iniiortcd  hy  posiesainn,  could 
have  rented  •■•nXj  •iti  an  hrrnlitarjr  title 
which  it  wni  an  insult  10  the  nation  to 
preler.  Time  ni<in*tci:>i>ii  procccdlnga 
explain  the  neceniity  of  that  conicrvt- 
live  Rtalule  to  wliich  I  hate  already  al- 
luded, which  pai*ed  in  the  eleventh  ynr 
of  hit  reisn.  and  aff"T,lrd  an  iTiueh  le. 
curily  (or  men  (ollowine  the  plain  line 
of  rauyitiK  murid  the  ■■and-iril  nl  ihrli 
country  a»  mere  law  can  offer.  There  i» 
aome  entraordlnary  rctiaaning  upon  ihra 
act  in  Carte'*  lliitory  (vol.  ii.  p.  St4l, 
for  the  purpiii«  ol  prorinc  that  the  ad- 
herenti  of  GeorKc  II.  would  not  be 
protected  by  it  on  ih*  rctlorallon  ol  Iht 
true  blood. 
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moderate,  and  easily  defrayed  by  a  nation  which  was  making 
rapid  advances  towards  opulence.  According  to  Sir  John 
Fortescue,  nearly  one-fifth  of  the  whole  kingdom  had  come 
to  the  king's  hand  by  forfeiture  at  some  time  or  other  since 
the  commencement  of  his  reign./  Many  indeed  of  these  lands- 
had  been  restored,  and  others  lavished  away  in  grants,  but  the 
surplus  revenue  must  still  have  been  considerable. 

Edward  IV.  was  the  first  who  practised  a  new  method  of 
taking  his  subjects'  money  without  consent  of  parliament,  un- 
der the  plausible  name  of  benevolences.  These  came  in  place 
of  the  still  more  plausible  loans  of  former  monarchs,  and  were 
principally  levied  on  the  wealthy  traders.  Though  no  com- 
plaint appears  in  the  parliamentary  records  of  his  reign,  which, 
as  has  been  observed,  complain  of  nothing,  the  illegality  was 
undoubtedly  felt  and  resented.  In  the  remarkable  address  to 
Richard  by  that  tumultuary  meeting  which  invited  him  to  as- 
sume the  crown,  we  find,  among  general  assertions  of  the 
state's  decay  through  misgovernment,  the  following  strong 
passage : — "  For  certainly  we  be  determined  rather  to  aven- 
ture  and  com'mitte  us  to  the  perill  of  owre  lyfs  and  jopardie 
of  deth,  than  to  lyve  in  such  thraldome  and  bondage  as  we  have 
lyved  long  tyme  heretofore,  oppressed  and  injured  by  extor- 
tions and  newe  impositions  ayenst  the  lawes  of  God  and  man, 
and  the  libcrtic,  old  policic,  and  lawes  of  this  realme,  whcreyn 
every  Englishman  is  inherited."'"  Accordingly,  in  Richard 
III.'s  only  parliament  an  act  was  passed  which,  after  reciting 
in  the  strongest  terms  tlic  grievances  lately  endured,  abrogates 
and  annuls  forever  all  exactions  under  the  name  of  benevo- 
icncc.«  The  liberties  of  tliis  country  were  at  least  not  directly 
impaired  by  the  usurpation  of  Richard.  But  from  an  act  so 
deeply  tainted  with  moral  guilt,  as  well  as  so  violent  in  all  its 
circumstances,  no  substantial  benefit  was  likely  to  spring. 
Whatever  difficulty  there  may  be  in  deciding  upon  the  fate  of 
Richard's  nephews  after  they  were  immured  in  the  Tower, 
the  more  public  parts  of  the  transaction  bear  unequivocal  testi- 
mony to  Iiis  ambitious  usurpation.*?     It  would  therefore  be 


really  perpetrated  by  the  orders  of  Rich- 
ard,   than   on    that   of   Walpole.    Cartf, 


I  Difttrence  of  Absolute  and  Limited 
Monarchy,  p.  Bj.  ... 
fji  Kit.  I'arl.  vol.  vi.  p.  241.  Hfnty.   and    T-atng,   who   m.iintain   that 
n  !  R.  III.  c.  ;.  the  Dirke  of  York,  at  least,  was  in  son'e 
(J  The  lonR-'if'liatcd  riiicstion  a?  to  Ihe  way    released    from   the    Tower.    anJ    re- 
murder    of    Edward     anil     liis    brother  appeared    as    Pcrkin    Warheck.      But   a 
Beems  to  me  more  pr^ilnbly  ?oIv(-d  on  very  stronK  conviction  either  way  is  not 
the    common    supposition    that    il    was  readily  attainable- 


THE   MIDDLE  AGES 


44J 


foreign  to  the  purpose  of  this  ctiapter  to  dwell  upon  his  assump- 
tion of  the  regency,  or  upon  the  sort  ol  election,  however 
curious  and  remarkable,  which  gave  a  pretended  autliority  to 
his  usurpation  of  the  throne.  Neither  of  these  has  ever  been 
alleged  by  any  party  in  the  way  of  constitutional  precedent 

At  this  epoch  I  terminate  these  inquiries  into  the  English 
constitution:  a  sketch  very  Uuperiect,  I  fear,  and  unsatisfac- 
tory, but  which  may  at  least  answer  the  purpose  of  fixing  the 
reader's  attention  on  the  principal  objects,  and  of  guiding  him 
to  the  purest  fountains  of  constitutional  knowledge.  From 
the  acce.ssion  of  the  house  o£  Tudor  a  new  period  is  to  be 
dated  in  our  history,  far  more  prosperous  in  the  diffu&ion  of 
opulence  and  the  preservation  of  general  order  than  the  pre- 
ceding, but  less  distinguished  by  the  spirit  of  freedom  and 
jealousy  of  tyrannical  power.  We  have  .seen,  through  the  twi- 
light of  our  Anglo-Saxon  records,  a  form  of  civil  policy  estab- 
lished by  our  ancestors,  marked,  like  the  kindred  govemmcnta 
of  tlie  continent,  with  aboriginal  Teutonic  features;  barbarous 
indeed,  and  insufficient  for  the  great  ends  of  society,  but  ca- 
pable and  worthy  of  the  improvement  it  ha.s  received,  because 
actuated  by  a  sound  and  vital  spirit,  the  love  of  freedom  and 
of  justice.  From  these  principles  arose  that  venerable  insti- 
tution, which  none  but  a  free  and  simple  people  could  have 
conceived,  trial  by  peers — an  institution  common  in  some  de- 
gree to  other  nations,  but  which,  more  widely  extended,  more 
strictly  retained,  and  better  modified  among  ourselves,  has  be- 
come perhaps  the  first,  certainly  among  the  first,  of  our  secur- 
ities against  arbitrary  government.  We  have  seen  a  foreign 
conqueror  and  his  descendants  trample  almost  alike  upon  the 
prostrate  nation  and  upon  those  who  had  been  compnnions 
of  their  victory,  introduce  the  5er\'itudes  of  feudal  law  with 
more  than  their  u.sual  rigor,  and  establish  a  large  revenue  by 
continual  precedents  upon  a  system  of  universal  and  prescrip- 
tive extortion.  But  the  Norman  and  English  races,  each  unfit 
10  endure  oppression,  forgetting  their  animositici  in  a  common 
interest,  enforce  by  arms  the  concession  of  a  great  charter  of 
liberties.  Privileges  wrested  from  one  faithless  monarch  are 
preserved  with  continual  vigilance  against  the  machinations 
of  another :  the  rights  of  the  people  become  more  precise,  .ind 
their  spirit  more  magnanimous,  during  the  long  reign  of  Henry 
in.     Witli  greater  ambition  and  greater  abilities  than  his 
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father.  Edward  I.  attempts  in  vain  to  govern  in  an  arbitiarf 
manner,  and  has  the  mortification  of  seeing  his  prerogative 
fettered  by  still  more  important  timitations.  The  great  cooncO 
of  the  nation  is  opened  to  the  rq)resentatives  of  the  commons. 
They  proceed  by  slow  and  cautious  steps  to  remonstrate  against 
public  grievances,  to  check  the  abuses  of  administration,  and 
sometimes  to  chastise  public  delinquency  in  the  officers  of  the 
crown.  A  number  of  remedial  provisions  are  added  to  the 
statutes;  every  Englishman  learns  to  remember  that  be  b 
the  citizen  of  a  free  state,  and  to  claim  the  common  law  as  his 
birthright,  even  though  the  violence  of  power  should  intern^ 
its  enjoyment.  It  were  a  strange  misrepresentation  of  bistoiy 
to  assert  that  the  constitution  had  attained  anything  like  a  per- 
fect state  in  the  fifteenth  century ;  but  I  know  not  whether  here 
are  any  essential  privileges  of  our  countrymen,any  fundamental 
securities  against  arbitrary  power,  so  far  as  they  depend  upon 
positive  institution,  which  may  not  be  traced  to  the  time  when 
the  house  of  Plantagenet  filled  the  English  throne. 


THE   MIDDLE  AGES 


449 


to 


NOTES  TO  BOOK  VIII. 

PARTS  I.  AND   II. 
Note  I. 

These  seven  princes  ennmerat«d  by  Bedc  have  been  called  Bret- 
waldas,  and  they  have,  by  late  hi.4tcirians.  been  advanced  to  higher  im- 
porUiice  and  to  a  difiereni  kind  of  power  than,  as  it  appears  to  nie,  there 
IS  any  .sufficient  ground  to  bestow  on  them.  But  as  I  have  gone  more 
fuUy  into  this  subject  in  a  paper  published  in  the  32d  volume  of  the 
"  Aichxologia,"  1  shall  content  niysclT  with  giving  the  most  material 
parts  of  what  will  there  be  found. 

Bedc  is  the  orietnal  witness  (or  the  seven  tnonarchs  who  before  his 
time  had  enjoyed  a  preponderance  over  the  Anglo-Saxons  south  of 
the  Humbcr: — "  Qui  cunciis  ausiratibus  gcntis  Anglorum  provinciis. 
4JUSC  Humbrx  fluvio  ct  contiguis  ci  tcrminis  sc(|uestranlur  a  Borcalibus, 
impcrarunt."  (Hist.  Eccl.  hb.  ii.  c.  S.)  The  lour  first-named  had  no 
authority  over  Nonhumbria;  bat  the  last  three  being  sovereigns  of  that 
kingdom,  their  sway  would  include  the  whole  of  England. 

The  Saxon  Chronicle,  under  the  reign  of  Egbert,  says  that  he  was  the 
eighth  who  had  a  dominion  over  Britain;  using  the  remarkable  word 
Brctwalda.  which  is  found  nowhere  cisr.  This,  b^  its  root  waldon,  a 
Saxon  verb,  to  nilc  (whence  our  word  n<ifl4),  implies  a  ruler  of  Britain 
or  the  Brilons.  The  Chronicle  then  copies  the  enumeration  of  the  other 
seven  in  Bedc,  wirh  a  little  abridgment.  The  kings  mentioned  by  Bcde 
are  jKlli  or  Ell:i.  founder  of  the  kingdom  of  the  South-Saxons,  about 
477;  Ceanlin,  of  Wessex.  alter  the  interval  of  nearly  a  century;  Ethel- 
twrt,  of  Ken,  the  first  Christian  king:  Redwatd.  of  Easi  Anslia:  after 
him  three  Nurthiiiiibrian  kiiUKK  in  siicee«)iion,  Edwin,  Oswald,  Oswin. 
We  have,  therefore,  sufiicient  ic&timony  that  before  the  middle  of  the 
aeventh  century  four  kings,  from  four  .^nglo-Saxon  kingdoms,  had.  at 
intervals  of  time,  brcomr  superior  to  Ihe  rest;  excepting,  however,  the 
Northumbrians,  whom  Bede  distinguishes,  and  whose  subjection  to  a 
snuthcrn  prince  docs  not  appear  at  all  probable.  None,  therefore,  of 
these  could  well  have  been  callud  Bretwalda,  or  ruler  of  the  Britons, 
while  not  even  his  own  countrymen  were  wholly  under  his  sway. 

We  now  come  to  three  Northumbrian  kings.  Edwtn,  Osw.ild,  and  Os- 
win, who  ruled,  in  Bede's  language,  with  greater  power  than  t!ie  preced- 
ing, over  all  the  inhabitants  of  Drilain,  both  English  and  British,  with 
the  sole  exception  of  the  men  of  Kent.  This  he  reports  in  another  place 
with  respect  to  Edwin,  the  first  Northumbrian  convert  lo  Christianity; 
whose  worldly  power,  he  says,  increased  so  much  that,  what  no  English 
sovereign  had  done  before,  he  extended  his  dominion  to  the  furthest 
bounds  of  Britain,  whether  inhabited  by  English  or  by  Britnns.  f  Hist, 
Eccl.  lib.  ii.  c.  Q.)  Dr.  Linijard  has  pointed  out  a  remarkable  confirma- 
tion c(  this  testimony  of  Bede  in  a  Life  of  St.  Columba.  published  by 
the  Bollandists.  He  names  Cuminiuji,  a  contemporary  writer,  as  the 
author  of  this  Life;  but  I  find  that  these  writers  give  several  reasons  tor 
doiibting  whether  it  be  his.  The  words  are  as  follows: — "  Oswaldum 
regcm,  in  procinctn  belli  castra  metatum,  et  in  papilione  «ipra  pulvillum 
dormicntcm  allocuius  est.  ct  ad  bcUum  proccdcrc  jnssit.  Processit 
et  sccuta  c!?t  victoria;  reversti^que  postea  totiiis  Britanniji*  impcrator 
ordtnatus  a  Deo.  ct  tota  incredula  gens  baptj/ata  est."  (Acta  Sanc- 
torum. Jun.  23.)  This  passacc.  on  account  of  the  uncertainly  of  the  au- 
thor'* age.  mtpht  not  appear  siiilVicnt.  But  this  anonymous  Life  of  Co- 
luniba  is  chiefly  taken  from  that  by  Adamnan,  written  about  700:  and 
in  that  Life  we  find  the  imporunt  cxpre&sion  about  Oswald—"  totius 
Vol.  n.— 89 
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Britannix  !rnp«rator  ordinatus  a  Deo."  We  have.  tlierefoK.  here  prob-' 
ably  a  di^tinri  recognition  o<  the  Saxon  word  Bretwalda:  for  what  die 
could  iitiHwrr  ti>  Kiii(KTur  oi  Britain?  And,  as  Ur  as  1  knuw,  it  is  the 
only  one  tlui  exists.  It  stemi  more  likely  th»t  Ailamiun  refers  to  a 
distinct  tille  b^Mowed  on  Oswald  by  his  .lubjects,  than  that  he  means 
to  iisKcrt  a>  a  fiicl  th;it  he  truly  ruled  over  all  Britain.  This  is  not  very 
credible,  notwithstanding  the  lan^wice  of  Bedc.  who  loves  to  amplify 
the  power  of  lavnrite  munarch*.  For  though  it  may  be  admitted  tha 
these  Northumbrian  kinKs  enjoyed  at  limes  a  preponderance  over  th 
other  Anglo-Saxon  principalilieii,  we  know  that  hath  Edwin  and  Oft* 
wald  lost  their  liven  iii  gTt:i\  defcal«  hy  Penda  of  Mercia.  Nor  were  the 
Strathcluyd  Britons  in  any  permanent  subjection.  The  name  of  BreL- 
walda,  .IS  applied  lo  these  three  kings,  though  not  so  abstird  as  to  nuke 
il  incredible  that  they  assumed  il,  asserts  an  untruth. 

It  if,  however,  at  all  events  plain  from  bistorv  that  they  obtained  their 
siipet^orily  hy  force:  and  wc  may  probably  believe  the  same  of  the  four 
earlier  kingrt  enumerated  by  Bede.  An  elective  dignity,  such  as  is  now 
sometimes  supposed,  cannot  be  presumed  in  the  absence  of  every 
semblance  of  evidence,  and  against  manifest  probability.     What  ap- 

Searance  do  we  find  of  a  federal  union  among  the  kites  and  crows, 
lilton  calls  Ihcm.  of  the  Heptarchy?'  What  but  ttic  law  of  the  strong' 
csl  couhl  have  kept  these  rat>acious  and  restless  warriors  from  tearing 
the  vitals  of  their  common  counlir?  The  influence  of  Christianity  in 
efTecting  a  compaiattvc  civilization,  and  producing  a  sense  of  political 
as  well  as  religious  unity,  had  not  yet  been  felt. 

Mercia  look  the  place  of  Northumberland  as  the  leading  kingdom 
of  the  Heptarchy  in  the  eighth  century.  Even  bef'irc  Bede  brought  his 
Ecclesiasltea]  History  to  a  close,  in  7,ll.  Eihclliald  of  Mercia  had  be- 
come paramount  over  the  southern  kingdoms;  certainly  more  so  ih 
any  of  the  first  four  who  arc  called  by  the  Saxon  Chronicler  Bretwaldas, 
"  Et  he  omnes  provincix  cxtersequr  auMrales  ad  confintum  usq 
Hymbrar  fiuminis  cum  snis  mix-qnc  reeibiis.  Mercionim  regi  Ethel* 
baldu  subjecla;  sunt,"  (Htst.  Eccl.  v.  33.)  In  a  charter  of  Elhelbald  he 
styles  himseU — "  non  solum  Mcrcensiutn  sed  et  univerKarum  prnvin- 
ciarum  qu,-c  commnni  vocabulo  dicuntur  Sulhangli  divina  largientc 
Rralia  rex,"  (Coilcx  Ang.-Sax.  Dtplom.  i.  06;  vide  ettam  100,  107.) 
OfTa.  his  successor,  retained  great  part  of  this  ascendency,  and  in  his 
charters  »omclim«s  styles  himwlf  "  reir  Anglnrum,"  sometimes  "  ren 
Mcrciorum  simuli|ue  aliaruni  orcuniqiiaque  nationum."  (lb.  16a,  166. 
167.  tt  oliiti.)  It  is  impossible  to  define  the  subordination  of  the  south- 
em  kingdoms,  but  we  cannot  reasonably  imagine  it  to  have  been  less 
than  ihey  paid  in  the  sixth  century  to  Ceaulin  and  Ethelbert.  Yet  to 
these  potent  sovereigns  the  Saxon  Chronicle  does  not  irive  the  name 
Bretwalda,  nor  a  place  in  the  list  of  British  rulers.  It  copies  Bede  in 
this  passage  servilely,  without  regard  to  evenls  which  had  occiirrefi 
since  the  termination  of  his  history. 

I  am,  however,  inclined  to  believe,  eombinina  the  p.-iSEage  Adamnan 
with  this  less  explicitly  worded  of  the  S.ixon  Chronicle,  that  the  three 
Northumbrian  kings,  having  been  victorious  in  war  and  paramoiinl 
over  the  minor  kingdoms,  were  really  designated,  at  least  anionp  their 
own  Bubiccts.  by  the  name  Bretwalda.  or  ruler  of  Britain,  and  totius 
Brit.inni;c  impcrator.  _  The  assumption  of  so  pompous  a  title  is  char- 
acteristic of  the  vaunting  lone  which  conlinued  to  increase  down  to  the 
Conquest.  We  may.  therefore,  admit  as  probable  that  Oswald  nf  Norih- 
umbria  in  the  seventh  century,  as  well  as  his  father  Edwin  anr)  his  son 
Oswin.  took  the  appellation  of  Dretwnlda  to  indicate  the  supremacy 
they  had  nblained.  not  onty  over  Mercia  and  the  other  kingdoms  of 
their  countrymen,  but.  by  dint  of  successful  invasions,  over  the  Straih- 
doyd  Britons  and  the  Scots  beyond  the  Forth.    I  still  enlcctain  the 
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greatest  doubts,  to  say  no  more,  whether  this  title  was  ever  apptieil  to 
■ay  but  ihtse  Nonhumbrian  kings.  It  would  have  been  manifestly 
rtdiculous.  too  ridiculous,  one  would  thinh.  even  for  Anglo-Saxon 
Brandilotjiieni.-e,  to  confer  it  on  the  first  four  in  Bcdc's  list;  and  if  it  ex- 
prcsHi-d  an  aeknowk-dited  supremacy  over  the  whole  nation,  why  wm 
It  never  a«Miined  in  tbc  eighth  century? 

We  do  nut  derive  mticii  additional  information  from  later  histnrinns. 
Florence  of  Worcertcr.  who  usually  copies  the  Sa^xon  Chronicle,  merely 
in  this  instance  transcribes  the  text  of  Bedc  with  more  exactness  than 
that  had  done:  he  neither  rvpeits  nor  translates  the  word  Brctwalda. 
Henry  of  Huntingdon,  after  repealing  the  passage  in  Bedc.  adds  lig- 
bert  to  the  «cvi-n  ktnx'*  ihercin  mentioned,  calling  him  "rex  ct  mon- 
archa  toiius  Britanniie,"  duubtlcts  as  a  translation  of  the  word  Brct- 
walda  in  Oie  Saxnn  Chronicle;  subjoining  the  names  of  Alfred  and  Ed> 
gar  «s  ninth  ;ind  teplh  in  the  list  Egbert,  he  says,  was  eighth  of  ten 
kingi  remarkable  for  their  bravery  and  power  <fortis&imorum)  who 
have  reigned  in  England,  tt  is  strange  that  Edward  the  Elder,  Athet- 
slan.  and  Edred  are  [Missed  over. 

Kapin  was  the  first  who  broiiched  the  theory  of  an  elective  BretwaMa, 
pos.se»ing  a  sort  of  monarchical  supremacy  in  the  conslitiilion  o(  the 
Heptarchy:  something  lite,  as  he  says,  the  dignity  of  tladthulder  of  the 
Netherlands.  It  was  taken  up  in  later  limes  by  Turner,  Lingard,  Pal- 
grave,  and  Lappenbrrg.  But  for  this  there  is  certainly  no  evidence 
whatever;  nor  do  I  perceive  in  it  anything  but  the  very  reverse  of  prob- 
ability, especially  in  the  carher  instances.  With  what  we  read  in  Bede 
we  may  be  content,  confirmed  as  with  respect  to  n  Northumbrian  sov- 
ereign it  appears  to  be  by  the  Liic  of  Columba;  and  the  plain  history 
will  be  no  more  than  this — that  four  princes  from  among  the  southern 
Anglo-Saxon  kingdoms  at  different  times  obtained,  probably  by  force, 
a  superiority  over  the  rest:  that  afterwards  three  Northumbrian  kings 
tinited  a  similar  supremacy  with  the  governmcm  of  their  own  domin- 
ions: and  that,  having  been  successful  in  reducing  the  Britons  of  the 
north  and  also  the  Scots  into  subjection,  they  assumed  the  title  of  Ilrct- 
walda,  or  ruler  uf  Britain.  This  title  was  not  taken  by  any  later  kings, 
though  some  in  the  eighth  century  were  very  powerful  in  England;  nor 
did  it  attract  much  attention,  since  we  lind  the  word  only  oiire  em- 
ployed by  a  hiKlorian,  and  never  in  a  charter.  The  rtmsrqucnce  I 
should  draw  is,  that  too  great  prominence  has  been  given  to  the  appella- 
tion, and  undue  inferences  sometimes  derived  from  it,  by  the  eminent 
writers  above  mentioned. 

NOTS    II. 

The  reduction  of  all  England  under  a  single  sovereign  was  arcom- 

filished  by  Edward  the  Eliler,  who  may,  therefore,  be  reckoned  the 
ounder  uf  our  monarchy  more  justly  than  Egbert.  Tlic  five  Danish 
towns,  a*  they  were  called,  Leicester,  Lincoln,  Stamford.  Derby,  and 
Nollinicham.  had  been  brought  under  the  obedience  of  his  gallant  sister 
yEthelfleda,  to  whom  Alfred  had  intrusted  the  viceroyalty  of  .Mercia. 
Edward  hims<'lf  subdued  the  Danes  of  Hast  Analia  and  Northumber- 
land. In  922  "Ibc  kings  o(  the  North  Welsh  sought  him  to  he  their 
lord."  And  in  giJ  "  chose  him  lor  father  and  lord,  the  king  i:»f  the 
Scots  and  the  whole  nation  of  the  Scots,  and  Reiinuld,  and  the  son  of 
Eadulf.  and  all  those  who  dwell  in  Northumherlnnd.  as  well  English  as 
Danes  and  Northmen  and  other?,  and  aI*o  the  king  of  the  Strathcluyil 
Britons,  an^  all  the  Strathckiyd  Brilons  "    fSax.  Chronicle.) 

Edward  dii-d  next  year;  of  his  son  /F.lhfl*tnn  it  is  said  that  "  he  ruled 
all  till-  kinjis  who  were  in  this  island;  fir-il.  Howcl  king  of  Wrsi  Welsh, 
and  Constanline  king  of  the  Scots,  and  Uwcn  king  of  the  CvkentiaQ 
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(Silurian)  people,  and  E^drad  son  of  Ealclalf  of  Bamborough.  and  ' 
confirmed  the  peace  by  plcdRc  and  by  oaihs  at  Ibc  place  which  is  u 
Earaoi,  on  the  fourth  of  the  ld»  of  July;  and  they  renounced  all  idc^- 
atrv.  and  after  tliat  submitted  to  him  in  peace."    (fd.  a.o.  9j&) 

rrom  this  time  a  sirikinK  cliangc  is  reniarkabli:  in  the  5t>-le  of  oar 
kings.  Edward,  of  whom  we  have  no  extant  charters  after  these  great 
iubmUsions  uf  (he  native  princes  calls  himself  only  Aagul-Saxonam 
rex  But  in  iho^t  of  Athelslan.  such  as  arc  reputed  ectiuine  (.for  ihc 
tone  is  tlill  more  pompous  in  »r>inc  marked  by  Mr.  Kemble  <ritb  an 
asterisk),  we  meet,  as  early  as  g.>;,  with  "  tMius  Brilanntic  monarcbos. 
rex,  rector,  or  basileus;"  "  lotius  Britannia*  solio  sublimatus;  *'  utd 
other  plira»cs  of  insular  sovereignly.  (Codex  Diplom.  vol.  ii.  fiauim; 
vol.  V.  198.)  What  has  been  attributed  to  tbe  tmaKioary  Bretwaldas 
U'longcd  truly  lo  the  kineii  of  the  tenth  century.  And  the  grandilo- 
quence of  ihctr  title*  i%  sometimes  almo.st  ridiculous.  Thry  aHecled 
particularly  that  of  Basileus  as  something  more  imperial  than  kinK,  aa^ 
less  easity  understood.  Edwy  and  Edgar  are  remarkable  for  this  pomp, 
which  shows  itself  also  in  the  spurious  charters  of  older  kinKS-  Bui 
Edmund  and  Itdrcd  with  more  truth  and  simplicity  had  generally  de- 
nominated themselves  "  rex  Anglorum.  cx(crurumi]uc  in  circuttu  per- 
stslenlium  ^ubernalor  et  rector."  (Codex  Diplom,  vol,  ii.  patttmS) 
An  expression  which  was  retained  sometimes  by  Edgar.  And  tboogb 
these  exceedingly  pompous  phrases  seem  to  have  become  less  frequent 
in  the  next  century,  we  find  "  lotius  Albionis  rex,"  and  equivalent  terras, 
in  all  the  charters  of  Edward  the  Confessor^ 

But  looking  from  these  charters,  where  our  kings  assened  what  they 
pleased,  to  the  actual  truth,  ii  may  be  inquired  whether  Wales  and  Scot- 
land were  really  subject,  and  in  what  dcnTcc,  to  the  self-styled  Basileus 
St  Winchester.  This  is  a  debatable  land,  which,  as  merely  hijtorical 
anti<iuities  are  far  from  being  the  object  of  this  work,  I  shall  leave  to 
national  prejudice  or  philosophical  impartiality.  Edgar,  it  may  be  nun- 
tionrd.  in  a  celebrated  charter,  dated  in  064.  asscns  his  conquest  of 
Dublin  and  great  part  of  Ireland: — "  Mihi  antem  concessit  propitii 
divinita»  cum  Anglorum  imperio  omnia  regna  insularum  oceani  citni 
suis  ferocissimis  regibus  us^ue  Morwegiam.  raaximamque  partera  Hi- 
bemix  cum  sua  nobiltssima  civitatc  Dubltnia  Anglonim  regno  sub- 
jugare;  quo*  cltam  omnca  mei»  imperils  colla  subdere.  Dei  favcntc 
gratia.  coegL"  (Codex  Diplom.  ii.  404.)  No  historian  mentions  any 
cononesi  or  even  expedition  of  this  kind.  Sir  Francis  Palgrave  (ii,  458) 
thiuKs  the  chatter  "  does  not  contain  any  exprcssiun  which  can  give  rise 
to  suspicion:  and  its  tenor  is  entirely  consistent  with  history:  "  mean* 
ing.  I  prcMime.  that  the  silence  of  history  ig  no  contradiction.  Mr- 
Kemble.  however,  marks  it  with  an  asterisk.  I  will  mention  here  that 
an  excellent  summary  of  Anglo-Saxon  history,  from  the  earliest  time* 
to  the  Conquest,  has  been  drawn  up  by  Sir.  F.  Palgrave,  in  the  second 
volume  of  the  Kise  and  Frogresi  01  the  English  Comiaoawealth. 


Note  III. 

The  proper  division  of  freemen  was  into  eorls  and  ceorls:  ge  eoric— 
ge  ceorle:  ge  corlisehe — gc  ceorlische:  occur  in  .wvcral  Anglo-Saxoa 
texts.  The  division  corresponds  to  the  phrase  "  gentle  and  simple  '*  ol 
later  times.  Palgrave  {p.  11.)  a^ecs  with  this.  Yet  in  another  place 
(vol.  ii.  p.  352)  he  says,  "  It  certainly  designated  a  person  of  noble  race. 


« "  A*  a  renrral  mtr  it  mar   t>c  oh- 
Mrvcd  that  before  the  letitb  eentxiry  (h> 

abovi  that  time  ihe  infioenec  ol  th*  R». 
lanline  court  bccan  to  be  (clt;  and  that 


from  the  taller  hall  ol  that  orWrnj 
pedantry  «nd  abiordily  *tninlc  tor  tkl 
inaMcry."  Kemblc'a  IntroonctioD  to 
VOL  ii.  p-  a. 
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This  ts  the  form  in  which  it  is  employed  in  the  laws  of  Ethclberl.  The 
car]  and  the  churl  arc  put  in  oppu&ition  to  each  other  as  the  two  ex- 
tremes of  society."  1  cannot  assent  to  this;  the  second  thoughts  of 
my  learnril  friend  I  JJkc  less  th*n  the  firsL  It  S«m»  hke  s.-nying  men 
and  women  arc  the  extremes  of  humanity,  or  odd  and  even  of  number. 
What  w3i  in  the  mifldlc?"  Mr,  Kembic,  in  his  Glossary  tn  Bi,-awiiif, 
explains  vorl  by  vir  foritt,  f^aH  rir;  and  proceeds  tliu*;— "  Eofi  is  not 
a  title,  as  wilh  lis,  any  more  thnn  bi^om  .  .  .  Wc  may  safely  look  uf>nn 
ihc  ongin  ol  earl,  «h  a  title  of  r;iiik^  to  be  the  name  us  that  t»f  Ihir  ci/miUs, 
who,  according  to  Tacitus,  espurcially  attached  themielves  lo  any  dis- 
tinguished chief.  I'h.it  thcst;  fidetes  bccnme  under  a  warlike  prince 
samcthiMK  mure  important  than  the  e.'irly  conslitulion  uf  our  tribes 
contemplated,  is  natural,  and  is  moreover  proved  by  history,  and  they 
laid  the  foundation  of  thai  .■;ystem  which  recognizee  the  king  as  the 
fountain  oi  honor.  In  the  later  Anglo-Saxon  constitution,  caldorman 
was  a  prince,  a  governor  of  a  country  or  small  kmgdom,  sub-rtgultcs ; 
he  wns  a  constitutional  officer-,  the  carl  was  not  an  onicer  at  all,  though 
afterwards  the  government  of  counties  came  to  be  intrusted  to  him;  at 
first,  if  he  had  a  be}ir^num  or  feud  at  all,  it  was  a  horse,  or  rings,  or  arms; 
afterwards  lands.  This  appears  constantly  in  Beowulf,  and  requires  no 
further  remark."  A  speech  indeed  aschbed  to  Withrcd  King  of  Kent, 
in  696,  by  the  Saxon  Cnroniclc,  would  prove  carts  to  have  been  superior 
to  aldermen  in  that  early  age.     But  the  forgery  seems  loo  gross  to  im- 

fosc  on  any  one.  Ceorl,  in  Beowulf,  is  a  msn.  vir;  it  is  sometimes  a 
usband;  a  woman  is  said  eeoriian,  1,  r.  viro  se  adjitngere. 
Dr.  LiuKard  has  clearly  apprehended,  and  that  long  before  Mr.  Kem- 
hle's  publication,  the  distributive  character  of  the  words  corl  and  ceorL 
"Among  the  Anglo-Saxon*  the  free  population  was  divided  into  the 
eorl  and  ceorl.  the  man  of  noble  and  tgnoble  descent;  "  and  he  well 
observes  that  "  by  not  attending  to  this  meaning  of  the  word  cor),  and 
rendering  it  earl,  or  rather  conifj.  the  translators  of  the  Saxon  laws  have 
made  several  passages  unintelligible."  (Hist,  of  England,  i.  ^&.)  Mr. 
Thorpe  has  nat.  as  1  conceive,  explained  the  word  as  accurately  or  ncr- 
Spicmmsly  as  Mr.  KemWe.  He  says,  in  his  Glossary  to  Ancient  Eng- 
lish Laws, — "  Eorl  comes,  satelles  principis.  This  is  the  prose  definition 
of  the  word;  in  Anglo-Saxon  and  Old  Saxon  poetry  it  signifies  man, 
though  generally  applied  to  one  of  coiisiderntirm  on  account  of  hi*  r;inlc 
or  valor.  Its  etymon  is  unknown,  one  deriving  it  from  Old  Norse,  ar, 
miniMer,  jiatcllcs;  another  from  y<>rj,- priflitim.  (See  B.  Hald.  voc. 
Jar],  and  the  Gloss,  to  Sa-nmnd,  by  Kddu.  1.  i.  p.  597)  This  title,  which 
seems  introduced  hy  the  Jutes  of  Kent,  occurs  frequently  in  the  laws 
1)1  the  king*  of  that  c[i»Irict,  the  first  mention  of  it  being  in  Ethclbcrt, 
13.  Its  more  general  use  among  us  dates  from  the  later  Scandinavtan 
invasions;  and  though  originally  only  a  title  of  honor,  it  became  in  later 
times  one  of  office,  nearly  supplanting  the  older  and  more  Saxon  one 
of  ealdorm,-in."'  'Hie  editor  docs  not  here  particularly  advert  to  the  use 
of  the  word  in  opposition  to  ccorl.  That  a  word  merely  CKprcssing  man 
may  become  appropriate  to  men  of  dignity  appears  from  bar  and  baraj 
and  something  analogous  is  seen  in  the  Latin  vir.  Lappcnberg  (vol.  ii. 
p.  1,0  says. — ■'  The  title  of  eorl  occurs  in  early  times  among.thc  laws  of 
the  Kentish  kings,  hut  became  more  general  only  in  the  Danish  times, 
and  is  probably  of  old  Jiitish  origin."  This  is  a  cnnlnsion  of  words;  in 
the  laws  of  the  Kentish  kings,  eorl  mnins  only  tngcnuui,  or,  if  we  please, 
Hobilis;  in  the  Danish  limes  it  was  comes,  as  has  just  been  pointed  out, 


a  An  earlier  trrittr  hu  fsll«n  Into  the 
MKir  mituhc.  wTiich  ih'iolrl  lie  CTtrti- 
«•),    s)    the  criuif-ocal    mcnnlnii  ol  th« 

Wic!     n'll     tmiftil     rawly     'Iccnvc     lli« 

reader.     "  Ccoil*,  or  crilisc   mea.  «r( 


npiio«*<l,  »«  tli#  lowMt  drbcripilnn  at 
IrrFnicn.  In  eorli,  as  the  tiiKhcM  of  lh« 
Dobiliiy."  Tfeywood  "  On  Rinks  among 
the  AngIi>-SAjii>na,"  p^  J7S. 
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Sitch  was  the  eorl,  ami  such  the  ceorl,  of  our  forefathers — one  »  gen* 
llcmen.  the  other  a  yeoman,  but  both  freemen.  We  are  liable  lo  be 
miskd  by  the  new  meaning  which  from  the  tenth  century  wrs  attacltcd 
to  the  former  word,  a»  well  a»  by  the  inveterate  ptcjudicc  that  nobilUjr 
ot  binb  must  carry  with  it  something  of  privilege  above  the  moH  »«• 
feci  freedom.  But  we  4o  not  appreciate  highly  enough  the  value  oi  tba 
latl«r  in  a  »ini-barbarous  society.  The  eorlcundman  ma  Rcnenllf, 
though  not  necessarily,  a  freeholder:  he  might,  unlets  restrained  bf 
si>ecial  tenure,  depart  from  or  alienate  hit  land;  he  was,  if  a  freeholder, 
a  judge  in  the  county  coun;  he  might  marry,  or  become  a  priest,  ^t  hii 
discretion;  his  oath  weighed  heavily  in  compurgation:  alK>ve  xll,  liis 
life  was  valued  at  a  high  composition;  we  add.  of  course,  the  genertl 
respect  which  attaches  itself  to  the  birth  uid  position  of  a  gentlemen. 
Two  clas&CA  indeed  there  were,  both  "  corlcund."  or  of  gentle  birth,  and 
so  called  in  opposition  to  ceorls,  but  in  a  relative  subordination.  Sir 
F.  Palgrave  has  pointed  out  the  distinction  in  a  passage  which  I  shall 
extract: — 

"  The  whole  scheme  ot  the  Anglo-Saxon  law  is  founded  upon  the  pre- 
sumption that  every  freeman,  nnt  Itring  a  '  hiaford,'  wa^  attached  to  & 
superior,  to  whom  be  was  bound  by  fealty,  and  irum  whom  he  conld 
claim  a  legal  protection  or  warranty,  when  accused  of  any  tran^fres- 
sion  or  cnme.  It.  therefore,  the  'corlcund'  individual  did  not  poswa 
the  real  property  which,  either  from  its  tenure  or  its  extent,  was  sticb 
as  to  constitute  a  lordship,  he  was  then  ranked  in  the  very  nutncrous 
class  whose  members,  in  Wcssex  and  its  dependent  states,  were  origi- 
nally known  by  the  name  of '  sithcundmcn.'  an  appellation  which  we  mair 
pnraphrasc  by  the  heraldic  expression.  '  gentle  by  blnh  and  biood.^ 
This  term  of  githcundman,  however,  was  only  in  u»e  in  the  earlier  peri- 
ods. After  the  reign  of  Alfred  it  is  lost;  and  the  most  comprehcnstrt 
and  significant  denomination  given  to  this  class  is  that  of  '  sixhccod- 
men,'  indicating  their  position  between  the  highest  and  lowest  law- 
worthy  clsbiies  of  society.  Other  designations  were  derived  from  their 
services  and  tenures.  Radechnights,  and  lesser  thanes,  seem  to  be  in- 
cluded in  this  rank,  and  Id  which,  in  many  instances,  the  general  name 
of  sokemen  was  applied.  But.  however  designated,  the  siihcundman,  or 
sixhwndman.  appears  in  every  instance  in  the  same  rcLitive  position  in 
the  ci immunity— claused  amongst  the  nobility,  nhencver  the  corl  and 
the  ceorl  are  placed  in  direct  opposition  to  each  other;  always  con- 
sidered below  the  lerrtloHal  aristocracy,  and  yet  distinguished  from  the 
villenage  by  thi.'  importiuil  rJuht  of  selecting  his  hlaford  at  his  will  and 
pleasure.  By  common  right  the  '  sixhcendman  '  was  not  to  be  annexed 
lo  the  glebe.  To  use  the  expression*  employed  by  the  compilers  of 
Domesday,  he  could  '  go  with  his  land  wheresoever  he  chose."  or.  leav- 
ing his  land,  he  might  '  commend '  himsielf  to  any  blaford  who  would 
accept  of  his  fealty."    (Vol.  i.  p.  14.)' 

It  may  be  pointed  out.  however,  which  Sir  F,  P.  has  here  forgotten 
to  obscr\'e.  that  the  distinaion  of  wrregild  between  the  twclfhjmd  and 
syxhynd  was  abolished  by  a  treaty  between  Alfred  and  Guthntm. 
(Thorpe's  Ancient  I-aws.  p.  66.)  Thi-t  indeed  affects  only  the  reciproc- 
ity of  law  between  English  and  Danes.  Yei  it  is  certain  that  from  that 
time  we  rarely  find  mention  of  the  intermediate  rank  between  the  twelf- 
hynd.  or  superior  thane,  and  the  twyhynd  or  ceorl.  The  sithcundmaa. 
it  would  seem,  was  from  henceforth  rated  at  the  same  composition  as 


H*  nut  the  word  mlhcimdmnn  pn-rj)' 
trif  descripllve  of  hU  dei>endcnee  on  a 

toril,   Irotn   the   Sunn   tnb   tilhiam.   lo 
pllowf 
f  Ttii*    riehl    ril    c  li'malnii    >    Innl    at 
pltuura,  M  lUtls  tiwUI,  t<«au  ooi  ta- 


dUputahlc  FtionK'^  '"  warrant  t>>  centr- 
al «  prapuiitlcin.  The  coicliironi  ot  iro- 
tnc  in  lilt  tflcifnih  crnlurr.  ohatrvfr 
Ibrr  mny  oncv  have  Ixcn,  bad  b> 
eiccciJInKljr  i-»rl«Ha. 
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his  lord;  yet  there  Is  one  tpparetit  exception  (I  liavc  not  obter^ed  any 
other)  in  the  laws  of  Henry  I.  h  is  said  here  (C  76).—"  i-iberi  alU 
twjrhyndr,  alii  svKh)rndi.  alii  Iwelfhyndi.  Twyhyndu^  homo  dicitur. 
cu]us  wcra  est  Z3  sol)doTum,  qui  f&ciunt  4  libras.    Twdlhyndu»  eitl  homo 

(nlene  nobilis,  id  est,  thainus,  cujus  wera  eM  ],joo  solidorum,  qui  (aciunt 
ibras  35."  tt  15  remarkable  that,  though  the  <iyxhyndman  is  nnmed  ai 
first,  nothing  more  it  said  of  him,  and  Ihe  Iwelfhyndinati  is  defined  to  be 
a  thane,  ll  appears  from  several  pas<<ages  that  the  )aws  recorded  in  this 
treatise  are  chicHy  those  of  the  West  Saxons,  whieh  differed  in  some 
respects  from  [hose  of  Mercia,  Kent,  and  the  Danish  couniies.  With 
regard  to  the  word  sithcund,  it  dues  occur  occe  or  twice  in  the  laws  of 
Edward  th«  Elder,  U  might  be  supposed  that  the  Danes  had  retained 
the  principle  of  equality  amon^  all  ol  gentle  birth,  common,  as  we  re.id 
in  Grimm,  to  the  nonliem  nations,  which  the  distinction  brought  in  by 
Ihe  kings  of  Kent  between  two  classes  of  corls  or  Ihancs  seemed  to  con- 
travene. We  shall  tiavt  oecasion.  however,  to  quote  a  passage  from  the 
laws  <jf  Canute,  which  indicau-s  a  similar  distinclioii  ul  rank  among  the 
Dnncs  (hemsclvcs.  whatever  might  be  the  rule  as  to  composition  for  life. 
The  infitirnrc  of  D.inish  rnnncctions  produced  another  great  change 
in  the  notnenclature  of  ranks.  £orl  lost  its  Keneral  sense  uf  good  birth 
and  became  an  official  iitie,  (or  the  most  part  equivalent  to  alderman. 
Ihe  governor  of  a  shire  or  district.  It  is  used  in  this  sense,  for  the  first 
tiinc.  in  the  laws  of  Edward  the  Elder.  Yet  it  had  not  wholly  lost  Its 
primary  meaning,  since  we  find  eorlish  and  cforlish  opposed,  as  distribu- 
tive appelbtions,  in  one  of  AthcUlan.  (Id.  p.  46.)  It  is  said  in  a  sort  of 
compilation,  entitled,  "  On  Oaths.  Wercgitds.  and  Ranks."  subjoined 
to  Ihe  laws  of  Edward  the  Elder,  but  bearing  no  date,  that  "  It  was 
whilom  in  the  laws  uf  the  English  .  .  .  ,  that,  if  a  thune  thrived  so 
that  he  became  an  corl,  then  was  he  henceforth  of  corl-righl  worthy." 
(Ancient  Laws,  p.  8l).<^  But  this  pasiage  is  wanting  in  one  manuscript, 
though  not  in  the  oldest,  and  we  find,  just  before  it.  (he  old  distributive 
opposition  ol  ecrl  and  worl,  It  is  certainly  a  remarkable  exception  to 
the  common  ust  of  the  word  eorl  in  any  age,  and  has  led  Mr.  Thorpe 
to  suppose  that  the  rank  of  earl  could  be  obtained  by  landed  wealth. 
The  learned  editor  thinks  that  "these  pieces  cannot  have  had  a  later 
ortgin  than  Ihc  period  in  which  they  licrc  stand.  Some  ol  them  arc 
prtJbably  much  earlier  "  (p.  76).  But  the  mention  of  the  "  Danish  law." 
in  p.  79,  seems  much  against  an  earlier  date:  and  this  is  so  mentioned 
as  to  make  us  think  that  the  Danes  were  then  in  subjection.  In  the  time 
of  Edgar  corl  had  fully  acquired  its  secondary  meaning;  in  its  original 
cense  it  seems  to  have  been  replaced  by  thane.  Certain  it  is  Ihal  we  lind 
Ihane  opposed  lo  ccorl  in  the  later  |i<Tiod  of  Anglo-Saxon  monument*, 
as  corl  IS  in  the  earlier — as  if  the  law  knew  no  other  broad  line  uf  demar- 
cation among  laymen,  saving  always  Ihe  official  dignities  and  the  i^yal 
lamily.'  An<l  tht-  distinrlion  between  the  greater  ami  the  lesser  thanes 
was  not  lost,  though  ibe^  were  put  on  a  level  as  to  composition.  Thus, 
in  the  Forest  I-nws  of  Canute: — "  Sint  jam  dcinccps  nilattuor  ex  liber- 
alioribiis  honiinibus  qui  halient  Aalvas  sua*  consuctudiiies,  quos  Angli 
theRnes  appellant,  in  ijualibet  regni  mei  provtneia  consiituti.  Sint  snb 
(loolibet  eoritm  qiinttuor  ex  mediocribus  hominibus.  quos  Angli  Icsthe- 


if  Th»  rptcrrnc't  srr  In  Ihp  folio  Mli' 
tion  ol  ■•  Anci«tii  I.iiw«  nnd  Irwtitti!**  ot 
Ersliinil,"  iR^o.si  ^ittilUlii^il  \iy  iti*  Itrc- 
ord  Cotnmittian.  1  f<*r  this  may  ratitt 
•oni*  (rouble  lo  Ihoi*  wlio  ]ii>*«r»9  ihr 
odaro  etiilion,  wtiich  is  mucti  mnrc 
com  in  An, 

«  "  Ttial  the  tliatie,  at  teul  originatlr. 
wo*  •  mitnary  (nllower,  »  hotacr  l»y 
fnililaiy  irr-Kc.  iccmi  critBin;  thfinjfh 
la  lat«r  timM  ib«  r*ok  •••tu  le  bt*« 


be«n  enjof*d  hy  all  Rrcat  Undholijmv, 
R>  the  DMura]  rnnci-,mi<tini  of  nnum- 
»!ofi  (o  »  crtwin  vatnr.  Br  Mercian 
law.  he  app^an  m  a  '  (itrlMivnd* '  man. 
M»  '  w'f  '  bdiiK  i.iDo  »hillinitii,  Ttint 
Ifiiii  itigrnily  rr«»r.i  frmii  lirinjr  mlinlvr- 
ly  o(  a  milil»ry  fhamntr  i»  cviiiMit  fiwm 
niimrroiii  jiHtuiitr*  in  llic  taw*.  w1itr« 
thano  ire  raeniioned  in  a  judirial  ea- 

Eacity,  ar'l  m  dvll  ,ifricrr».       Tlwiroe'a 
Jvitirr  19  Aa«l«at  Ltwi,  <H)4.  Tfecgeo. 
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CK8  nuticupant.  Dani  vcro  yoon^cn  vocant,  locatt."  (Ancient 
ws.  p.  iSj-J  Meaniime  the  composition  for  m  earl,  whether  wc  con- 
fine that  word  to  olKce  or  suppose  that  it  extended  to  the  wealthiest 
landholders,  was  far  higher  in  thtr  later  period  than  that  for  a  thane,  u 
was  also  his  hcrioi  when  that  came  into  use.  The  heriot  of  the  kini'i 
thane  was  above  that  of  what  was  called  a  medial  thane,  or  mesne  vastti, 
the  iithcundman,  or  jyxhyndcr,  as  I  apprehend,  of  an  earlier  style. 

in  the  laws  of  the  coniincnlal  Saxons  we  find  the  rank  corresponding 
to  the  eorlcundf  of  our  own  country,  denominated  ed^ltngt  or  noble,  as 
opposed  to  the  fritingi  or  ordinary  freemen.  This  appellation  was  oot 
lost  in  England,  and  was  perhaps  sometimes  applied  to  nobles;  bat  ve 
find  it  generally  reserved  for  the  royal  family.'  tlhtt  or  noble,  some- 
times contr.ictcd.  forms,  as  is  well  known,  the  peculiar  prefiK  lo  tbe 
names  of  our  Anglo-Saxon  royal  house.  And  the  word  aikeiutg  wu 
used  not  as  in  Germany  for  a  noble,  but  a  pnncc;  and  his  composition 
was  not  only  above  that  of  a  thane,  but  of  an  aldermin.  He  ranked  as 
an  archbishop  in  this  rc&pcct,  the  alderman  as  a  bi.shop.  (Leges  E^uJ- 
rcdi,  p.  idt.)  It  is  necessary  to  mention  this,  lest,  in  speaking  of  the 
words  €ori  and  ceort  as  originally  distributive,  1  should  seem  to  have  for- 
gotten the  distinctive  superiority  of  the  royal  family.  But  whether  this 
had  always  been  the  case  I  am  not  prepared  lo  determine.  The  iim 
of  the  later  kings,  1  mean  after  Alfred,  was  to  carry  the  monarchical  prin- 
ciple as  high  as  the  temper  of  the  nation  would  permit.  Hence  they  pre- 
fer to  the  name  of  king,  which  was  associated  in  all  the  Germanic  na- 
tions with  a  limited  nowcr,  the  more  indefinite  appellations  of  impenlor 
and  bnsileus.  And  tnc  latter  of  these  they  borrowed  irom  the  Byzantine 
court,  liking  it  rather  better  than  the  other,  not  ntcfi-ly  out  of  the 
pompous  ancctation  characteristic  of  their  style  in  that  period,  but  be- 
cause, being  less  intelligible,  it  served  to  strike  more  awe,  and  alsu 
probably  because  the  title  of  western  emperor  seemed  to  be  already  ap- 
propriated in  Germany,  It  was  natural  that  they  would  endeavor  to 
enhance  the  sui^>L-riority  of  all  atfitlings  above  the  surrounding  nobility, 

A  teamed  German  writer,  who  distribures  freemen  into  bm  two 
clasKcs,  considers  the  fcorl  of  the  Angly-Saxon  laws  as  corresponding  to 
the  ingmuKS,  and  the  ihrali  ur  cme.  that  is,  slave,  lo  the  lidus  of  the  con- 
tinent. "  Adeiingus  und  liber,  Hobilis  und  itgrntmt,  fdftinguj  und  /n- 
tingui,  jarl  und  karl,  stclicn  hier  immcr  ah  Stand  der  (rcicn  deni  dcr  tm- 
freien,  dem  aervxu.  liiui,  lassus.  tkrati  entaegen."  (Grimm,  Deutsche 
Rcchts-Altcrthiimcr.  Gotlingen,  i8i8.  p.  2ih  cl  ttUbi.)  Cevrl,  however,  be 
owns  to  have  "  ctwas  bcfremdendes."  something  peculiar.  "  Der  Sinn 
jst  bald  mas.  bald  liber;  aliein  colonus.  nuticas,  tgnobiUs;  die  Mine 
zwischcn  nobiiis  und  sm'us." 

It  dues  not  appear  from  the  continental  laws  that  the  litus,  or  lidtu, 
was  strictly  a  slave,  but  rattier  a  cultivator  of  the  earth  for  a  master, 
somcttiing  like  the  Roman  coivnus.  lliough  of  inferior  estimation. c  No 
slave  bad  a  composition  due  to  his  kindred  by  law;  the  price  of  his  life 


/  Thorpe '■  QoMwiry. 

|[Mr.  SpencT  rmiiirkt  fF«iuiI»tite  Ju- 
rttdiction,  p.  sO— "  In  Ihc  cotniiiirpn  n( 
Xh*  CT«»I*  w*  iilnerve  iinv  ot  ili«  rtuny 
■rrikins  cxBtnplcn  of  the  adtpution  of 
tttp  (ictmiin  III  the  Roinan  in^liIulir>nt 
—til*  Morli  and  servile  eultivatom  f,f 
aJtcriftilit  In  Rnglsml.  a«  wri!  an  in  Htr 
coniincnul  states,  exactly  ccrreiDondcd 

with  the  calDiii  and  ntqinlim  of  IliF  Rn- 
BUn  pidvincti.'  Y*!  be  immedialcl; 
■afajolns— "  The  cnnditicin  of  the  rural 
tlKttM  of  lh«  Germans  nearlj'  reiemWcd 
thai  of  the  Roman  raltiri  «ni)  Annln- 
Skxon  ccorti."  Quotins  TaciIu*.  c.  ii. 
Bnt  did  the  tiemiaiis  at  that  time  adatii 


ihcir  inctituliana  lo  those  of  the  lto> 
msn*T  rVi  we  not  mher  Me  here  an 
illusliaticn  of  wImi  anfiear*  to  ntc  ihc 
(rue  ihrurr,  lliM  aimilarity  of  laws  and 
cuitonif  mar  often  be  traced  (a  natiml 
cauiirt  in  ih*  ttate  of  ii>cieiy  raihvr  than 
to  ttnitstioR?  My  notion  is,  that  the 
nptmant,  ihrouBii  iirinci|i1rt  of  «ob»- 
mon  sriniiathr  amnna  the  Mine  tribe, 
the  R<>inaii«,  tlirotisn  metnocT  o(  r*. 
puhlion  inilitiiiiant  i-arricd  on  inta  tht 
•moire,  ti^iiuliatril  the  pcrvonal  Mrvi- 
tuilr  nf  riliK'ni.  while  they  najntalned 
vrry  utrii-i  ubtl^iioits  ol  prK^al  teaw*: 
and  Ihiii  the  lelani  ol  the  Iowct  rapt** 
on  llie  one  hand,  the  titfi  sod  ceerla  <m 
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was  paid  1o  his  lord.  By  some  of  the  barbaric  laws,  one-third  of  the 
composition  for  a  tiduj  wcni  Co  the  kindred;  the  remainder  was  the 
lords  share.  This  indicates  something  above  the  Anglo-Saxon  ihtoia 
or  slave,  and  y«t  considerably  below  the  ccorl,  The  word,  indeed,  has 
been  puzzline  to  continental  antiquaries:  and  if,  in  deference  to  (he 
authorities  ol  Gothofred  and  Grimni.  we  find  the  tidi  in  the  barharie 
lati  of  the  Roman  empire,  we  cannot  think  these  at  least  to  have  been 
slaves,  though  they  may  have  become  coioni.  But  t  am  not  quite  con- 
vinced of  the  identity  resting  on  a  slight  resemblance  of  name. 

The  ccorl,  or  t'iiidmis,  a»  we  find  lum.  afterwards  called  in  Domesday, 
was  not  generally  an  independent  freeholder:  but  his  condition  was 
not  always  alike,  lie  might  acquire  land,  and  if  he  did  this  to  the 
extern  of  five  hydes.  he  became  a  thane*  He  required  no  cnfrancliise- 
menl  for  this:  his  own  industry  might  make  him  a  gentleman.  This  was 
not  the  case,  at  least  not  so  easily,  in  France.  It  appears  by  the  will  of 
Alfred,  published  in  1788.  that  certain  ccorls  miKnt  choose  their  own 
lord:  and  the  text  of  his  law  above  quoted  furnishes  some  ground  for 
sufiposing  that  he  extended  the  privilege  to  all.  The  editor  of  his  will 
says — ■'  All  ccorls  by  the  Saxon  constitution  misht  choose  such  man 
for  their  landlord  as  they  would  "  (p.  26).  But  even  though  we  should 
think  that  so  high  a  privilege  was  conferred  by  Alfred  on  the  whole 
class,  it  is  almost  certain  that  they  did  not  continuv  to  enjoy  tL 

In  the  Anglo-Saxon  charters  the  Latin  words  for  the  cultivators  are 
*' mancntes  "  or  "  casati."  Their  niimlicr  is  Kenerally  mcntJimed;  and 
sometimes  it  is  the  sole  description  of  land,  except  its  title.  The  French 
word  tiumimt  is  evidently  derived  from  niHNUHUs.  There  seems  more 
difficulty  about  casati,  which  ix  soniciimcs  used  for  persons  in  a  stale 
of  servitude,  sometimes  even  for  vassals  (Du  CiinRe).  In  our  charters 
it  does  not  bear  the  latter  meaning.  (See  Codex  Diplomaticiis.  passim. 
Spence  on  Equitable  Jurisdiction,  p.  50.) 

Bui  when  we  turn  over  the  paues  of  Domesday  Book,  a  record  of  the 
state  of  Anglo-Saxon  orders  of  society  under  Edward  the  Confessor, 
we  find  another  kind  "f  difVKiiHy.  New  drnominations  sprinji  itp,  evi- 
dently dislinKuishablv.  yet  such  as  no  information  communicated  cither 
in  thai  survey  or  in  any  other  document  enables  ns  dctinilely  and  cer- 
tainly to  distinguish.  Nothing  runs  mure  uniformly  through  the  legal 
documents  antecedent  to  the  Conquest  than  the  broad  division  of  free- 
men into  eorls.  afterwards  called  thanes,  and  ceorls.  In  Domesday, 
which  enumerates,  as  I  need  hardly  say.  the  inhabitants  of  every  manor, 
specifying  their  ranks,  not  onl>;  at  the  epoch  of  the  survey  itself,  about 
1085,  but  .IS  they  were  in  the  Itme  of  King  Kdward,  we  find  ;tlitinilant 
mention  of  the  thanes,  Benerally  indeed,  but  not  always  in  reference  to 
the  last-named  period.    But  the  word  ccorl  never  occurs.    Tbis  is  im- 

the  DihpT.  were  neither  abtolulel/  frM 
nor  uierrly  ■liiv(« 

"In  Ihc  Leu  Fri«ionim."  nji  Sii  F. 
Ptl^vc.  iTi  line  n\  1ii»  cKcellent  conlfi- 
butiout  In  the  Eilmbufah  Review  (vxsli. 
Ifi).  wr  (inil  llic  UB«»1  HiM'dclioin  ot 
luhifii.  m.Tr.  and  liiut.  Ttie  unk  of  th« 
Tcutonie  /■'■(  tin*  tiren  miii-H  ili^ciK^eil: 
hr  uppcsra  to  have  be«n  a  viltein,  owintc 
in*ny  tervlctt  ti  hi<  lnr<l.  Imn  Bliuve  the 
cl«n  o(  •larpi,"  The  vnnii  villein,  it 
should  tie  rcrnemlieie<l.  hme  uPverAl 
Wnwa:  ih*  litui  oiaii  liplow  a  Sanun 
ceorl.  bul  he  wi«  ti^n  nhavc  the  viildn 
or  Rrteion  *ni)  Litilcrun. 

Ji  Thi*  ii  not  in  Ihc  lavt  of  AtlicUtan, 
la  which  I  liive  referrtd  in  p.  ifiy.  nor 
m  any  regular  Matule,  Imi  jti  aliinil  nf 
briH  anmniaTy  ot  law,  wrintfd  by  \Vi|. 
kiDs  and  Thorpe.     But  I  Ihiiili  ihal  Sir 


FrincI*  Pilirrave  treat*  lh!i  too  tllghlly 
when  he  calls  it  a  "  iradittonary  noiice 
o(  an  unknown  wTlirr,  wlio  «nv». 
'  Whilnm  it  wai  ihe  law  of  Enslandi' 
leaving  it  dniiMtiil  whrilnn  it  mrre  so 
will,  or  hail  been  at  any  dctiaite  time." 
(Edinb.  Krv  Jiiiiw.  ifij  1  Tliouoli  thi« 
pliraM'  >*  once  u*eit,  ii  i«  md  alio  cx- 
pretiljr— "'  H  a  c*nil  lie  enriched  to  Ihnt 
■IrHrre  tbat  he  have  five  hydes  ot  land, 
and  *nT  onr  »Iay  hiin,  M  hifn  be  paid 
tnr  wiih  .i.iMO  Inrymiai-"  Thorpe,  p. 
70.  Til  in,  *  tew  ■fnteneen  hehar,  1% 
named  a*  Ihe  composiiii^n  for  a  thaac  in 
the  Danet*2e-  And,  Inilrcd,  thoug^h  no 
king'*  name  appear!!.  I  faaie  little  douht 
ihflt  their  are  real  uilutea,  collected 
ptnltablv  by  some  one  who  has  Inserted 
a  little  of  his  own. 
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malcrijil,  for  by  Ifae  nam«  viUani  we  have  upwards  of  ici8,ot)0.  And 
word  is  ircqucutly  used  m  thv  &T&t  Anglo-Normui  ruiKna  a»  the  equiva- 
lent of  ccur).  No  one  ought  to  doubt  that  they  expressed  the  suae 
Dcrsons.  Uui  wc  find  also  a  very  uumcrous  class,  above  K>,ooc,  Mfid 
Pvrdoriii  a  word  unknown,  1  apprehend,  to  any  other  public  documeot. 
certainly  not  used  in  the  Uws  anterior  to  the  Conquest.  They  most, 
however,  have  been  also  ccorls,  distinguished  by  some  legal  diScrcnce, 
M>nic  peculiarity  of  service  or  tenure,  well  understood  at  the  time.  A 
small  number  are  denominated  coacctz.  or  cosceti;  a  word  which  does 
in  fact  appear  in  one  Anglo-Saxon  document.  There  arc  also  several 
minor  denominalicns  in  IJomc&day,  all  of  which,  as  they  do  not  denote 
llavei,  and  (lenuinly  not  ihanes,  must  have  been  vanclics  of  the  ceorl 
kind.     The  most  frequeni  of  these  appellations  is  "  colarii." 

But.  besides  these  peasants,  there  are  two  appcllaliuua  which  it  is  less 
ea.*y.  though  tl  would  be  more  im^rtant.  to  dctinc  There  are  itw 
libn-i  hvmintt  and  the  socmoHni.  Oi  the  former  Sir  Henry  Ellu,  to 
whose  indefatigable  diligence  wc  owe  the  only  real  analysis  of  Dotoes- 
day  Book  that  has  hern  given,  has  counted  up  about  12,300;  oi  the  lat- 
ter, about  aj.oooi  forming  together  about  oiK-cighth  of  the  whotc 
popuUlion.  tliat  is,  of  male  adults.  This,  it  must  uc  understood,  was 
ai  (he  time  of  the  survey:  but  there  is  no  appearance,  as  far  as  1  have 
observed,  that  any  material  difference  in  the  proportion  of  these  re- 
spective classes,  or  of  those  heluw  ihciii,  bad  inkcn  place.  Tlie  con- 
bscation  fell  on  the  principal  tenants,  ll  is  remarkable  that  in  Norfollc 
clone  we  have  4,487  liberi  htmiinrs  and  4.SS8  socmen — tlic  whole  cnumer- 
Med  population  being  2?fi&7.  But  in  Suffolk,  out  of  a  population  oF 
30,401,  wc  hnd  7,470  liberi  kciniws,  with  i,o6o  socmen.  Thus  these  two 
connlies  contained  almost  all  the  tilvri  IwmitteJ  of  the  kingducn.  In 
Lincolnshire,  on  the  other  hand,  where  11.504  are  returned  as  sociscn, 
the  word  itbrr  lunna  does  not  occur.  These  Lincolnshire  socmen  arc 
not(  as  usual  in  other  comities,  mentioned  amoiiK  occupiers  of  the 
demesne  lands,  but  miiifrlcd  with  the  villeins  and  bordars;  sometimes 
not  standing  first  in  the  enumeration,  so  as  to  show  that,  in  one  country, 
they  were  butli  u  numerous  and  more  subordinate  clu;ts  tlian  in  the  rest 
of  the  realm.' 

Tbe  concise  distinction  between  what  we  should  call  freehold  and 
cop>-hotd  is  lUitde  by  the  forms  of  entering  each  manor  thruughoul 
DomesdoT  Book.  Libtri  honhift  invariably,  nnd  socmen  I  ttclieve.  ex- 
cept in  Lincolnshire,  ocaipied  llic  one.  fUiatii  and  bordarii  the  other. 
Hence  iibcrum  lrnfmtnttim  and  vilimoiciiim.  What  then,  in  Anglo-Saxoa 
language,  was  the  kind  ol  tlie  two  (nrnier  cliissc*?  They  belong,  it  wfll 
be  observed,  »lrii)M  w1i<^11y  to  the  Dnni.Oi  counties;  not  one  of  either 
denuminuiiou  appears  in  Wes^cx,  as  will  be  seen  by  reference  tu  Sir  H. 
Ellis's  abstract.  Were  they  thanes  or  ccorls,  or  a  class  distinct  from 
both?  What  was  their  tvtref  We  cannot  think  that  a  poor  ciihtvator 
or  3  few  acres,  though  of  his  own  land,  was  c^timaied  at  l.JOO  shillings. 
like  a  royal  thane.  The  intermediate  composition  of  the  sixhyndmao 
would  be  a  convenient  guess;  but  unfortunatelj-  thi*  seems  not  to  have 
existed  in  the  Danelage.  We  gain  no  great  lishi  from  the  laws  of  Ed- 
ward the  Confessor,  wnich  fix  the  manbote,  or  fine,  to  the  lord  for  a  man 
slain,  regulated  .iccording  to  the  tt-rri*  due  to  his  children.  Manbote,  in 
Danclage,  "  de  villano  et  de  sokemanno  12  ora«:  de  liberis  hominibus. 
Ires  mareas"  (c.  13).    Thus,  in  the  Danish  counties,  of  which  Lincolifr- 

{Sormtn   a(p  rrtiitnril   in   nol   *   trw  ilnnm;    iat  ih*  c«unt>r(  in   whieb  we 

inrtancc*  ai  lublrniniA  qI  wtiolc  moji-  fine!  sorniMi  la  tnncli  clcvjiicri  bad  not 

ora,    liui    only    in    CBRil<riils«tti!cp   anil  l.rlonged  to  tti«  mn«  Anglo-Saxon  klof- 

some  nciahborinr  countici.     Hltii'i  In-  dom;     ftom«   were    F.b>i. Anglian,   mmr 

trod,    tri   DiitntxTay.   ii.    j^-      Ritl   till*  Mercian,   Boin«   [irob^tilr,   a*   Hertford- 

could,  it  aceini.  Imvc  onW  cnKinaicil.  in  thire,  m  ejlber  t)i«  Kent  or  We«*CK  Law 
Ibe    phraacolog}'    of    diAETOJit   «oinini»> 
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shire  was  one,  the  socman  was  estimated  like  a  ihIIjuhj,  and  much  lower 
than  A  liber  htnna.  The  ora  i«  said  to  have  htcn  unc-cighth  of  a  mark, 
conitcqueiitly  the  Hbtr  homo's  munUutc  w»»  duuble  that  of  the  vitlciu  or 
socman.  IJ  this  bore  a  fixed  ratio  to  the  tL-ere,  we  have  a  new  and  un- 
heard-of rank  who  might  be  called  fourhyndmcn,  But  such  a  distinc- 
tion i>  never  met  with.  It  would  nut  in  it»e)f  be  improbable  that  the 
iiteri  kamtnes  who  occupied  freehold  lands,  and  owed  no  prardial  service, 
should  be  raised  in  the  cumpOMtion  for  Ihcir  lives  above  common  ccorJs. 
But  in  these  intiuiric&  new  difiiculiics  are  always  sprintiitig  furlh. 

We  must  upon  the  whole,  1  conceive,  take  the  socmen  for  twyhyndi, 
(or  ccorls  more  fortunate  than  the  real,  who  had  actimVrd  some  free- 
hold land,  or  to  whose  ancestors  possibly  it  had  been  allutied  in  the 
original  settlement.  It  indicates  a  remarkable  variety  in  the  condition 
ol  these  East'AnKlL-in  countic*,  Norfolk  and  Siil'folk,  and  a  more  dif- 
fused freedom  in  their  inhabitants.  The  population,  it  must  strike  us. 
was  greatly  hiiihcr,  relatively  to  their  size,  than  tn  any  other  part  of 
England;  and  the  multilude  of  small  manors  and  nl  parish  churches, 
which  still  continue,  bespeaks  this  proKrcsK.  The  Kocmen,  as  well  as 
the  iiberi  haniinfs.  in  whose  condition  there  may  have  been  little  differ- 
ence, except  in  Lincol[i.»hire.  where  wc  have  seen  that,  for  whatever 
cause,  those  denominated  socmen  were  little,  it  at  all,  better  than  the 
viiioni,  were  all  commended;  they  had  all  sumc  lord,  though  bearing 
tu  him  a  reUlion  neither  of  fief  nor  of  villenugc;  they  c<mld  in  general, 
though  with  some  exceptions,  alienate  their  lands  at  pleuiiure;  it  lias 
been  thought  that  they  might  pay  some  small  rent  In  ncknowledgment 
of  commenilaiiun ;  but  the  one  ciasa  undoubtedly,  and  ^icuhably  the 
other,  were  freeholders  in  every  legal  sense  of  the  word,  holidinif  by 
that  ancient  and  respectable  tenure,  free  and  common  socage,  or  in  a 
manner  at  least  snalo^oux  to  it.  ThouKh  ftncineii  are  chielly  mentioned 
in  the  Danelage,  other  obscure  denominations  of  occupiers  occur  in 
Wessex  and  Nlercia.  which  seem  to  have  denoted  a  similar  class.  But 
the  style  of  Domesday  ii>  so  concise,  and  ko  f.-ir  from  uniform,  that  we 
are  very  liable  to  be  deceived  in  our  conjectural  inferences  from  it. 

It  may  he  remarked  here  that  many  of  our  modern  writers  draw  too 
unfavorable  a  picture  oE  the  conditinn  of  the  Aiiglo-Sax(jn  teorl.  Few 
indeed  fall  into  the  capital  mistake  of  Mr.  Sharon  Turner,  by  speaking 
of  him  a.i  legally  in  servitude,  like  the  villein  of  Bracton's  age.  But  wc 
often  find  a  tendency  to  cou-sidcr  him  a!i  in  a  very  uncomfortable  con- 
dition, little  caring  "  to  what  linn's  paw  be  might  fall."  as  Bolingbroke 
Hid  in  1745.  and  treated  by  hin  turd  .-11  h  miserable  dejiendant.  Half  a 
century  since,  in  the  davs  of  Sir  William  Jones.  Griinville  Sharp,  and 
Major  Cartwright,  the  Anglo-Saxon  con.'^titution  was  built  on  iiniverssl 
suffrage;  every  man  in  bin  tylhing  a  partaker  of  sovereignty,  and  send* 
ing  from  his  rood  of  l.ind  an  annual  representative  to  the  wttenageniot. 
Such  a  theory  could  nnt  stand  the  first  glimmerings  of  histnrjcnl  knowl- 
edge in  a  mind  tolerably  sound.  But  while  we  ab:<olutcly  deny  political 
privileges  of  this  kind  to  the  ceorl.  wc  need  not  assert  his  life  to  have 
been  mi!i.embtc.  He  hnd  very  definite  legal  rights,  and  acknnwle<1geil 
capacities  of  acquiring  more;  that  he  was  sometimes  exposed  to  f>p- 
pression  is  probable  enough;  but,  in  reality,  the  records  of  all  kinds 
that  have  descended  tn  us  do  not  speak  in  such  strong  language  of  this 
.■I*  we  may  read  in  tbo*e  of  the  contincnL  Wc  have  no  insurrection 
of  the  tcorls.  no  outrages  by  themselves,  no  atrocious  punishment  by 
their  masters,  as  in  Normandy.  Perhaps  we  arc  a  little  too  iniach  struck 
by  their  nbliKntion  to  reside  on  the  lands  which  they  cultivated;  the 
term  ajcriptvj  xleb<T  denotes,  in  our  apprehension,  an  ignoble  5er\>itude. 
It  in.  of  course,  inconsistent  with  our  modern  equality  of  rights:  but  we 
are  to  remember  that  lie  whn  desetled  his  land,  and  consequently  hii 
lord,  did  so  in  order  to  become  a  thief.    iiloferdUj  men.  of  whom  wa 
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read  so  much,  were  invariably  al  this  character.  What  else,  indeed." 
could  be  become?  Children  have  an  idle  play,  to  count  buttons,  and 
sav, — Gentleman,  apothecary,  plougliman.  Lhief.  Now  thi«,  if  wc  con- 
sider the  second  as  representative  pi  burgesses  in  towns,  is  actaaUy  a 
di&iribuiivc  enumeratiun,  setting  aside  the  dcrey  of  the  Anglo-Saxon 
population;  a  thane,  a  burgeu,  a  ccorl,  a  hiafordici  man;  that  u,  a  man 
witliuut  land,  lurd,  or  law.  who  Hved  upon  what  he  could  take.  For  the 
take  o(  protecting  the  honest  ccorl  from  such  men.  as  well  a*  of  pro* 
tecting  the  lord  m  what,  if  property  be  regarded  at  all.  must  be  pro- 
tected, his  lights  to  services  legally  due,  it  was  necessary  to  retrain  the 
cultivator  from  quitting  his  land.  Exceptions  to  this  might  occur,  ai 
we  find  among  the  librn  hontiitrs  and  oih<.-rs  in  Domesday;  but  it  was  the 
ficneral  rule.  We  might  aii^u  ;isk  whether  a  leasee  for  years  at  present 
IS  not  in  one  sense  ojcripius  glclurf  It  is  true  that  he  may  go  wherever 
he  will,  and.  if  he  continue  to  pay  his  rent  and  perform  his  covenants,  no 
mure  can  be  said.  But  if  he  dues  not  this,  ihc  law  will  follow  his  per- 
son, and.  though  it  cannot  force  him  to  return,  nill  make  it  by  no  means 
hi«  intcrrst  to  drnert  the  premiset.  Such  remedies  as  the  law  now  fur- 
nishes were  nut  in  the  power  of  the  Saxon  landlord:  but  all  that  any 
lord  could  desire  was  to  have  the  services  performed,  or  to  receive  a 
compensation  for  them. 

KOTE    IV. 

Those  who  treat  this  opinion  as  chimcricat,  and  sccra  to  suppose  thai 
a  very  large  portion  of  the  people  of  England,  during  the  Anglo-Saxon 
periflwi,  must  have  been  of  British  descent,  do  not,  I  think,  stlffictenlly 
consider — first,  the  exlerminaiing  character  of  barbarous  wnrfare,  not 
here  confined,  as  in  Gaul,  to  a  tingle  and  ea»</  conquest,  but  procractcd 
for  two  centuries  with  the  most  ubslinale  rc»i*.tance  of  the  natives;  sec- 
ondly, the  facilities  which  the  possessions  of  the  Welsh  and  Combrian 
Britons  gave  to  tlieir  countrymen  for  retreat:  and  thirdly,  the  naiursl 
increase  of  popululion  aiii»[i([  the  Saxonx,  expcciiilly  when  settled  in  a 
country  already  reduced  into  a  sute  of  culture.  Nor  can  the  successive 
migrations  from  Germany  and  Norway  be  shown  to  have  been  in- 
significant. Nothing  can  be  scantier  than  our  historical  materials  for 
the  fifth  and  sixth  centuries.  We  cannot  aJso  but  observe  that  ibe 
silence  of  Ihc  An^lo-.Saxon  record*,  at  a  later  time,  as  to  Welsh  m- 
babilanls,  except  in  a  few  passagn.  affords  a  presumption  that  they 
were  not  very  considerable.  Yet  these  passages,  three  or  four  in  num- 
ber (I  do  not  inrlmJe  those  which  obviously  relate  to  the  independent 
Welsh,  whether  Cambrian  or  Cumbrian),  repel  the  hypothesis  tnat  tlicy 
may  have  been  wholly  overlooked  and  confounded  with  the  ceorls. 
Their  composition  was  less  than  th.it  of  the  ceorl  in  Wessex  and  Nonh- 
umbria:  would  not  this  have  been  mentioned  in  Kent  if  they  had  been 
found  there? 

It  is  by  no  means  unimportant  in  this  question  that  wc  find  no  men- 
tion of  bishops  or  churches  remaining  in  the  parts  of  England  occupied 
by  the  Snxons  before  their  conversion.  If  a  large  part  of  the  popula- 
tion was  British,  though  in  sub)ection,  what  religion  did  they  profess? 
If  it  is  said  that  the  worshippers  of  Tlior  persecuted  the  Qiristian 
priesthood,  why  have  wc  no  records  nf  it  in  hagiolo^?  Is  it  conceiv- 
ahlr  that  all  alike,  priests  and  people,  of  thai  ancient  church,  pnsil- 
Lnniniously  relinquished  their  faith?  Sir  R  PalBravc  indeed  meets  this 
difficulty  by  supposing  that  the  doctrines  of  Christianity  were  never 
cordially  embraced  by  the  Uriiish  tribes,  nor  had  become  the  national 
religion.  (Engl.  Commonwealth,  i.  154,)  Perhaps  this  was  in  Bome 
measure  the  case,  thnttgh  it  must  be  received  with  much  limit.iiion; 
for  the  retention  of  hcatlien  superstitions  was  not  incompatible  in  that 
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age  with  a  cordial  faith;  but  it  will  not  account  for  ihe  disappearance 
of  th«  original  clergy  in  the  English  kingdoms.  Their  persecution, 
which  I  diL>  not  deny,  though  wc  h:ivt:  no  evidence  ot  it,  wuuld  be  part 
of  the  exterminating  Eystcm;  they  lied  before  it  into  the  safe  quarters 
of  Wales,  And  to  obtain  the  free  exercise  of  their  religion  was  prob- 
ably an  additional  motive  with  the  nation  to  seek  liberty  where  it  wa< 
to  be  found. 

It  must  have  struck  every  one  who  has  looked  into  Domesday  Book 
that  we  find  for  the  most  part  the  sair.e  manors,  the  same  parishcK,  and 
known  by  the  same  nnmcG.  as  in  the  present  age.  England  had  been 
as  compk'lely  appropriated  by  An^lo-Saxon  thanes  ns  it  was  by  the 
Normans  who  supplanted  them.  Ihis,  indeed,  only  carries  us  back  to 
the  eleventh  century.  But  in  alt  charters  with  which  the  excellent 
Codex  Diptomaticus  supplies  us  we  find  the  boundaries  assigned;  and 
these,  if  they  do  not  establish  the  idenlity  of  manors  as  well  u  Domes- 
day Book,  give  U3  at  least  a  great  number  of  local  tumeEi,  which  sub- 
sist, of  course  with  the  u<iual  changes  of  language,  to  this  day.  If 
British  names  of  places  occur,  it  is  rarely,  and  in  ihe  border  cotinttes, 
or  in  Cornwall.  No  one  travelling  through  England  would  discover 
that  any  people  had  ever  inhabited  it  before  the  Saxons,  save  so  far  as 
the  mighiy  Home  has  left  traces  of  her  empire  in  some  enduring  walls, 
and  a  few  names  that  betray  the  colonial  city,  the  Londiniumi  the 
Camalodunum,  the  Lindum.  .And  these  names  show  that  the  Saxomi 
did  not  systematically  innovate,  btn  often  left  the  appellations  of  places 
where  they  found  them  given.  Their  own  favorite  terminations  were 
Ion  and  hy:  both  words  denoting  a  village  or  township,  like  i'i//<r  in 
French.o  In  each  of  these  there  gradually  rose  a  church,  and  the  ec- 
clesiastical division  for  the  most  part  corresponds  to  the  civil;  though 
to  this,  as  is  well  known,  there  arc  frequent  exceptions.  The  central 
point  of  every  township  or  manor  was  its  lord,  the  thane  to  whose 
coun  the  socagers  and  ccnrls  did  sci^ice;  wc  may  believe  this  to  have 
been  so  from  the  days  of  the  Heptarchy,  as  it  was  in  those  of  Ihe  Con- 
fessor. 

The  sfrt'i  enumerated  in  Dnmc'day  Book  arc  above  25,000,  or  nearly 
onc-elcvcnih  part  o1  the  whole.  There  seem  geniTally  to  have  been 
domestic  slaves,  and  partly  employed  in  tending  the  lord's  cattle  or 
swine,  as  Gunh,  whom  we  all  remember,  the  BToi  b^pffb^  of  the  thane 
Cedric,  in  Ivanhoe.  They  arc  never  mentioned  as  occupiers  of  land, 
and  have  nothing  10  do  with  the  villeins  of  later  times.  A  genuine 
Saxon,  as  I  have  said,  could  only  become  a  slave  by  his  own  or  his 
forefather's  default,  in  not  paying  a  wcregild,  or  some  legal  offence; 
and  of  these  there  might  have  been  many.  The  few  slaves  whose  names 
Mr.  Turner  has  collected  from  Hickes  and  other  aulhonties  appear  to 
be  alt  Anglo-Saxon.  (Hist,  of  Anglo-Saxons,  vol.  iii,  p.  02  >  Several 
others  arc  mentioned  in  charters  quoted  by  Mr.  Wright  in  the  ,loth 
volume  of  the  "  Arh;cologia,"  p.  220.  But  the  higher  proportion  which 
servi  bore  to  viUoni  and  bordarii,  that  is,  free  ceorls.  in  the  western 
counties,  those  in  Gloucestershire  being  almost  one-third,  may  natu- 


B  The  word  Itm  denote*  oriihislly  snr 
«nctcj*tirc.  '•  IIdC  iti  more  tuual.  though 
rcMricicd  tente,  is  thu  ot  a  dwclhng.  a, 
homniFnd,  1I1F  houie  and  inlanil:  all. 
In  short,  that  li  (urToun<Je4  and  bound- 
ed l>y  ■  Iirdiic  or  (ence.  It  i«  tliii*  ca- 
pable of  bcinff  mcd  to  exprei*  what  we 
mean  by  llic  word  lown.  vii.,  a  loriir 
collcctloii  of  dwcHitiRi;  or,  like  the 
6ciHti*b  town,  c^rn  a  sMitary  (arm- 
hoose.  It  i(  very  rcraarkible  that  the 
1an[E(t  piopcnti<?n  of  ili»  rjuno  of  plam 
anoni  ibe  AntloSaxoD*  ibciuld  tuve 


been  formed  with  tliU  wotd,  white  upen 
Ihe  cyniinent  o!  Eiimtie,  tt  i»  nevcf 
u*«d  lor  iocti  ■  purpoie.  In  the  fir«t 
(w»  volume*  nf  the  Coiiex  niplonutlcui. 
I>r.  Lee  ci>iT)|>ule«  the  pro^iniun  01 
tncal  nflmea  eontpnundcd  wuh  lw>  M 
one  eijthih  ■>(  the  whole  number;  ■  r»tio 
whlrh  uiinvniilAh)/  leailn  ii»  to  the  Con- 
cliiiiun.  ihaE  rncloiiirt»  werv  »i  mncli 
laviirrrl  hv  Ihe  Anylr>-SB«[in«  as  thcv 
wcTt  awotded  by  Iheir  German  lirelhren 
lieynnd  Ihe  ica."  Preface  t«  Kcmbte'9 
Codex  Diploin.  vot.  iii.  p,  xxxix. 
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rally  induce  us  lo  SU!!!)^^'  that  msny  were  of  Brit»h  origin;  and  tt 
Riixht  be  5oiiieiiinc9  in  [irxdial  servitude.     All  iniercnce,  huwevcr,  Ir 
t)ic  sentence  in  Dome&day.  a&  lo  ilie  panictUar  suit  ol  the  enumcratrd 
iobabitanls,  niutl  be  conjeciurally  proposed. 


Note  V. 

The  constituent  parts  of  the  wttenagemot  cannot  be  certainly  de- 
termined, thouith  few  parts  o(  tlie  AnKlu-Saxon  polity  are  more  ttn- 
porunt.  A  modem  wntcr  espouses  the  more  popular  theory.  "  There 
u  no  rcawjn  extant  for  donUmg  that  every  thane  had  the  right  of 
appearing  aad  vmiog  in  tlie  witcnagemul,  nut  only  of  his  sliire.  but 
of  the  whole  kingdom,  without  however  being  bound  to  pcnonal  at- 
tendance, the  abtcnl  bring  conMdcrcd  as  tacitly  asseniing  to  the 
reM>lution(  of  those  prcseni."  ( Lapiienberg.  Hibt.  of  Engluid.  vol. 
ii  p.  J17.)  Palgrave.  on  the  other  hand,  adlicrcs  to  the  teattmony  of 
the  Historia  Eliensis,  thai  forty  hydcs  of  land  were  •  necessary  c(tuli- 
fication;  which  uf  course  wuuJd  have  excluded  all  hut  very  wealthy 
ihaues.  He  observes,  and  1  believe  with  much  justice,  that  "  procercs 
terra:  **  is  a  common  deMgnatinn  of  those  who  composed  a  nria  rrgu 
synunymuus,  as  lie  cunceives.  with  the  witcnagcmot.  Mr.  Thorpe  in- 
geniously conicctiire»  that  "  inter  proccrrs  terrx  i.-niin)ernri "  was  to 
nave  the  rank  ot  an  earl;  on  the  ground  that  live  hydes  of  land  wai  a 
qualification  fur  a  cummon  ttianc.  whose  hcriot,  by  the  law%  ni  C:inute, 
was  to  that  of  an  carl  as  one  to  eight.     (Anetent  Laws  of  Angla-Saxoru, 

E.  81. >     Mr.  Spence  suppuses  the  rank  annexed  to  forty  hydes  to  have 
een  that  of  king's  thane.    (Inuuiry  into  Laws  of  Europe,  p,  311,)    But 
they  were  too  numerous  for  so  high  a  qualification. 

Mr.  Thorpe  explains  the  word  witcnagemot  thus: — "The  supreme 
council  of  the  tiation,  or  meeting  of  the  wiian.  This  assembly  was  sum- 
moned by  the  king;  and  its  members,  besides  the  archbishop  or  arcb- 
kishops,  were  the  bishops,  aldermen,  duces,  corls,  thanes,  abbots, 
priests,  and  even  deacons.  In  this  assembly,  laws,  both  secular  and 
ecclesiastical,  were  promulgated  and  repealed;  and  charters  of  grants 
made  by  the  king  confirmed  and  raliliea.  Whether  this  assembly  met 
by  royal  aumtiions,  or  by  usage  al  staled  periods,  is  a  point  of  doubt" 
(Glossary  lo  Ancient  !^ws.)  This  is  not  remarkably  explicit:  alder* 
men  are  distinguished  from  earls,  and  duns,  an  equivocal  wurd.  from 
both:'  and  the  important  difficulty  is  slurred  over  by  ■  general  de- 
scnptioti,  thanes,     nitt  what  thane??  remains  to  be  inquired. 

Tlie  charters  of  all  .Anglo- Saxun  sovereigns  are  attested,  not  only  by 
bishops  and  abbots,  but  by  laymen,  described,  if  by  any  Saxon  appella- 
tion, as  aldermen,  or  as  thaneS.  Thrir  number  is  not  very  consider- 
able: and  some  appear  hence  to  have  inferred  that  only  the  superior 
or  royal  thanes  were  present  in  the  wilrnagcmot.  But,  as  the  sig- 
nalurcs  of  llie  whole  body  could  not  be  required  to  attest  a  charter. 
this  is  far  too  precarious  an  inference.  Few,  however,  probably,  are 
found  to  believe  that  the  lower  thanes  flocked  to  the  national  council. 
whatever  their  rights  may  have  been;  and  if  we  have  no  <iufficient  proof 


a  pur  ippmrt  to  hr  *i>mrliinv«  tiMd 
Id  th«  (ubKTlpiioa  at  «hanct«  for  tk*nf, 
tnorc  cfinimonly  lor  •Idvrmnn.  Th*n« 
li  RfneTSllr,  In  Latin,  miniaicr.  Codei 
Diplomat.  faiMm.  Somt  Mir  tttppoMid 
ihv  la  fifnilr.  at  1ra«I  ocononBlly,  ■ 
prculixt  diirnlljr.  calltrf.  In  Ancln-S«Kon, 

fni|iitr}t1y  occiint  (n  ih*  In'ar  prrlod. 
Mr.  Thnrpc  utyr—"  This  title,  uinant 
tlie    A iiglu-SaiEuni,    wa«,    a*   it    iinjilie*. 


glvrn  nrig-Inalljr  lo  the  tcadei  of  an 
iirmy:  Iml  in  the  litter  dajr*  o(  th« 
inonBTchy  it  irfmi  lo  hive  become 
hercdiiary  in  th«  family  of  thvM  M 
whom  the  gavernmcDt  of  thr  priivtMcas 
fonnf'J  out  of  ih«  ktnii[<loin«  of  the 
HepiDTchv  Hire  liciiowcd.  aixl  «»■ 
somrtitrifii  wti  tyaonymouiJiT  wiA 
ihoup  (■(  (-alderman  and  corl."  GloMary, 
voc  llcrOog*. 
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that 


such  privileges  liad  brct 


..  ,   .    _     ,  L-cognizcd  in  law  or  exercised  in 

(act.  if  wc  arc  rather  k-d  lo  consider  ihc  siihcumlman  or  sixhynder,  as 
dependent  merely  on  ha  lord,  in  sumdhing  very  an^LigouK  tu  a  feudal 
rcfatiQii,  wc  mav  reasonably  doubt  the  strung  posLlioii  which  Lapjien- 
berg.  (IioukIi  folluwing  so  many  of  our  own  aniii]uarics,  has  laid  down. 
Probably  the  traditions  of  the  Teutonic  di-uioicracy  ltd  lo  the  inscrtiun 
of  the  assent  uf  the  people  in  some  of  tlic  Aniflo-Saxon  laws.  But  it  is 
done  in  such  a  manner  as  lo  jtruduei:  a  sus]jgcioii  that  ncj  substantial 
share  in  legislation  had  been  riis-ervcd  lo  them.  Tliiu,  in  the  prcanibic 
of  Ihc  laws  oE  Wkhrtrd.  about  6g6,  we  read,  "  The  great  men  decreed, 
with  the  suffrages  of  al),  these  dooms."  Ina's  laws  are  enacted  "  with 
all  my  caldormcn.  and  the  most  distingui&htd  wilan  ul  my  people." 
Alfred  has  consulted  his  "  wiian."  And  this  is  the  uniform  word  in  all 
later  laws  in  Anglo-Saxoti.     Canute's,  in  I.j«tin,  run—"  Cum  consilio 

Erimarionim  nicoriira."     We  have  not  a  hint  of  any  uumcrous  or  pupu- 
ir  body  in  the  Anglo-Saxon  code. 

Sir  I'.  I'algrave  0-  &37;  sui>i>oscs  tliat  the  laws  enacted  in  the  wJtcn- 
apcmot  were  not  v.ilid  till  accepted  by  llic  IcKislaiuri:  of  the  dilTercni 
kuigdums.  This  sccnis  a  paradox,  though  supported  with  his  usual 
learning  and  ingenuity,  lie  admits  Uui  hdgar  "  apciks  in  the  tone  vf 
prerogative,  and  directs  his  statutes  lo  be  observed  and  transtiiitled  by 
writ  to  the  aldermen  of  the  other  subordinate  at-ites."  (P.  63R.)  But 
I  must  say  that  this  is  not  very  exact  The  word*  in  Tliorpc's  Irimshi- 
tion  are,—"  And  let  many  writings  be  written  conceriiina  these  things, 
and  sent  both  to  £lfcrc,  alderman,  and  10  /Ethelwine.  alderman,  and 
let  tiietn  |send]  in  every  direction,  that  this  ordinance  be  known  to 
the  poor  and  nch."  (P.  118.)  "And  yet,"  Sir  F.  P.  proceeds.  "  iti 
defiance  of  this  positive  injunction,  the  laws  of  Edgar  were  not  ac- 
cepted in  Mcrcia  till  the  reign  of  Canute  the  Uanc."  For  tint,  how- 
ever, he  cites  no  authority,  and  I  do  not  find  it  in  the  Anglo-Saxoa 
laws.  Edgar  says, — "  And  I  will  that  secular  rights  stand  among  the 
Danes  with  as  good  laws  as  thev  best  may  choose.  But  with  the 
English,  let  that  stand  which  1  and  my  whan  have  added  to  the  dooms 
of  my  forefathers,  for  the  behoof  of  all  the  people.  Let  this  ordinance, 
nevertheless,  be  common  to  all  the  people,  whether  English,  l^anes,  or 
Britons,  011  every  side  of  ray  dominion.  (Thorpe's  .^.ncicnt  Laws,  p, 
116.)  But  what  docs  this  prove  as  to  Mcrcia?  The  inference  is.  thai 
Edgar,  when  he  thought  any  particular  statute  necessary  for  the  public 
weal,  enforced  it  on  all  his  subjects,  but  did  not  generally  meddle  with 
Ihc  Danish  u-iaces. 

"The  laws  or  the  glorious  Athelslan  bad  no  effect  in  Kent,  the  de- 
pendent appanage  of  his  crown,  until  s:i nation ed  by  the  witan  of  the 
shire."  It  is  certainly  true  that  wc  find  a  letter  adarcssed  to  the  kin^; 
in  the  name  of  "cpistopi  tui  de  Kancia,  ct  omncs  Cantcseyrc  thaim, 
comitcs  ct  villani,'  thanking  bim  "  quud  nobis  dc  pace  nostra  prx- 
ciperc  voluisti  el  de  commodo  nosiro  quajrcre  et  consulcrc.  quia 
tnagnum  indc  nobis  ct  opus  divitibus  et  paiiperibus."  But  the  wnot« 
tenor  of  this  letter,  which  relates  to  the  laws  enacted  at  the  witenagc- 
mot.  or  "  grand  synod "  of  Greatanlea  (supposed  near  Andover), 
though  it  expresses  ap^irohalion  o(  jliose  law»,  and  rcpe.ils  some  of 
them  with  slight  variations,  dues  nut,  in  my  judKmcnt,  amount  to  a 
distinct  enactment  of  thcni;  and  the  final  words  are  not  very  legis- 
lative. "  Precamur.  Dominc,  misericordjam  tiiam,  si  in  hoc  scriplo 
altcrutnim  est  vcl  nimis  vel  minus,  ut  hoc  emcndari  jubcas  secundum 
velle  tuum.  Hi  nos  devote  parati  sumtis  fid  omnia  qure  nobis  prx- 
ciperc  velis  qua?  unquam  aliqualcnus  implerc  valcamus."     (P.  or.) 

It  is.  moreover,  an  ohjcction  lo  comidering  this  as  a  formal  enart- 
mcnt  by  the  wilan  of  the  shire,  that  it  nins  m  the  names  of  "lh.iint, 
comilcs  et  villani."    Cao  it  be  maintained  that  the  ceorls  ever  formed 
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in  inteKTant  clement  of  the  legislature  io  the  ktogtjocn  of  Kent?  It 
may  be  alleged  that  their  name  was  insened,  though  they  had  aoi 
been  formally  cunteoiing  parUc&,  a&  we  hnd  to  some  psrlutmciilary 
pranU  of  money  much  later.  Hut  thi&  would  be  an  arbaru'y  coa- 
jecture,  and  the  terms  "omnes  thaini,"  &c^  are  very  large.  By 
cvmiirt  we  arc  to  understand,  not  carls,  who  in  tliat  age  would  not 
have  beca  spoken  of  distinctly  from  thaoes,  at  least  in  the  pluni 
number,  nor  postpoocd  to  them,  but  thanes  of  the  second  order,  Mth- 
cvndmcn,  sixbynder.  Alfred  translates  "comes"  by  "  gesitb,"  and 
the  meaning  is  nearly  the  same. 

In  the  next  year  we  have  a  very  peremptory  declaration  of  the  ex- 
clusive riiihts  of  the  king  and  his  wiua.  "  Aihelsian.  king,  makes 
known  that  I  have  learned  that  our  '  frith '  (peace)  is  worse  kept  than 
is  pleasing  to  me.  or  as  at  Grratanica  was  ordained,  and  my  witan  say 
that  I  have  too  long  borne  with  it.  Now,  1  have  decreed,  with  the 
witan  who  were  with  me  at  Exeter  at  midwinier,  that  they  (the  frith- 
breakcrsl  shall  all  be  rearly.  themselves  and  with  wives  and  property, 
and  with  all  things,  to  go  whilher  1  will  (unless  from  thenceforth  they 
shall  desist),  on  this  condition,  that  they  never  come  again  to  the 
country.  And  if  they  shall  ever  again  be  found  in  the  country,  that 
they  b«  as  guilty  as  he  who  may  be  taken  with  stolen  goods  (band- 
habbende).''^ 

Sir  Francis  Palgrave,  a  strenuous  advocate  for  the  antiquity  of 
municipal  privileges,  contends  for  aldennen.  elected  by  the  pct.'F>lc  in 
boroughs,  silting  and  a^nenling  amon^  the  king's  witan.  (Ediob. 
Rev.  xxvL  36.)  "Their  treats  in  (he  witenagcmot  were  connected  as 
inseparably  with  their  oHice  as  their  duties  in  the  iolkmoie.  Nor  is 
there  any  reason  for  denying  to  the  aldermen  of  the  boroughs  the 
rights  and  rank  possessed  by  the  aldermen  of  the  hundreds;  and  the^, 
in  all  cases,  were  equally  elected  by  the  commons."  The  pasiiage  IS 
worthy  of  consideration,  like  cvcr>Thing  which  comes  from  this  in- 
genious and  deeply  read  author.  But  wc  must  be  Sitaggcrcd  by  the 
absence  of  all  proof,  and  panicularly  by  the  fact  that  we  do  not  &nd 
aldermen  of  towns,  so  described,  among  the  wiincsses  of  any  royal 
charter.  Vet  it  is  possible  that  such  a  privilege  was  confined  Io  tbc 
wperior  thanes,  which  weakens  the  inference.  We  cannot  pretend,  I 
ihmk.  to  deny,  in  so  obBcnrc  an  imiuiry.  tliat  some  eminent  inhabit- 
ants  (I  would  here  avoid  the  ambieuous  word  citizens)  of  London,  of 
even  other  cities,  miRht  occasionally  be  present  in  the  witcnagemot. 
But  were  not  these,  as  wc  may  confidcnlly  assume,  of  the  rank  of 
thane?  The  position  in  my  text  is.  that  ccorts  or  inferior  freemen  had 
no  share  in  the  de  lib  era  lions  of  that  iisscmbly.  Nor  would  these  al- 
dermen, if  actually  present,  have  been  chosen  by  the  courl-leel  fof 
that  speciil  mirpojc,  but  a*  rcRu'ar  magivtratcs.  "  Of  this  great 
council,"  Sir  F.  P,  says  in  another  place  (Edinb.  Rev.  xxxiv,  33i5>,  "as 
constituted  anterior  to  the  Conquest,  we  know  little  more  than  the 
name."  The  greater  room,  convquently,  for  hypothesis.  In  a  later 
work,  as  has  been  seen  above.  Sir  F,  P.  adopts  the  notion  that  forty 
hydcs  of  land  were  the  necpss-iry  qualification  for  a  seat  in  the  witcnage- 
mot. This  is  almo9;t  in^viliihly  imi^n^i^tent  with  tbc  presence,  as  1^ 
right,  of  aldennen  elected  by  borouRlis.  Wc  must  conclude,  there- 
fore, that  he  has  ab.indoned  th.it  h>*pothc&is.  Neither  of  the  two  is 
satisfactory  to  my  judgment. 

Note  VI. 

The  hnndred-cotirt.  and  indeed  the  hiindred  itself,  do  not  appear  in 
our  AukIo- Saxon  code  before  the  reign  of  Edgar,  whose  regulations 
concerning  the  former  arc  rather  full.     But  wc  should  be  too  basty  io 
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concluding  that  it  was  then  first  estabttsiied.  Nothins  in  lh«  language 
of  those  laws  implies  it.  A  theory  has  been  developed  in  a  very  bril- 
liant and  IcarncU  article  ui  the  EdinburKh  Review  for  liia  (xxxvi. 
287).  justly  ascribed  to  Sir  F.  Palgrave,  which  deduce::  the  hun- 
dred (rom  ihe  karad  of  the  Scandinavian  kingdoms,  the  integral 
unit  of  Ihe  Scandinavian  com  man  wealth*.  "  The  Ootliic  common- 
wealth is  not  a  unit  u[  which  the  smaller  bodies  politic  are  fractions. 
They  arc  the  uiiits.  and  the  communwcalth  i%  the  multiple.  Every 
Gothic  monarchy  is  in  the  nature  of  a  confederation.  It  is  com- 
posed of  towns,  townships,  shires,  bailiwicks,  burghs,  earldoms,  duke- 
dom*, all  in  a  certain  degree  strangers  to  each  other,  and  separated  in 
jurisdiction.    Their  magistrates,  therefore,  in  theory  at  least,  auK^t  not 

lo  emanate  from  the  sovereign The  strength  of  the  slate 

asirtnd.i  from  region  to  rtgioii.  The  r^-prewntiitivc  form  of  Rovern- 
inenl.  adopted  by  no  nation  but  the  Gothic  tribes,  and  uri^jtinally  com- 
mon to  them  all,  necessarily  resulted  from  this  federati%-c  system,  in 
which  (he  sovereign  was  compelled  to  treat  the  component  tnembers  as 
possessing  a  several  authority." 

The  hundrcdwas  as  much,  according  lo  Palgravc.  the  organic  germ 
of  the  Anelo-Saxon  comnion wealth,  as  the  hcrad  was  of  the  Scan- 
dinavian. Thus,  the  lect.  held  every  monih,  and  composed  of  the  tyth- 
ingmcn  or  head-boroughs,  representing  the  inhabitants,  were  both  the 
intguesl  and  the  jury,  possessing  jurisdiction,  a*  he  conceives,  in  all 
cases  civil,  criminal,  and  ecclesiastical,  thouijh  this  was  restrained  after 
the  Contiucst.  William  forbade  the  bishop  or  archdeacon  to  sit  there; 
and  by  (he  I7tli  section  of  Magna  Charla  no  pleas  of  the  crown  cpuM 
be  held  before  the  sheriff,  the  constable,  the  coroner,  or  other  buliff 
(inferior  officer)  of  the  crown.  This  was  intended  to  secure  for  the 
prisoner,  on  charges  of  felony,  a  trial  before  lh«  king's  justices  on  their 
circuits:  and,  from  this  time,  ii  not  earlier,  the  hundred-court  was  re- 
duced to  insignificmce.  Th.it.  indeed,  of  (he  county,  retaining  its  civil 
jurisdiction,  as  it  still  does  in  name,  conliimed  loiiucr  in  force.  In  the 
reign  of  Henry  ]..  or  when  the  customal  (as  Sir  F.  PalgraA-c  de- 
nominates wh.it  arc  usually  called  his  laws)  was  compiled  {which  in 
fact  was  a  very  little  later),  all  of  late  liighevt  rank  were  bound  to  attend 
at  it.  And  though  the  extended  jurisdiction  of  the  curiii  rtgU  soon 
cramped  its  energy,  we  are  justified  in  saying  thai  the  proceedings  be- 
fore Ihe  justices  of  assiie  were  nearly  the  »Rme  in  effect  as  those  before 
the  shiremote.  The  same  suitors  were  called  to  attend,  and  the  same 
duties  were  performed  by  them,  though  under  difTerent  presidents.    The 

Srand  jury,  it  may  be  remarked,  still  corresponds,  in  a  considerable 
egrce.  to  the  higher  class  of  landholders  hound  to  attendance  in  the 
county-court  of  the  Saxon  and  Norman  periods. 

I  must  retjuesl  the  reader  to  turn,  if  he  is  not  already  acquainted  with 
it.  to  this  orig>n.il  disquisition  in  the  Edinburgh  Review.  The  analoeies 
between  the  ScAndin;ivian  ;ind  Anglo-Saxon  institutions  are  too  Mrik- 
ing  Id  be  disrcKarded.  though  some  conclusions  may  have  been  drawn 
from  them  tn  which  wc  cannot  thoroufrhly  agree.  If  it  is  alleged  that 
we  do  not  find  in  the  ancient  customs  of  Germany  that  peculiar  scale  of 
society  which  ascends  from  the  liundred.  as  a  monad  of  self-govern- 
ment, to  Ihe  collective  unity  of  a  ro\-al  commonwealth,  it  may  be  re- 
plied that  we  trace  the  essential  principle  in  the  pagus.  or  gau.  of  Tacitus. 
thouKh  perhaps  there  might  be  nullung  numerical  tn  that  territori.il 
direction;  that  wc  have,  in  fact,  the  centenary  distribution  under  pe- 
culiar magistrates  in  the  old  continental  laws  and  other  docnmcnts;  and 
that  a  large  proportion  of  the  inhabitants  of  England,  ultimately  coalesc- 
ing with  the  rest,  so  far  at  least  as  to  acknowledge  a  common  sover- 
riRn,  cnmc  from  the  very  birthplace  of  Scandina*Han  inttifutions.  In 
the  Danelage  wc  mjght  expect  more  traces  of  a  northern  poHcy  than 
Vou  11.-30 
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in  llic  .south  and  west:  and  pcThap:>  ihcy  ma)-  bt  found.'  Yet  vre  ve 
not  to  dii>rcgaid  ibc  effect  of  countcrvatling  aKcncica.  or  the  cvidmet 
of  our  awn  records,  which  attest,  as  I  man  think,  a  far  greater  unit^  oC 
power,  and  a  more  paramount  aulhonl;y  in  the  crown,  throughout  the 
period  which  we  denominate  .'\nglo-Saxon,  than,  according  lo  the 
scheme  of  a  Scandinavian  communwcalth  .iketchcd  in  the  Edinbnrgli 
Review,  could  be  attributed  to  ihal  very  ancient  «nd  rude  aUlc  ol  so- 
ciety. And  there  is  a  question  that  rolKht  naturally  be  asked,  bow  it 
happens  that,  if  the  division  by  hundreds  and  the  court  of  the  liundred 
were  parts  so  essential  of  the  Anglo-Saxon  commonwealth  that  all  iu 
unity  is  derived  from  them,  we  dn  not  find  any  mention  of  either  in  the 
numerous  laws  and  other  documents  which  remain  l>eforc  the  reign  of 
lidgar  in  the  middle  of  the  tenth  century.  But  1  am  far  from  suppostflg 
Ihal  hundreds  did  not  exist  in  a  much  earlier  period. 


NOTB    VII. 

The  judicial  functions  of  llic  Anglo-Saxon  monarchs  were  of  a  two- 
fold nature;  the  ordinary  authority  which  the  kin^  exercised,  like  t!ie 
inferior  tcrriturial  iu(ige!>,  differing,  peTha|))>,  in  degree,  though  the 
same  in  kind;  and  the  oreroKUtive  supremacy,  pervading  all  Uie  tri- 
bunals of  the  people,  and  which  was  to  be  calkd  into  action  when  tiicy 
were  unable  or  unwilling  to  xflord  rcdre^i.  The  jurisdiction  which  be 
exercised  over  his  own  thanes  was  similar  to  tlie  authority  of  any  olber 
hiaford;  it  resulted  from  the  peculiar  and  immediate  relation  of  tbe 
vassal  to  the  superior.  OfTcnves  committed  in  the  fyfd  or  artnj  wen 
punished  by  the  king,  in  liis  capacity  of  military  commander  of  the  peo- 
ple. He  could  condemn  Ihe  criminal,  and  decree  the  forfeiture  ol  hij 
property,  without  the  inlcrvtntion  of  any  other  judge  or  tribunal.  Fur- 
thermore, the  righii  which  the  king  liad  over  all  men,  though  slightly 
differing  in  "  Danelagc  "  from  Ihe  prerogative  which  he  possessed  in 
Wr&sex  and  Mcrcia,  allowed  him  to  take  cognizancv  of  almost  every 
offence  accompanied  by  violence  and  rapine:  and  amongst  these  "  picai 
of  the  crown  "  we  find  the  terms,  so  familiar  to  the  Scottish  lawyer  and 
antiquary,  of  "  hanisokt-n  "  and  "  flcim ii  firlh,"  or  the  crinit-i  of  in- 
vading the  peaceful  dwelling,  and  harboring  the  outlawed  fugitive. 
(Rise  and  Progress  of  Engl.  Commonwealth,  vol.  i.  ji.  282.) 

Hdgar  was  renowned  for  his  strict  execution  of  justice.  "  Twice  m 
every  year,  in  the  winter  and  in  the  spring,  he  made  the  circuit  of  his 
dominions,  protecting  the  lowly,  rigidly  examining  the  judgmrnti  of 
the  powerful  in  each  province,  and  avenging  all  violations  of  the 
law."  (Id.  p.  266.)  He  Infers  from  some  expressions  in  the  history 
of  Ramsey  (Gale,  iii.  441) — "  cum  more  assueto  rex  Cnuio  regni  fines 
peragraret " — tfial  these  judicial  eyres  continued  to  be  held.  It  is  not 
at  all  improbable  that  such  a  king  as  Canute  would  revive  the  practice 
of  Edgar;  but  it  was  uiual  in  all  the  Tcnionic  nations  for  the  king,  once 
after  liis  acce»)iion,  to  make  tbe  circuit  of  his  realm.  Proofs  of  ihts 
are  given  by  Grimm,  p.  257, 

tn  this  royat  eonrt  the  sovereign  was  at  least  assisted  by  his  **  witui,* 
both  ecclesiastic  and  secular.  Their  consent  was  probably  indis- 
pensable:  hut  the  monarchical  clement  of  Anglo-Saxon  polity  had  be- 
come so  vigorous  in  the  tenth  and  elevcnlh  centuries,  that  we  can 
hardly  apply  the  old  Teutonic  principle  expressed  by  Grimm,  "  AH 
judinal  power  was  exercised  by  the  assembly  of  freemen,  under  the 
presidence  of  an  elective  or  hereditary  superior."  (tJculsche  Kechts- 
Alienh.  p.  740.)  This  was  the  case  in  the  county-court,  and  perhaps 
had  once  been  so  in  the  court  of  the  king. 

■  Vide  Lc<es  Etbclredi. 
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The  analogies  of  Ihc  Anglo-Saxon  monarchy  to  that  of  France  dur- 
ing the  same  period,  though  no!  uniformly;  to  be  traced,  arc  very  strik- 
ing. The  regular  luriMliciion  over  the  king's  domainial  tenants,  iliat 
over  the  vasaals  of  the  crown,  that  which  was  excrci&cd  on  drtiial  of 
justice  by  the  lower  tribunals,  meet  us  in  the  two  first  dynatttcs  of 
France,  and  in  (he  early  reigns  of  the  third.  But  they  were  checlcct] 
in  that  country  by  the  feudal  privileges,  or  astuntptions  of  privilege, 
which  rendered  many  kings  oi  these  three  races  almost  iinputeiit  to 
maintain  any  authority.  Edgar  and  Canute,  or  even  less  active  princes, 
had  never  to  contend  with  the  kudfti  aristocracy.  They  legishitcd  for 
the  realm;  they  wielded  its  entire  force;  they  maintained,  not  always 
thoroughly,  but  in  right  and  endeavor  they  failed  not  to  maintain,  tne 
public  peace.  The  scheme  of  the  .'\nglo- Saxon  commonwealth  was 
better  than  the  feudal;  it  preserved  more  of  the  Teutonic  character,  it 
gave  more  to  the  common  freeman  as  well  as  to  the  king.  The  love 
of  Utopian  romnncc,  and  the  bias  in  favor  of  a  democratic  origin  for 
our  coDitiluiion.  have  led  many  to  overstate  the  freedom  of  the  Saxoi) 
commonwe.ilth;  or  rather,  perhaps,  to  look  less  for  that  freedom  where 
it  is  really  best  to  be  found,  in  ihc  administration  of  jtisticr,  than  in 
representative  councils,  which  amhemic  records  do  not  confirm.  But 
in  comparison  to  Franco  or  lialy.  perhaps  to  Germany,  with  the  ex- 
ception of  a  few  districts  which  had  prci^crved  their  original  customs, 
we  may  reckon  the  Anglo-Saxon  polity,  at  the  lime  when  wc  know 
most  of  it,  from  Alfred  to  the  Confjuest.  rude  and  defective  as  it  must 
certainly  appear  when  tried  by  the  standard  of  modern  ages,  not  quite 
unworthy  of  those  affectionate  recollections  which  long  continued  to 
attach  themselves  to  its  name. 

The  most  imporl.-ini  pari,  perhaps,  of  the  juriisdiction  exercised  by 
the  Anglo-Saxon  kings,  a>  by  those  of  France,  was  eb  de/ettum  juslisia. 
viiiere  redress  could  not  be  obtained  from  an  inferior  Iributul,  a  cise 
of  Hot  unutiual  iiccurrencr  in  those  agt's.  It  forms,  as  has  been  shown 
in  the  sc<:ond  chapter,  a  conspicuous  feature  in  that  feudal  jarispni- 
dcnce  which  wc  trace  in  the  establishments  of  St.  Louis,  .and  in  Beau- 
manoir.  Nuthini^  cuuld  luve  a  more  decided  tendency  to  create  and 
strengthen  a  spini  of  loyally  towards  the  crown,  a  trust  in  it«  power 
and  paternal  goodness.  "The  sources  of  ordirarj-  jurisdiction,  saya 
Sir  F-  Palprave,  "  however  extensive,  were  less  imporiani  than  the 
powers  assigned  to  the  king  as  the  lord  and  leader  nf  his  people;  and 
by  which  he  remedied  the  <kfects  of  the  legislation  of  the  state,  speak- 
ing when  the  law  was  silent,  and  adding  new  vigor  to  its  ndministra- 
tioiL  II  was  to  the  royal  authority  that  the  suitor  had  recourse  when 
he  could  not  obtain  'right  at  home.'  thougli  this  appeal  was  not  to  bc 
had  until  he  had  thrice  '  demanded  riglit '  in  the  hundred.  11  the  tet- 
ter of  the  law  was  grievous  or  hurdensomc,  the  alleviation  was  to  be 
sought  itTi\y  from  the  king.*  All  these  doctrines  arc  to  be  discerned 
in  the  practice  of  the  suhscuucnt  ages;  in  this  place  it  is  only  necessary 
to  remark  that  the  principle  of  law  which  denied  the  king's  help  in 
civil  suits,  until  an  endeavor  had  first  been  made  to  obtain  redress  in 
the  inferior  courts,  became  the  leading  allegation  in  the  'Writ  of 
Right  Close*:  this  prerogative  process  being  founded  upon  the  de- 
fault of  the  lord's  court,  and  issued  lest  Ihc  king  should  hear  any  more 
complaints  of  want  of  justice.  And  the  alleviation  of  '  the  heavy  law ' 
is  the  primary  source  of  the  authoritj'  delegated  by  the  Idng  to  his 
council,  and  afterwards  assumed  by  his  chancery  and  chancellor,  and 
from  whence  our  cnurt*  of  equity  are  derived."  {Rise  and  Progress 
of  English  Commonwealth,  vol.  i.  p.  203)  I  hesitate  about  this  lut 
position;  the  *'  heavy  law  "  seems  to  have  been  the  legal  6ne  or  pen- 
alty for  nn  offence.     (Leges  Edgar,  uii  supri.) 

bEAgu  II.  a   Caoutc  II.  16;  Eibelieil,  i7< 
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That  there  was  a  select  council  of  the  Anglo-Saxon  kings,  distinct 
from  the  witcnagcmut,  und  in  constant  attendance  upoti  ilicm,  oal- 
withsianditig  the  opinion  of  Madox  and  of  Allen  (.Kdinb.  Rev.  xxxv.  8), 
appear!!  to  be  indubitable.  "  Fiom  the  numerous  charters  ([ranted  bjr 
the  lungs  to  the  church,  and  to  their  vassals,  which  are  dated  from  the 
different  rojMl  vills  or  manors  wherein  they  resided  in  their  progreues 
through  their  dominions  it  would  appear  that  there  were  always  a 
certain  numhcr  of  the  oplimates  in  attendance  on  the  king,  or  ready 
to  ohcy  his  summons,  to  act  as  his  rouncti  when  circunislanoet  re- 
quired iu  This  may  have  been  what  afterwards  appears  as  the  select 
council."  (Spenec's  Etiuilable  Jurisdicl.  p.  72.)  The  chaners  pub- 
lished by  Mr.  Kcmbic  in  the  Oidex  Ang.~Sax.  Uiplomatirus  are  at- 
tested  by  those  whom  we  may  suppose  to  have  been  the  iiicnit>CTS  of 
this  council,  with  the  exception  of  soinc,  which,  by  the  number  ot  wit- 
nesses and  the  importance  cA  the  matter,  were  probably  granted  in  the 
wileiiaKetnot. 

The  jurisdiction  nf  the  l<ing  is  illustrated  by  the  taws  of  Edgar. 
*'  Now  this  IS  the  secular  ordinance  which  1  will  that  it  be  held,  "fiits 
then  is  iust  what  1  will;  that  every  man  be  worthy  of  folk-rjghi,  as  well 

Eoor  ns  rich;  and  that  righteous  dooms  be  judged  to  him;  and  lei  there 
c  that  remission  in  the  *  bot '  as  may  be  bcoomin;(  l>cforc  God  and 
tolerable  before  the  world.  And  let  no  man  apply  to  the  king  in  any 
suit,  unless  he  at  home  may  not  be  worthy  of  law,  or  cannot  obtain  law. 
If  the  law  be  ton  heavy,  Id  hint  scrk  a  tciiligation  of  it  from  the  king; 
and  for  any  boiw^thy  crime  let  no  man  fotieit  more  than  his  *  wcr.  " 
(Thorpe's  .Ancient  Laws,  p.  ii2._)  Bot  is  explained  in  Ihe  glossary, 
"  amends,  utoticmenl,  compensation,  tndecnnific.'ilioR." 

This  law  seems  not  lo  include  appeals  of  false  judgment,  in  the  feadal 
phrase.  But  they  naturally  come  within  the  spirit  of  the  provision;  and 
"  injuNtuEu  judiciuii)  "  is  named  in  Lr({rs  Hcnr.  PHmi,  c.  lO,  among  the 
exclusive  pleas  of  the  crown.  It  does  not  seem  clear  to  me,  as  Pal- 
erave  assnmcs.  lh,"\t  the  disputes  n(  royal  ihnnes  with  each  other  came 
before  the  king's  court.  I&  there  any  K''<»md  for  supposing  that  they 
were  exempt  irom  the  jurisdiction  of  ihu  aiuniy-court?  Doubtless, 
when  powerful  men  were  at  enmity,  no  petty  court  could  cfFcctively 
delcrniiiic  their  quarrel,  or  prevent  them  frnm  having  recourse  to 
atmis;  such  suits  would  fall  nuiurally  into  the  king's  own  hands.  &ut 
the  jurisdiction  might  not  he  exclusively  his:  nor  would  it  extend,  ai 
of  course,  to  every  royal  thane;  ionic  of  whom  mi^ht  be  amenable, 
without  much  difliculty,  to  the  local  couns,  It  is  said  in  the  seveoih 
chapter  of  the  law?  of  Henry  I.,  which  arc  Anglo-Saxon  in  siib»laace, 
concerning  the  business  to  be  transacted  in  the  county-court,  where 
bishops,  earls,  and  others,  as  well  as  "  barons  and  vavassors,"  that  is. 
king's  thane*  and  inferior  thane*,  in  the  oUtcr  language  of  the  law.  were 
bound  to  be  present, — "  Agamur  itaqiie  primo  debita  veri  Christiani- 
tatis  jure;  secundn  regris  placiia:  poslrcnio  cau^x  singulonim  digftfi 
satisfactionibus  cxpleantur."  The  notion  that  the  king's  thanes  re- 
sorted to  his  coun,  as  to  that  of  their  h^rd  or  common  superior,  is 
merely  grounded  on  feudal  principles;  but  the  great  constitmional 
theory  of  jurisdiction  in  Anglo-Saxon  limes,  as  Sir  F.  Palgravc  is  well 
aware,  was  not  feudal,  but  primitive  Teutonic. 

"The  witenagemot,"  says  Allen,  "was  not  only  the  kinj:'s  legis- 
lative assembly,  but  his  supreme  court  of  judicature."  (Kdmb.  Rev. 
xxxv.  9:  referring  for  proofs  to  Tunier's  History  of  the  Anglo-Sax- 
ons.) Nothing  can  be  le«s  giicstionable  than  that  civil  as  well  as 
criminal  iiiristliclion  (ell  wttlitn  the  province  of  this  a*«mblT.  Bul 
this  docs  not  prove  thai  there  was  not  also  a  less  nimierous  hotly,  con- 
stantly accessible,  following  the  king's  person,  and  liiough  not.  per- 
haps, always  competent  in  practice  to  dctcrniinc  the  quarrels  of  the 


THE    MIDDLE   AGES 

moit  powerful,  ready  lo  dispose  of  the  coinpiaiiils  which  mi^ht  come 
before  it  irom  the  hundred  or  coumj'  couns  for  delay  of  justice  or 
manliest  wrong-  Sir  F.  Palgravc's  arguments  for  the  existenct:  of 
such  a  tribunal  before  the  Cont|i]c.st,  founded  on  ihc  general  spirit  anil 
aiiatofry  o(  the  monarchy,  are  of  the  greatest  weight.  But  Mr.  Allen 
had  acquired  loo  much  a  hnbit  of  looking  at  the  popular  side  of  the 
cuiisUCulioii,  and,  tattiiiiiy  at  every  passage  whsch  proved  our  early 
kings  to  have  been  limited  in  their  prerogative,  did  not  quite  attend 
enough  to  the  opposite  scale. 


Note  VIII. 

Though  the  following  note  relates  to  a  period  subsequent  to  the 
Conquest,  yet,  as  nu  better  upportunity  will  occur  (or  folluwitig  up  the 
very  interesting  irxiiiiry  into  the  origin  and  progress  of  trial  by  jury, 
I  shall  place  here  what  appears  most  worthy  of  Ihc  reader's  attention. 
.•\nd.  before  wc  proceed,  let  me  observe  that  ihc  twelve  thanes,  men- 
tioned in  Ibe  law  of  Ethclred,  (]uoted  in  the  text  (p.  270).  appear  to 
have  been  clearly  anakiguu*  to  our  Kraml  juries.  Their  duties  were  to 
urcscnt  oiTen^ers:  they  curroponded  lo  the  scabiiii  or  eclicvins  of  the 
foreign  laws.  I'algravo  has,  with  his  usual  clcamess,  distinguished 
both  ccimpur^^atorB,  such  a»  were  previously  menlioned  in  the  text,  and 
these  thanes  from  real  jurors.  "  Trial  by  compurgators  offers  many 
resemblances  to  a  jury,  for  the  dubious  susoicion  that  fell  upon  the 
culprit  might  often  be  decided  by  their  knowledge  of  his  general  con- 
duct and  convcrsalion,  or  of  some  (act  ur  circumstance  which  con- 
vinced them  of  hi*  innocence.  The  ihancs  or  echevins  may  equally 
be  confounded  with  a  jury;  since  the  floating,  customary,  unwritten 
law  of  the  country  was  a  fact  to  be  ascertained  from  Ihcir  belief  and 
knowledge,  and,  unlike  the  suitors,  thej^  were  sworn  to  the  due  di*- 
chargc  01  their  duty.  Still,  each  class  will  be  found  to  have  some  pe- 
culiar distinction.  Virtually  elected  by  the  community,  the  ^chevin*) 
constituted  a  permanent  magistracy,  and  Ihcir  duty  extended  hcyciid 
the  mere  decision  of  a  contested  question;  but  ihc  jurors,  when  tliey 
were  traversers,  or  triers  of  the  issue,  were  elected  D^  the  king's  oHi- 
cers,  and  impanelled  for  that  time  and  turn.  The  juror  deposed  to 
tacts,  the   compurgator   pledged   his  faith."     (English   Cotumonw.   i. 

In  the  Anglo-Saxon  laws  we  find  no  trace  of  the  trial  of  offences  by 
the  judgment,  properly  so  called,  of  peers,  though  civil  suits  were  de- 
termined in  the  county  court.  The  party  accused  by  the  twelve  thanc4, 
on  their  prcBcntmcnI.  or  perhaps  by  a  single  person,  was  to  sustain 
bis  oath  of  innocence  by  that  of  compurgators  or  by  some  mode  of 
ordeal.  It  has  been  generally  doubted  whether  trial  by  combat  were 
known  before  the  Con<juest;  and  distinct  proofs  of  it  seem  to  be  want- 
ing. Palgrave.  however,  thinks  it  rather  probable  that,  in  que.>itions 
affecting  rights  in  land,  it  may  sometimes  have  been  resorted  to  (p. 
224).  But  let  us  now  come  lo  trial  by  jury,  both  in  civil  and  criminal 
proceedings,  as  it  slowly  grew  up  in  the  Norman  and  later  periods, 
erasing  from  our  minds  all  prejudices  about  its  Rngtish  original,  exccpl 
in  the  form  already  mentioned  of  the  grand  inquest  for  presentment  of 
offenders,  and  in  that  which  the  passage  quoted  in  the  text  from  the 
History  of  Ramsey  furnishes — the  reference  of  a  suit  already  com- 
menced, by  consent  of  both  parties,  to  a  select  number  of  sworn  ar- 
bitrators. It  is  to  be  observed  that  the  thirty-six  thanes  were  to  be 
upon  oalh.  and  ronncqucntlv  came  very  near  to  .1  jury. 

The  period  between  the  Conquest  and  the  reign  of  Henry  11.  is  one 
in  which  the  two  nations,  not  yet  blended  by  the  effects  of  intermar- 
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riagc,  anO  rrtaininR  the  pride  of  supc-riortly  on  tli«  one  hand,  the  jal-' 
ousy  of  a  depressed  but  not  vanquished  spirit  on  ihe  other,  did  not 
altogether  fall  into  a  cominon  bw.  Thiii  we  lind  in  a  law  of  the  Con- 
queror, that,  while  the  KiiKlishiiian  accuM:d  ol  x  crime  l)y  at  Nunnui 
had  the  choice  ol  trial  by  combat  or  by  ordeal,  the  Norni;in  must  meet 
Itie  former  if  his  English  accuser  thought  fit  to  encounter  him;  but  ii 
he  dared  nut,  as  the  insolence  oi  the  victor  seems  to  presume,  it  was 
sutlicient  Tor  the  foreigner  to  purge  him»lf  by  the  oaths  of  his  Iricnds, 
according  to  the  custom  of  Nomiandy.     (Thorpe,  p.  no.) 

We  have  next,  in  the  Leges  Hcurici  Primi.  a  treatise  compiled,  as  I 
have  mentioned,  under  Stephen,  and  not  intended  to  pass  (or  legis- 
lative." numcrouB  statements  as  to  the  usual  course  of  procedure,  es- 
pecially on  crimiual  charges.  These  are  *-crj'  carelessly  put  together, 
very  concise,  very  obscure,  and  in  several  places  very  cortapt.  It  m»y 
be  «nspcclcd,  and  cannot  be  disproved,  that  in  some  instances  (he 
compiler  has  copied  old  statutes  of  the  Anglo-Saxon  period,  or  re- 
corded old  customs  which  had  already  become  obsolete.  But  be  this 
ss  it  may.  the  Leges  Henrici  Primi  still  are  an  important  document 
for  that  obscure  century  which  followed  the  Norman  invasion.  In  this 
treatise  we  find  no  allusion  to  juries;  the  trial  was  either  before  the 
court  o(  the  hundred  or  that  of  the  territorial  judge,  assisted  by  ht* 
free  vassals.  But  we  do  find  the  great  original  principle,  trial  by  peers. 
and,  as  it  is  called,  ffr  pais;  that  is.  in  the  presence  of  the  country,  op- 

fioscd  to  a  distant  a"d  unknown  jurisdiction — a  principle  truly  deri^'cd 
rom  Saxon,  though  consonant  also  to  Norman  law.  dear  lo  both 
nations,  and  guar.intced  to  both,  as  it  was  claimed  by  both,  in  the  Joth 
section  of  Magna  Ctiarta.  "  Unusquisque  per  pares  suo«  judicanoos 
est.  el  cjusdcm  provincia";  peregrina  antem  judicia  mudis  omnibus  sub- 
movcmus."  (Leges  II.  1.  c.  31-)  It  may  be  mentioned  by  the  way 
that  these  last  words  are  taken  from  a  capitulary  of  Ludovicu^  Pius, 
and  that  the  compiler  has  been  so  careless  as  to  leave  the  verb  in  the 
first  person.  Sitch  an  inaccuracy  might  mislead  a  reader  into  the  sup* 
position  that  he  had  before  hira  a  real  law  of  Henry  I, 

It  is  obvious  that,  as  the  court  had  no  function  but  to  sec  that  the 
formalities  of  the  combat,  the  ordeal,  or  the  compurgation  were  duly 
regarded,  and  lo  observe  whether  the  party  succeeded  or  succumbed, 
no  oath  from  them,  nor  any  reduction  of  their  numbers,  could  be  re- 
quired. Bat  the  law  of  Normandy  had  already  established  the  inquest 
by  .qwom  recognitors,  twelve  or  twenty-four  in  number,  who  were  sup- 
posed to  be  well  acquainted  with  the  facts;  and  this  in  ci^nl  as  well  as 
criminal  proceedings.  We  have  seen  an  instance  of  it,  not  lonK  before 
the  Conquest,  among  ourselves,  in  the  history  of  the  iQonk  of  Ramsey. 
It  was  in  the  development  of  (his  amelioration  in  civil  justice  that  we 
find  instances  during  this  period  (Sir  F.  Palgrave  has  mentioned  se?- 
eral)  where  a  small  number  have  been  chosen  from  the  county  court 
and  sworn  to  declare  the  truth,  when  Ihc  judge  might  suspect  the 
partiality  or  ignorance  of  the  entire  body.  Thus  in  suits  (or  the  re- 
covery of  property  the  public  mind  was  gradually  accustomed  to  see 
the  jurisdiction  of  the  freeholders  in  their  court  transferred  to  a  more 
select  number  of  sworn  and  well-informed  men.  But  this  was  not  yet 
a  matter  of  right,  nor  even  probably  of  very  common  usage.  It  was  in 
this  state  ol  things  thai  Henry  II.  brought  in  the  assire  of  novel  dis- 
seizin. 


alt  mmy  be  here  nbierved  Ihit.  in 
•II  [irolnbility.  the  titV.  Lcgri  HcnricI 
Primi.  ha«  bicn  continu«l  10  The  whole 
book  Imm  lti<'  liril  two  cliaptm.  ■rhkti 
do  really  contain  law*  ol  Henry  I.. 
nsRicljr.  hi*  icBentl  charter  and   that 


to  (he  eily  of  London-  A  rifRllar  ta> 
•Jveitcnce  fcu  c«uwil  the  wrtl-known 
book.  ccRiimonly  sicnbed  to  ThosiM  ft 
Krtntiin,  lo  tit  calletl  "IV  Imrtattone 
Chrifli."  which  <•  merely  Ute  title  ol  the 
firit  ctiaptcr. 
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This  gave  an  alternative  to  titc  tenant  on  a  «iut  for  tht  recovery  of 
land,  li  he  chose  not  to  risk  the  combat,  of  putting  himself  on  the 
A&siic;  that  is.  of  being  tried  by  four  knights  summoned  by  the  sheriff 
•lid  twelve  more  selected  by  thent,  forniinK  the  sixteen  sworn  recog- 
nitors, as  they  were  called,  by  whose  verdict  the  cause  was  dflcnnined. 
"  Est  autcm  magna  assi^a,"  says  Glanvil  <,lib.  ii.  c.  7).  "  regale  quod- 
dmii  bcnchciun).  clcntciitta  prinaVis  dc  consiliu  proccrum  populis  in- 
dultum.  (|Uo  vitK  hoininum  et  status  intetTitiici  tam  saluhriter  consuli- 
tiir.  ut  in  jure  quod  quit  in  libero  «oli  lenemcnto  povsidet  retinendo 
duelli  casuin  declinare  po»sint  homines  ambiguuin.  Ac  per  hoc  coo- 
Cingit  insperatw  et  prematura  mortis  uttimum  evadcrc  supplicium,  vel 
Siiltcm  ptTcnnis  infami:c  opprobrium,  ilhiis  inft-Mi  et  invcrecundi  verbi 
quod  in  ore  victi  turpiter  sonai  consecutivuni>  Ex.  xquitalc  autcm 
maxima  prodiia  est  legalis  ista  institutto,  jus  cnim  auod  post  multas 
et  longas  diLitionc^  vix  cvincilur  per  dueltum,  per  ueneficium  istius 
consiitutionis  commodius  et  acceleratiuH  cxpcdiiur."  The  whuie  pro- 
ceedings oil  an  assize  of  novel  disseizin,  which  was  always  held  tn  the 
Icings  court  or  thnt  at  the  justices  ilincriinl,  attd  not  before  the  county 
or  hundred,  whose  jurisdiction  began  in  con^eiiuencc  rapidly  To  de- 
cline, are  explained  at  some  tength  by  this  ancient  author,  the  chief 
justiciary  o(  Henry  II. 

Changes  not  less  important  were  effected  in  criminal  processes  dur- 
ing the  second  pan  of  the  Norman  period,  which  we  consider  as  ter- 
minating with  the  acirc-ssLnn  of  EdwarrI  I.  Henry  II.  abolished  the 
ancient  privilege  of  compur)j;ation  by  the  oaths  of  irieRds.  the  manifest 
fountain  of  unblushing  perjury:  though  it  long  afterwards  was  pre- 
served in  London  and  in  boroughs  by  some  exemption  which  does  not 
appear.  This,  however,  left  the  favorite,  or  at  least  the  ancient  and 
English,  mode  of  defence  hy  chewing  consecrated  bread,  handling  hot 
iron,  and  other  tricks  called  ordc;i1».  But  near  the  beginning  of  Henry 
IIl.'s  reign  the  church,  grown  wiser  and  more  (ond  of  her  system  of 
laws,  abolished  all  kinds  of  ordeal  in  the  fourth  Latcran  council.  The 
combat  remained,  but  it  was  not  applicable  unless  an  injured  prose- 
cutor or  appellant  came  forward  to  demand  it.  In  casta  where  a  party 
was  only  charged  on  vehement  suspicion  of  a  crime,  it  was  necessary  to 
lind  a  sub.-ititute  for  the  forbidden  superstition.  He  might  be  com- 
pelled, by  a  suiute  of  Henry  II.,  to  abjure  the  realm.  A  writ  of  3 
Henry  111.  direct-i  that  thoM  agninst  whom  the  suspicions  were  very 
strong  should  be  kept  in  safe  custody.  But  this  was  absolutely  incom- 
patible xvith  English  libeny  and  with  Magna  Charta.  "  No  further 
enactment,"  nays  .Sir  F.  PalKravc,  "was  made;  and  the  usages  which 
already  prevailed  led  (o  a  general  adoption  of  the  proceeding  which  had 
hitherto  existed  as  a  privilege  or  as  a  (avor— that  is  to  say.  of  proving 
or  disproving  the  tcslimony  of  the  first  set  of  im|iirst-mtn  by  the  testi- 
mony of  a  second  array — and  the  individual  accused  by  the  appeal,  or 
E resented  by  the  general  opinion  of  the  hnndred,  was  allowed  to  defend 
imself  by  the  pitrticulnr  testimony  of  the  hundr-d  to  which  he  be- 
longed. For  this  purpose  another  imiuest  was  impanelled,  sometimes 
composed  of  twelve  persons  named  from  the  '  visne '  and  three  from 
each  of  the  adjoining  townnhips;  and  sometimes  the  very  same  jurymen 
who  had  presented  the  offence  might,  if  the  culprit  thought  fit.  be  ex- 
amined a  second  time,  as  the  witne<tses  or  inquest  of  the  points  in  issue. 
But  it  seems  worthy  of  remark  that  *  trial  hy  incjuest '  in  criminal  cases 
never  seems  to  have  been  introduced  except  into  those  courts  which 
acted  by  the  kind's  writ  or  commission.  The  presentment  or  declara- 
tion  of  those  officers  which  fell  within  the  cognizance  of  the  hundred 
iury  or  the  leet  jury,  the  representatives  of  the  ancient  ichcrins.  was 

ATtrio  ws«  ttie  wari]  "  cnLvcn."ai  begsring  fat  life,  which  wu  thought  ihe 
uImo*t  diigrace. 
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fiRal  anil  roncIuMvc ;  nn  traverse,  or  (rial  by  a  second  jury,  in  tiic  nature 
ol  a  pcily  jury,  bcinu  allowed."     <  I',  jtv). ) 

Thus  inal  by  n  petty  jury  upon  criminal  charges  came  in ;  it  is  of  ihe 
rcign  'if  Htnry  ill.,  and  not  curlier.  And  it  is  to  lie  remarked,  a>  a 
confimi;itioti  uf  this  view,  tliat  no  one  wa&  compellable  to  plead;  that  i«. 
the  inquest  vras  lo  be  of  bJs  own  choice.  But  if  he  declined  to  endure 
it  be  wa»  rvmandcd  to  pHiton,  and  treated  with  a  severity  which  the 
statute  of  Wesiminsier  i,  in  the  third  year  of  Edward  I.,  calls  frine 
forte  ct  dure;  extended  afterwards,  hy  a  cruel  interjiretation.  to  that 
atrgciuus  puni^'lmient  on  ttio»c  who  refused  to  stand  a  trial,  commonly 
in  order  to  preverve  (heir  tands  from  forfcittire,  which  was  not  taken 
awav  by  law  till  the  IukI  century. 

Thus  was  trial  by  jury  ej^tatJIibbcd.  both  in  real  actions  or  suits  af- 
fecting property  in  land  and  in  criminal  procedure,  the  former  pre- 
ceding by  a  litlle  the  latter.  But  a  new  qiie^iion  arises  as  to  the 
province  of  thc^  early  juriet ;  and  the  view  lately  taken  is  vcr>-  different 
from  that  which  has  bc«n  commonly  received. 

Thr  writer  whom  wc  have  no  often  had  occasion  to  quote  has  pre- 
sented trial  by  jury  in  what  may  be  called  an  attot;cther  new  light:  Jnr 
though  Reeves,  in  bis  "  Hiilory  of  the  English  Law,"  almost  tranHlaim]t 
Clan^il  and  Bractun,  could  not  Itclp  leading  an  allcnti\e  reader  lo 
something  like  the  same  result,  1  am  not  aware  that  anything  approach-^ 
ing  to  the  generality  and  fulness  of  Sir  Francis  Palgravc's  siatemcnti 
can  be  found  in  any  earlier  work  ihan  his  own. 

"  Trial  by  jury,  accordiiift  to  the  oM  En^'i^li  law.  was  a  proceeding 
essentially  different  from  the  modern  tribunal,  still  beartn«  the  same 
name,  by  which  it  ha^  lieen  replaced)  and  whatever  merits  belonf[ed  to 
the  oriifiral  mode  of  judicial  invetuigation — and  they  were  great  and 
unqii(!»honablL',  though  accompanied  by  many  imperfection.^— tuuh 
bcnettts  are  nut  to  be  exactly  identified  with  the  advantages  now  re- 
sulting from  the  Rreat  bulwark  of  English  liberty.  Jurymen  in  the 
present  day  are  triers  of  the  issue:  they  are  individuals  who  found  their 
opinion  upon  the  evidence,  whether  oral  or  written,  adduced  before 
tnem;  and  the  verdict  delivered  by  them  is  thrtr  declaration  of  the 
judgment  which  Ihcy  have  formed,  But  the  ancient  jurymen  were  noC 
impanelled  to  examine  into  (he  credibility  of  the  evidence:  the  question 
wait  not  discussed  and  argued  before  them:  ihey,  (lie  jurymen,  were  the 
witnesses  themselves,  anrl  the  verdict  was  !iuhsUnli;tlly  the  examination.j 
of  these  wilncs&c5.  who  of  their  own  knowkdKc.  and  without  the  aid  of 
other  testimony,  afforded  their  evidence  respecting  the  facts  in  question 
to  the  best  n(  their  belief.  In  ilH  primitive  form  a  trial  by  jury  was 
therefore  only  a  trial  by  witnesses;  and  jurymen  were  dtstiriguisheil 
from  any  other  witnesses  only  by  cu-sloms  which  imposed  upon  ihetn 
the  nbligalion  of  an  oalh  and  regulated  tlicir  nnmhrr,  and  which  pre* 
scribed  their  rnnk  and  defined  the  terriloriat  qualifications  from  whence 
they  obtained  their  degree  and  influence  in  MicietV' 

"  I  find  it  necessary  to  introduce  this  description  of  the  ancient  "  Trial 
by  Jury,'  because,  unless  the  real  functions  of  the  origitial  jurymen  be 
distinctly  presented  to  the  leader,  his  familiar  knowledge  of  the  existinf; 
ftiurse  of  jurisprudence  will  lead  to  the  most  erroneous  conclusions. 
Many  of  those  who  have  descanted  upon  the  excellence  of  our  venerated 
national  franchise  seem  to  have  supposed  that  it  has  descended  to  us 
um-hangcd  tnim  the  days  of  Alfred;  and  the  patriot   who  claim*  the 

t'liry  as  the  '  judgment  of  his  peers  '  secured  by  Mapna  Charts  can  never 
lave  suspected  how  distinctly  the  trial  is  resolved  into  a  mere  examina- 
tion of  witneises."     fPalgrave.  i.  243.) 

This  theory  is  sustained  by  a  great  display  of  erudition,  which  fully 
establishes  that  the  jurors  had  .inch  a  knowledge,  however  acquired,  of 
the  facts  as  enabled  them  Co  render  a  verdict  without  hearing  any  other 
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tMtinioiiy  in  open  court  than  that  of  the  parcirs  themselves,  fortified,  if 
it  might  be,  by  written  Jocumcnls  adduced.  Hence  ih*-  knight;!  of  the 
{{rami  aisizf  arc  called  rccognilors,  a  iiamc  often  ({iven  to  olliers  sworn 
oit  an  inquci^t.  Iti  the  Grand  Coustumicr  oi  NormarLdy,  irom  which 
our  writ  of  right  was  derived,  it  is  said  that  those  arc  to  be  sworn  "  who 
were  born  in  the  neighborhood,  and  who  have  long  dwelt  there;  and 
such  ought  they  to  be.  that  it  iiuy  be  believed  they  know  the  truth  of  the 
case,  and  th.n  they  will  speak  the  truth  when  they  shall  he  asked."  ThU 
was  the  ruli:  in  our  own  grand  as3i:ce.  The  knights  who  appeared  in  It 
ought  to  be  acquntnted  with  the  truth,  and  if  any  were  not  so  they  were 
to  be  rejected  and  others  chosen,  until  twelve  were  unanimous  wiincs.tc-i. 
(jlanvil  (lib.  ii.)  furnishes  stillicient  proof,  if  wc  may  depend  on  the 
lanfftiage  of  the  writs  which  he  there  inserts.  It  is  to  be  remembered 
that  the  lran«nclions  upon  which  an  assize  of  modern  disseizin  ur  writ 
of  right  would  turn  migjit  frc<|ucntly  have  been  notorious,  in  the  elo- 
quent language  of  Sir  F.  Falgravc,  "  the  forms,  the  festivities,  and  the 
ceremonies  accompanying  the  hours  of  joy  and  the  days  of  sorrow  which 
form  the  distinguishing  epochs  in  the  brief  chronicle  of  domestic  life. 
impressed  them  tipon  the  memory  of  the  people  at  large.  The  parch- 
ment might  he  recommended  by  custom,  but  it  was  not  rctinired  by  law; 
and  they  had  no  registers  to  consult,  no  books  to  open.  By  the  declara- 
tion of  the  hu.sbaml  at  the  church  door,  the  wife  was  endowed  in  the 
presence  of  the  assembled  relations,  and  btfore  all  the  merry  attend- 
ants of  the  bridal  train.  The  birlh  of  the  heir  was  rccoUectcd  by  the 
retainers  whn  had  participated  in  the  cheer  of  the  baronial  halt;  and 
the  death  of  the  ancestor  was  proved  by  the  friends  who  had  heard  the 
wailings  of  the  widow,  or  who  had  followed  the  corpse  to  the  grave. 
Hence  trial  by  jury  w.is  an  appeal  to  the  knowledge  of  the  country; 
and  the  sherift,  in  naming  his  panel,  performed  hiH  duly  by  summon- 
ing those  individuals  from  amongst  the  inhabitants  of  the  country  who 
were  best  acqnatntcd  with  the  points  at  issue.  If  from  peculiar  circum- 
stances the  witnesses  of  a  fact  were  p^evioll^ly  marked  out  and  known, 
then  they  were  particularly  required  lo  testify.  Thus,  when  a  charter 
was  pleaded,  the  witnesses  named  in  the  attesting  clause  of  the  instru- 
ment and  who  had  been  present  in  the  folkmool,  the  shire,  or  the 
manor  court  when  the  seal  was  afTtxed  by  the  donor,  were  included  in 
the  panel:  and  when  a  grant  had  been  made  by  parol  the  witnesses 
were  sought  out  by  the  sheriff  and  returned  upon  the  jury,"(Palgr3ve, 
p.  248.) 

Several  instances  of  recognition— that  it.  of  jurors  finding  facts  on 
their  own  knowledge — occur  in  the  very  curiotiE  chronicle  of  Jocelyn 
de  Brakelondc,  published  hy  the  Camden  Society,  long:  after  the  "  Rise 
and  Proptrcss  of  the  Commonwealth."  One  is  on  a  ctiieslion  whether 
ceruin  land  was  liberum  feodum  ecclesix  ao  non.  "  Cumque  inde 
stimmonita  fuit  recognitio  is  mititum  in  curia  regis  facienda,  facta  est 
in  curia  abhatis  apud  Hcrlavnm  per  licentiam  Ranulfi  dc  Glanvilla.  et 
j'uraverunt  recognitores  se  nuniiuam  scivisse  illani  terram  fuissc  scp- 
aratam  ab  ccclesia."  (P.  45,)  Another  is  still  more  illustrative  of  the 
personal  knowledge  of  the  jury  overrulinn  written  evidence.  A  recog- 
nition was  taken  as  to  the  right  of  the  abbey  over  three  manors. 
"  Carta  nosin  lecta  in  iiwbttco  nnltam  vim  habuit,  quia  tota  cnria  orat 
contra  nos.  Jnramento  facto,  dixerunt  niilili^s  sc  ncscirc  de  cartis  nos- 
tris,  nee  de  privatis  conventionibus;  bed  se  credere  dtxcruiit,  tjuod 
Adam  et  pater  ejus  et  a%tis  a  centum  annis  retro  tenuernni  mancna  in 
feudum  firmum.  unu<<|nisque  post  alium,  diebus  quibus  fuemnt  vivi  ct 
inortui.  el  sic  disscisiat!  «umus  per  judicum  trrr».'.'   (P.  oi-) 

This  "judgment  of  the  lard"  is.  upon  Jocclyn's  tcslimiiny.  ralhcr 
suspicious;  since  they  seem  to  have  set  common  fame  ncainst  a  written 
deed.    But  wc  see  by  it  that,  although  parole  testimony  might  not  be 
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gcrHrraliy  admts»ible,  Ihc  [>arlies  had  a  right  to  prodnce  documentvr 
evidence  in  stipport  of  their  ntk. 

It  appears  ai  ArHt  tu  be  an  obvious  diflicully  in  the  way  of  this  gn- 
eral  resolution  o(  jurors  into  witnci9«&.  or  of  witnesses  into  )tiror».  iha: 
many  issues,  both  civil  and  criminal,  required  the  production  uf  rather 
more  recondite  evidencv  than  cunimun  noloriely.  The  known  rvcnu 
oi  lamily  history,  which  a  whole  neighborhood  coiM  aneit,  item  not 
very  likely  to  liavc  created  iiiiitation.  Bill  even  in  those  ages  of  am- 
plieily  (acts  might  be  alleged,  ihc  ver^  groundwork  of  a  claim  to  suc- 
cession, as  tu  which  no  assixc  of  knights  could  speak  from  persona) 
knuwlcdice.  This,  it  is  said,  was  obviated  by  swearing  the  witncu«j 
upon  the  panel,  so  that  those  who  had  a  real  knowledee  of  the  lacts  in 
question  might  inslruct  their  fellow- juror*.  Such,  doubtless,  was  tbf 
u&ual  cuuise:  but  difliciilties  would  often  stand  in  the  way.  GUnvil 
meets  the  question.  What  is  to  be  done  if  no  knights  are  acquainted 
with  the  matter  in  diiiiiule?  by  determining  thiii  personk  nf  lower  de- 
arec  may  be  sworn.  But  what  if  women  or  villeins  were  liie  witnesise^^ 
What,  again,  if  the  course  of  inquiry  should  render  frc<ih  testimony 
needful?  It  must  ap]>car,  according  to  all  our  notions  of  judicial  evi- 
dence, ibat  these  ditbculiics  niuM  nut  only  have  led  to  the  distitxtioa 
of  jurors  from  witnesses,  but  that  no  greai  length  nf  time  could  have 
elapsed  before  the  necessity  of  makinf;  it  wa»  perceived,  Yirt  our  no- 
tions of  judicial  evidence  are  not  very  applicable  to  the  thirteentli 
century.  The  records  preserved  give  us  reason  to  beliere  that  commoD 
Iam«  had  great  influence  upon  tnese  early  inquests.  It>  criminal  in- 
quiries especially  the  pre^-ious  fame  of  the  accused  Kerns  to  have  gtm- 
craliy  determined  the  verdicL  He  was  not  allowed  to  sustain  his  in- 
nocence by  witnesses — a  barbarous  absurdity,  ^s  it  seems,  which  was 
gradluUy  removed  by  indulgence  alone;  but  his  wiliiesses  were  not 
sworn  till  Ihc  reign  of  Mary.  If.  however,  the  prosecutor  or  apfKl- 
lam.  as  he  was  fr>rmcrly  styled,  was  under  an  equal  disability,  the  in- 
equality will  vanish,  though  the  absurdity  will  remain.  The  prisoner 
had  oripnally  no  defence,  unless  he  could  succeed  in  showing  the  weak 
ncss  of  the  appellant's  testimony,  but  by  submining  to  the  ordeal 
combat,  or  by  the  compurgation  of  his  neighbors.  The  jurors,  whei 
Ihey  acquitted  him.  stood  exactly  in  the  light  of  these;  it  was  a  m^ 
refined  and  impartial  compnrgation,  resting  on  their  confidence  in  ht 
former  behavior.  Thus  let  us  take  a  rccoraquoted  by  Palttrave,  vol 
p,  184: — Roberiits  filius  Roberti  df  ferranis  appcllat  Ranuifum  de  Fetttf 
Tturtihr  quod  ipse  venit  in  gardinum  suum,  in  pace  domini  Re^s.  et 
nequiler  iL4»ullavit  Fogeruin  homincm  suum.  el  cum  verbcravit  et  vnl- 
neravtl.  ila  quod  de  vit.i  ejus  desperabaiur;  et  ei  roba%'it  unum  palliust 
et  gladium  et  arcum  ci  sagitias;  ci  idem  Kogrrus  ofTert  hoc  pruhare  per 
corpus  4uum,  proul  curia  considcravcrit:  et  ftonuiphiu  venit  et  defcod" 
lotum  de  verbo  in  verbum.  el  ofTert  domino  Regi  unam  mnrcam  argeoi 
pro  habenda  inquisitione  per  legale.^  mililes,  utrum  culpabitis  sit  tndi 
necne;  el  pr-xterca  dicit  quod  iste  Kogfna  nunqiiam  ante  .ippclta 
euin,  et  petit  ut  hoc  ei  atlocetur,— «blaiio  recipttur. — Jiiratores  dicunt 
quod  rcvcra  contencto  fuit  inter  (tardinarium  pr-xdicti  Robrrti,  Osmmui 
nomine,  et  quo«ilam  Karctnues,  «ed  Ranulfus  non  fuit.ibi.  nee  malccrc 
dutit  eum.  de  aliqua  roberia,  vel  de  aliquo  malo,  facto  eidcm." 

We  have  here  a  trial  by  fury  in  its  very  beginning,  for  the  payment 
of  one  mark  by  the  accused  in  order  to  have  an  inquest  instead  of  the 
combat  shows  that  it  was  not  become  a  titaller  of  right  We  miy  ob- 
serve thai,  though  Robert  was  the  prosecutor,  hi^  servant  RoRcr.  berag 
the  aggrirvcd  parly,  and  capable  of  becoming  a  wilii*'**,  was  put  for- 
ward as  the  appellant,  ready  lo  prove  the  nise  by  comhal.  The  verdict 
seems  to  imply  that  the  jury  had  no  bad  opinion  of  Ranulf  the  if- 
pcllcc. 
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The  [ourteenlh  book  ot  Glanvil  contains  a  brief  account  of  the  forms 
ol  criminal  process  in  his  age;  and  here  it  appears  that  a  wnni;in  could 
only  be  a  witness,  or  rattier  an  appellant,  where  her  husband  bad  been 
murdered  or  her  person  assaulted.  The  words  arc  worth  considering: 
"  Duo  sunt  genera  homicidionim:  unurti  est,  quod  dicitur  murdrum, 
quod  nuilo  videntc,  niiUo  scicntc.  clam  [>erpctratur.  pra-ter  solum  inter- 
fcctonim  ct  ^^ius  complices;  iu  quod  niox  non  nucqu4liir  clamor  popii- 
laris  juxia  assisam  super  hoc  proditani.  In  hujuMttudi  aiitcm  accusa- 
tionc  nun  admitiilur  aliquis.  nisi  fucrit  dc  coavin^inttate  ipsius 
dcfuncii.  Est  et  aliiid  homicidium  quod  constat  in  Rrnenili  vocabulo. 
ct  dicitur  simplex  honiicidium.  In  hoc  ctiara  plucito  nun  admitiilur 
aliquis  accusacor  ad  probation  em.  nisi  fuerit  moriuo  consangninitate 
conjtinctus,  vcl  homagio  vcl  dominio,  ita  ut  dc  morle  hquatur.  ut  sub 
visits  sui  Uilimomo.  l'r.7terea  sciendum  <iuod  in  hoc  placitu  muUcr 
Budilur  aecusans  alictucni  dc  moric  viri  sui.  ji  de  visu  lequalur  [1.  xiv.  c. 
3).  Tcnelur  autcin  niulicr  qux  propnnil  sc  a  viro  opprcssam  tn  pace 
(Jomini  regis,  mox  dum  rccens  iuerii  maleticium  vicinam  villam  adirc, 
ct  ibi  injuriam  sibi  i11,-itam  prohts  lioniinibus  ostt-ndcrc.  ct  iangiiincm, 
si  quis  lucrit  cflusu3,  ct  visliimi  sci>iii(>nc:« ;  dchirc  antcni  apud  pncposi- 
tum  hundred!  idem  r,icit.  Fostea  quoquc  in  picno  cumiiatu  id  publicc 
proponat.  Auditur  itaquc  muLier  in  tnli  casu  aliquem  accusant,  sicut 
ct  dc  alia  qualibcl  injuria  corpori  suo  illMtam  solct  atidiri."     (C.  6.) 

Thus  it  appears  that  on  charKe^  ol  secret  murder  the  kindred  of  the 
deceased,  but  no  other^i.  might  be  heard  in  court  as  witnirsscs  to  tom- 
mon  suspicion,  nincc  they  cotild  be  no  more.  1  add  the  epithet 
secret:  but  it  was  at  that  time  implied  in  the  word  murdnttn.  But  in 
every  case  of  open  homicide  the  appellant,  be  It  the  wile  or  one  oj  hi« 
kindred,  his  lord  or  vassal,  rnimt  have  been  ^dually  present.  Other 
witnesses  probably,  if  such  there  were,  would  be  placed  on  the  panel, 
The  woman  was  only  a  prosecutrix;  and,  in  the  other  mx,  there  t>  no 
doubt  that  the  proseculorV  testimony  was  heard. 

In  claims  of  debt  it  was  in  the  power  of  the  defendant  to  wage  his 
law;  that  IS.  to  deny  on  oath  the  justice  of  the  demand.  Thi«  he  wa4 
to  suwl.iin  by  the  oaths  of  twelve  compurgators,  who  declared  their 
belief  that  he  »wore  the  truth;  and  if  he  declined  to  do  rhiii,  it  seems 
that  he  had  no  defence.  But  in  the  writ  of  right,  or  oilier  procexs 
aFTectmn  real  estalc,  the  w:(Kcr  of  law  was  never  allowed:  and  even 
in  actions  of  debt  the  defendant  was  nut  put  to  this  issue  until  witnes.ie3 
for  the  plaitililT  had  hccn  produced,  "  sine  testibus  fidclibus  ad  hoc 
inductie. '  This,  however,  was  not  in  presence  of  a  jury,  but  of  (he 
bailifl  or  judge  (Mngna  Charta.  c.  X).  and  therefore  does  not  im* 
mediately  bear  on  the  present  subject. 

In  litisatton  before  the  kius's  justices,  in  the  curia  rczis,  it  must 
have  been  always  necc5sary  to  produce  witnesses;  though,  if  their  testi- 
mony were  disputed,  it  was  necessary  to  recur  to  a  jury  in  the  county, 
unless  the  cause  were  of  a  nature  to  be  determined  by  duel.  A  passage 
in  Glanvil  will  illustrate  this.  A  claim  of  \>illenagc.  when  liberty  was 
pleaded,  could  not  be  heard  it»  the  coumy  court,  but  before  the  king's 
justices  in  his  court.  "  Utroquc  autcm  pricscntc  in  curia  hoc  modo 
dirationahitur  libertas  in  curia,  siqnidcm  producit  is  qui  libertalem  petit, 
plures  de  proximis  ct  consanguineis  de  eodem  stipile  unde  ipse  exierit 
cxcuntes,  per  quorum  libcrlates.  si  fuerint  in  curta  recognita;  ct  proba- 
ta, liberabitur  a  jugo  servitutis  is  qui  ad  Itbertatcm  proclamatur.  Si 
vero  contra  dicalur  status  libcrtaiis  corundcm  productorum  vel  de 
eodem  duhitatnr,  ad  virinctum  crit  recurrcndum:  ita  quod  per  ejus  vere- 
dlctum  sciatur  uttum  ilii  libcri  homines  »n  non.  et  secundum  dictum 
vicinetl  judicahitur."  (L.  ii.  c.  4.)  The  plea,  of  viUenage  wjs  never 
tried  by  comhat 

It  is  the  opinion  of  Lord  Coke  that  a  single  accuser  was  not  sufTlcicnl 
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■I  tamnoa  hw  to  cofivict  aay  one  d  hub  trcsstm;  0  ^ebnSt  of  a 
■MonJ  wiuess  **  it  ihM  b«  tncd  bd«re  tae  eomsttUe  or  oantal  bf 
conhst,  u  bj  muij  records  apfKaRtk.**  (3  Inst.  a6.)  Boi  ho^tw 
thu  miBbt  be,  it  is  r^tJcni  that  a*  Mxm  u  the  trui  of  prtn  of  tlx 
ralm  for  trcasoa  or  felony  in  ibe  covn  of  the  higb  stemnt  bccuie 
eHibliihed.  the  pnctin  of  swcarncintiiesses  on  ifae  panel  mot  hue 
bcco  rclinquttticj  in  tucb  case*.  "That  two  witnesses  be  rcQgiwd 9- 
pcarcth  by  our  books,  and  I  remember  so  aatbority  ia  onr  boofci 
tu  the  contrary.  And  thi«  Memcth  to  be  the  more  dear  la  the  triil  by 
the  pctTi  'jt  noblct  of  the  realm  because  they  come  Dot  d«  tffapM  viemOt, 
whereby  (bey  might  uke  notice  of  ihe  fact  in  respect  of  vidntir.  u  other 
iururs  may  do."  (Ibid.)  But  the  court  nf  the  high  steward  aecsn*  la 
be  no  older  than  the  reign  of  Henry  IV.,  at  wbicb  time  the  **^mhfitfwt 
ol  witnesses  before  common  juries  was  nearly,  or  completely,  emb- 
li«hed  in  ilt  modrm  form:  and  the  only  earlier  case  we  Iu\-c.  if  I 
remember  right,  of  the  conviction  of  a  peer  in  parliament — that  of  Mor- 
timer in  the  41b  of  Edward  III.— was  expressly  gnnuided  oo  ibe  noio- 
rion»nc»s  of  ihc  fads  (Rot  Pari.  ii.  S3)-  It  <lo««  »<*  appear,  therefore, 
iiidifpntable  by  precedent  that  any  witnesses  were  beard,  uve  the  «|»- 
pellant.  on  trial  of  peers  of  (he  realm  in  tbe  twelfth  or  thinecnth  cen- 
tury, thnttffh  it  is  by  no  means  improbable  that  such  would  have  been 
the  practice. 

Notwithstanding  such  exceptions,  however,  safRciem  proofs  remain 
that  liie  jury  ihcmsclvcs,  e^iccially  in  civil  cases,  kinii  retained  tbrir 
character  of  witnesses  to  the  fact.  If  tbe  recognitors,  whose  name  be- 
speaks their  ofEce.  were  not  all  so  well  arr]uaimed  with  the  matters  in 
controversy  as  to  believe  themselves  com[>ctent  to  render  3  verdict,  it 
was  the  practice  to  afTorce  the  jury,  as  it  was  called,  by  reiccitni:  these 
■nd  filling  their  places  with  more  sufficient  wititesses.  until  twelve  were 
found  who  asrcrd  in  the  same  verdict*  (Glanvil,  I.  ii,  c-  17.)  N'.>t  that 
unnniniity  was  demanded,  for  this  did  not  become  the  rule  till  ahuul  the 
reign  nf  Kdward  III.;  but  twelve,  as  now  on  a  g;rand  jury,  most  concnr.* 
.\nd  though  this  profusion  of  witnesses  seems  strange  to  us,  yet  what 
they  attested  (in  the  age  at  least  of  Glanvil  and  Tor  some  time  after- 
wards)  was  not,  as  at  present,  the  report  of  their  senses  to  the  fact  in 
iksue,  but  all  which  they  had  heard  and  believed  to  be  true;  above  all, 
their  judgment  as  to  the  respective  credibility  of  the  demandant  and 
tenant,  hi-ard  in  that  age  personally,  or  the  appellant  and  appellee  in  a 
prosecution. 

Bracton  speaks  of  aflForcing  a  panel  by  the  addition  of  bettcr-infonned 

J'urors  to  Ihe  rest,  as  6t  for  (he  court  to  order,  "  dc  confilio  carisr  af* 
ortietur  assiia  ita  quod  apponaniur  alii  juxia  numerum  maiorts  parttt 
qox  diuenserit,  vel  saltern  quatuor  vcl  sex,  et  adjungantur  altis."  The 
method  of  rejection  used  in  Glanvil't  time  seems  to  have  been  altered. 
But  in  the  time  of  Britton.  soon  afterwards,  this  afforcement  it  appears 
could  only  be  made  with  the  con.<ieni  nf  the  parties;  though  if.  as  ia» 
language  sccmi  to  imply,  the  verdict  was  to  go  ajjainst  the  party  refus- 
ing to  have  the  jury  atTorced,  no  one  would  be  likely  to  do  $0.  Perhaps 
he  means  that  this  refusal  would  crc-iie  n  prejudice  in  the  minds  of  the 
jury  almost  certain  to  produce  such  a  verdict 

"  It  may  be  doubtful,"  says  Mr.  Slarkie.  "  whether  the  doctrine  ol 
sfTorcemcnt  was  applied  to  criminal  cases.  The  account  given  by  Brae- 
ton  as  to  the  trial  by  the  counir>'  on  a  criminal  charge  is  very  obscure. 

c  Ur  the  jurf,  the  nadcr  will  rcmcm-  Yrar-Ixiokii,  dtKciitei!  Into  It««ve*'*  Hig- 
her (fat,  ifl  Cifanvil'i  time,  i*  mcAnl  the  tory  of  the  Ijiw. 

icoBniion.   on  an  iitlie  ol  novel  Jifc.  rf  Tn  »  F- TIT.  CTiiff  Jnatlcr  Thorn*  (• 

iciim,  nr   in<>rt    d'ance<tDr.     For    llicve  uhI  Id  l-.ive   tie«ii  relumed  for  Imhina 

iral  ■clinni.  now  aboliihed.  he  may  Con-  >  verdict  Uom   e'even  juor*.      lAm    B*- 

■oil  •  boim]  chapirr  on  Ihrtn  in  ll'sck-  view,  No.  iv,  p-  jS» 
none.  lUilcaB  he  prefer  Bractoa  and  the 
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It  was  to  be  by  twelve  turors.  consisting  of  milttcs  or  liberi  el  Icgalcs 
hoininct  oi  the  hundred  and  iour  villatic.'''  But  it  is  conjcclurcd  tli»t 
the  texL  »  somcwliai  corrupt,  and  ihat  tour  inliabtunu  of  the  vill  w«re 
lo  be  3dd{:d  to  the  twcLvc  jurors.  In  some  criminal  eases  it  appears 
Irtmi  Bracton  that  trial  by  combat  could  nut  be  dispensed  with,  because 
the  siature  oE  the  charge  did  not  admit  of  positive  Hitncsscs.  "  Oporlet 
quod  d'Cfendat  se  per  corpus  suum  qiiin  patria  nihil  scire  potest  de  fitcto, 
iii:^i  per  pr^esumtionem  et  per  audiluni.  vel  per  nMiidaiutii  [?J  quod 
f]uidein  non  sufllicit  ad  probationcin  pro  appellando  nee  pro  appeilato 
ad  UbemlJoncm."  This  indicalcs,  on  the  unc  band,  an  advance:  in  tlic 
appreciation  of  evidence  sitice  ihe  twelfth  century;  common  fame  and 
mere  hearsay  were  not  held  sufficient  to  support  a  chirge.  But  on  the 
other  hand,  in&tead  of  presuming  the  innocence  of  a.  parly  againtt  whom 
no  positive  testimony  could  be  alleged,  he  was  preposterously  called 
upon  to  prove  it  by  combat,  if  the  appellant  was  convinced  enough  of 
hi.4  guilt  lo  dcni3nd  that  precarious  decision.  It  appears  clear  from 
sottie  p3^S3ges  in  Uracton  that  in  criminal  cases  other  witnesses  mijiht 
occasionally  be  hi'ard  than  the  panics  themselves.  Thus,  if  a  man  were 
charged  with  stealing  a  horse,  he  says  that  either  the  prosecutor  or  the 
accused  might  show  that  it  was  his  own.  bred  in  his  stable,  known  by 
certain  marlcs,  which  could  hardly  be  hut  by  cMling  witnesses.  It  is 
not  improbable  that  witnesses  were  heard  distinct  from  the  jury  in  crim- 
inal ca&e»  before  the  separation  had  been  adopted  in  real  actionit. 

Ai  a  Liter  time  witnesses  arc  directed  to  be  joined  to  ihc  inquest,  but 
no  longer  a*  parts  uf  II  "  We  find  in  tlie  23d  of  Edward  III."  (I  quote 
at  present  the  words  of  Mr.  Spence,  Equitable  Jurisdiction,  p.  isg)  "  the 
witnesses,  ini^lead  of  being  stimmoned  as  coni^titucnt  mcnibera.  were 
adjoined  to  the  rccognitoii  or  jury  in  assijtcs  to  aflord  to  the  jury  tlte 
benefit  of  their  testimony,  but  without  having  any  voice  in  the  verdict.' 
This  is  the  first  indicatinn  we  have  of  the  jury  deriding  on  evidence  for- 
mally produced,  and  it  i*  Ihc  connecting  link  liclwccn  l!ic  ancient  and 
modern  jury."  But  it  will  be  remembered — what  Mr.  Spence  certainly 
did  not  mean  to  doubt — that  the  evidence  of  the  demandant  in  nn  assise 
or  writ  uf  right,  and  of  the  prosecutor  or  appellant  in  a  criminal  caso. 
had  always  been  given  in  open  court;  and  the  tenaot  or  appellee  bad 
the  same  right,  but  (he  latter  probably  was  not  sworn.  Nor  is  il  clear 
that  the  court  would  refuitc  other  tcntimony  if  it  were  offered  during 
the  course  of  a  trial.  The  sentence  just  quoted,  however,  appears  to  be 
Kub^ilant tally  true,  except  that  the  word*  "  forcnally  produced  "  imply 
something  more  like  the  modern  practice  than  the  lacls  mentioned  war- 
rant. The  evidence  in  the  case  reported  in  2j  Ass.  11  was  produced  to 
none  but  (he  jury. 

Mr.  Slarkie  has  justly  observed  tha(_ "  the  transition  was  now  almost 
imperceptible  lo  the  complete  separation  nf  the  witnes.sc?  from  ihe  in- 
quest. And  this  step  wa<  taken  at  some  time  before  the  llth  of  Henry 
IV.;<  namely,  that  all  the  wittiesses  wtre  to  give  their  testimony  at  the 


f  The  hiitun;  of  (rial  by  junr  tus  brca 
vrry  a1>lv  ctiidttaicd  br  Mr  StirJclc.  in 
Ihr  toiirlli  tiiimlicr  [j(  tlio  Law  Kcview, 
vihich.  ihdtJRli  anonymom,  I  venture  lo 
quntc  by  his  name.  1  have  been  aiiiited 
in  (he  tc.'^t  by  ilij»  pBper. 

/  Th«  rrftrence  j>  lo  the  Year-hooV,  13 
A%*.  11.  It  wai  Biliuiliiod  that  ibr  w(i- 
ne*M«  eoiild  nut  be  cball^nKeil  like  jii' 
rura;  "  car  iln  doivcnt  rieti  tcmoignrr 
ft>r»  eco  (iuMb  vrrnml  n  iiiionl.  Et 
I'tiiiie  (lit  t>n>.  CI  lei  icmoins  ajcMno  a 
em."  Thi»  h*-!  no  ajiprncanire  nl  Ihc 
inlToduction  ol  n  new  cuMom.  Above 
fifty    years    liaJ    elapirii    "iiirT    Tlracl<'>n 

-WT^ie.  »o  that  the  change  might  tiavi 
caaUy  crept  In, 


/The  Year-book  at  u  H.  IV.,  ia 
which  a  Telerrnee  u«.-iii  bere  (o  be 
made.  haK  not  hren  conxubnl  by  tnr. 
But  in  the  ne»l  ye.ir  (11  H.  IV.  ?1  wit- 
nesM*  ue  direcled  to  be  joined  10  th« 
irqunt  (»  in  ij  A>*.  it);  and  ont  nf 
the  jtidRci  ]*  rritorlrd  tn  have^iaid  (hi* 
b»J  often  been  Jnnei  jel  me  raighf  inlrr 
IhM  Ihe  iiriMlice  wa*  not  so  general 
a«  tri  ]iii«(  wilh'iul  eompienl,  _  Tbi»  IcmV* 
ai  if  the  >c|«Talion  (if  Ihc  wilneaiea.  by 
llieir  mamination  in  open  court,  wer* 
not  oulfc  ol  »o  raily  a  d.iie  a*  Mr. 
Surki*  and  Mr.  P(>»-neo  «im|K-iw>-  Ri»», 
perhapi.  both  mmlr*  kI  proccitore 
■nf(hl  lif  concurmtt  (or  a  ccnaiD  lin«- 
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bar  d[  the  conrt,  so  ihat  the  iudgcs  mii{tit  exclude  those  mcompeteB 
law.  and  direct  the  jury  u  to  the  wciKht  due  to  the  rciL"  "  ThU 
ieclnl  a  change  in  ilie  modes  of  trying  civil  rases;  the  imponuiec 
which  can  hardly  be  lou  lustily  estimated.  JurOT>,  from  being,  as  it 
were,  mere  rccipic;ii!>  atid  depO!.iiarics  ol  knowledge,  exercised  the  man 
inlellectuai  (acullv  oi  forming  conclusions  (rom  testimony — a  duty  boI 
onJy  oi  btgb  impurtaiicc  widi  a  view  tu  truth  and  justice,  but  also  od> 
laterally  in  encouraging  habits  of  rcHection  and  reasoning  (aided  bf 
the  instractiont  of  the  judges),  which  mu&i  have  had  a  great  and  OKNt 
beneficial  cJTcct  in  yromotinK  civilizatioo.  The  exercise  of  tlic  contnl 
last  advened  to  on  the  part  of  the  jodges  wa<>  the  foundation  of  tbat 
system  of  rules  in  regarxi  to  evidence  which  has  since  conttitated  to 
large  and  importam  a  branch  of  tbc  law  of  England."     (Spcnce,  p. 

The  obscurity  that  hangs  over  the  origin  of  our  modem  course  of 
procedure  before  juries  is  far  irum  being  wholly  removed.  We  are 
reduced  to  conjectural  inferences  from  brief  passages  in  early  Uw- 
booics.  written  for  C(jn temporaries,  but  which  leave  a  considerable 
uncertainty,  as  the  readers  of  this  note  will  be  too  apt  to  discont. 
If  we  say  that  our  actual  trial  by  jury  was  esiabli^hed  not  far  from 
the  beginning  of  the  Hftrenth  century,  we  shall  perhaps  approach  » 
nearly  as  the  diliKcnce  of  late  inquiren  has  enabled  us  to  procctd. 
But  in  the  time  of  Fortescue,  whose  treatise  De  Laudibtu  Ltgam 
AngU«  was  written  soon  afler  1450,  we  Itave  the  clearest  proof  that 
the  mode  of  procedure  before  juries  by  t-nd  twe  evidence  was  the 
same  1$  at  present.  It  may  be  presumed  that  the  (unction  of  thcfl 
advocate  ana  of  the  judge  to  examine  wittiemcs,  and  to  commem  oi^| 
their  testimony,  had  begun  at  this  time.  The  passage  in  Foacsctic 
is  so  full  and  perspicuous  that  it  deserves  to  be  extracted. 

"  Twelve  good  and  (rue  men  being  sworn  as  in  the  manner  above 
related,  legally  qualified—iltai  is,  having,  over  and  besides  their  mov- 
able possessions,  in  land  sufficient  (as  was  said)  wherewith  to  maiiH 
tain  their  rank  and  station— neither  Mupeclcd  by  nor  at  variance  with 
either  of  the  parlies:  all  of  the  neighborhood;  there  shall  be  read 
to  them  in  Rnglish  by  the  court  the  record  and  nature  of  the  plea  it 
length  which  is  depending  between  the  panics;  and  the  Luue  tbcre- 
upon  shall  be  plainly  laid  before  ihcm.  concerning  the  truth  of  whtch 
those  who  are  so  sworn  arc  to  certify  the  coun:  which  done,  each  flf 
the  parties,  by  themselves  or  their  counsel,  in  presence  of  tlie  covTt, 
shall  declare  and  lay  open  to  the  jury  all  and  singular  the  matters  aM 
evidences  whereby  they  think  they  may  be  able  to  inform  the  conrt 
concerning  the  truth  of  the  point  in  tjuestion;  after  which  each  ol 
the  parties  has  a  libeny  to  produce  before  the  court  all  such  wit- 
nesses as  they  please,  or  can  get  to  appear  on  their  behalf,  who,  be- 
ing charged  npon  their  o3lh<;,  shall  give  in  evidence  all  that  tbey 
know  touching  the  truth  of  the  fact  concerning  which  the  parties  ate 
at  issue.  And  if  necessity  so  require,  llic  witnesses  may  fw  heard  mui 
exatnitml  apart,  till  they  shall  have  deposed  all  that  they  have  to  gii 
in  evidence,  so  that  what  the  one  has  declared  sliall  not  inform  or  '" 
duce  another  witness  of  the  same  side  to  give  his  evidence  ir» 
same  words,  or  to  the  very  same  effect.  The  whole  of  the  evi< 
being  gone  through,  the  jurors  shall  confer  together  at  their  pli  _ 

as  they  shall  think  most  convenient,  upon  the  tmth  of  the  is&uc  be- 
fore them,  with  as   much  deliberation  and   leisure  as  they   can   wdl 
desire;  being  all  the  while  in  the  keeping  of  an  officer  of  the  cour 
in  a  place  assigned  them  (or  that  purpose,  lest  any  one   should  ; 
tempt   by   indirect    methods   to   influence  them   as   to   ihrir   opinl 
which  they  are  to  give  in  to  the  court.     Lastly,  they  arc  to  return 
court  and' certify  the  justices  upon  the  truth  of  the  issue  so  joined 
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the  presence  of  the  pailio  (if  they  pl«ase  to  be  present),  particulirly 
the  pcrbuii  who  is  ptaiiuiiT  in  ihe  caiue:  whai  tlie  juroia  ihali  so 
certiiy,  in  the  laws  of  England,  is  called  the  verdict."    \,C  26.) 

Mr.  Amoi  indeed  tius  observed,  in  )ii&  edition  of  Fortescuv  (p.  93), 
"  The  e:»sctLtial  alteration  wbich  ha»  since  taken  place  in  the  cbaractcr 
of  the  jury  does  not  appear  to  have  been  thoroughly  effected  till  the 
time  of  Edward  VI.  and  Mary.  Jurors  a.re  often  called  testes."  But 
though  this  appellation  niii^ht  be  retained  from  the  usage  of  older 
times.  I  do  not  see  what  wa*  left  to  etTect  in  the  essential  character  of 
a  jury,  when  it  hud  reached  the  stage  of  hearing  the  wiuieue»  and 
counsel  of  the  parties  in  open  court. 

The  result  of  this  investigation,  suggested  perliaps  by  Reeves,  but 
followed  up  by  Sir  tranci^  Fal(jrave  for  the  earlier,  and  by  Mr. 
Starkic  for  the  later  period,  is  to  sweep  away  from  ilic  ancient  constitu* 
tion  of  England  what  has  always  been  accounted  butli  the  pltdtje  of 
its  irccdoiQ  and  the  distineUve  type  of  its  organ itation.  irtal  by  jury, 
in  the  modem  sense  of  ihc  word,  and  according-  to  modern  functions. 
For  though  the  passage  just  quoted  from  Forlt-scue  i>  conclusive  as 
to  his  times,  these  were  but  the  times  of  the  X-ancastrian  kings;  and 
we  have  been  wont  to  ia]k  of  Alfred,  or  at  least  of  the  Anglo-Saxon 
age,  when  the  verdict  of  twelve  sworn  men  was  the  theme  of  our 
praise.  We  have  seen  that,  during  this  age,  neiilier  in  civil  nor  in 
criminal  proceedings,  it  is  possible  to  trace  this  safcgu.ird  for  judicial 
purity.  Even  when  juries  may  be  said  to  have  existed  in  name,  the 
institution  denoted  but  a  small  share  of  political  wisdom,  or  at  least 
provided  but  indifferently  for  impartial  justice.  The  mode  of  trial  by 
witncsscN  returned  on  the  panel,  hcaritiK  110  evidence  beyond  their  own 
in  open  court,  unassisted  by  the  sifting  acuteness  of  lawyers,  laid 
open  a  broad  inlet  for  credulity  and  prejudice,  for  injustice  and  cor* 
ruption.  Perjury  was  tlw  dominant  crime  of  the  middle  ages;  en- 
courafted  by  the  preposterous  rules  of  compMrgation,  and  by  the  mul- 
tiftlicity  of  oaths  in  the  ecdcsioHtiral  Liw.  It  was  the  frequency  of 
|hi»  offence,  and  the  impunity  which  the  eiitabliishL-d  procedure  gave 
to  that  of  jurors,  that  produced  the  remedy  by  writ  of  attaint;  but  one 
which  was  liable  to  the  name  danger;  since  jurj-  on  an  attaint  must,  in 
the  early  period  of  that  process,  have  judged  on  common  fame  or  on 
their  own  testimony,  like  those  whose  verdict  they  were  called  to 
revise:  anrl  where  hearsay  and  tradition  pas^erl  for  evidence,  it  mint, 
according  to  our  stricter  notions  of  penal  law,  have  been  very  difficult 
to  obtain  an  equitable  conviction  of  the  first  panel  on  the  ground  of 
p*riury. 

Iht  Chronicle,  already  quoted,  by  Jocelyn  de  Brakclonde,  afTords 
an  iostancc  among  muItiludL's,  probably,  thst  are  unrecorded,  where 
a  jury  flagrantly  violated  their  duly.  Five  reronnilor*  in  a  wTit  of 
assize  came  to  Samson  Abbot  of  St.  Edmund's  Bury,  (he  Chronicler's 
hero,  the  right  of  presentation  to  a  church  being  the  question,  in 
order  to  learn  from  him  what  they  should  swear,  meaning  to  receive 
monc)^.  He  promised  them  nothing,  but  bade  them  swear  according 
to  their  consciences.  They  went  away  in  wrath,  and  found  a  verdict 
against  the  abbey.*    (P.  44.) 

A  [  tn»y  Kt  <Iuwn  here  (ki«  or  two 
other  piiiagc*  Iiom  the  mric  Clironirk. 
iltuilfslint!  (hr  tiKjdvi  of  trial  in  tliai 
Mb  Sim»on  offrtcd  that  •  (i«M  al 
Mvowaoo  tliould  b«  deltmtined  by  th« 

ClaioiHtt't  oath,  ■  mcthdil  rrrnRiiiinl  in 
MMB*  GSM*  by  th«  civil  uiij  cation  taw, 
but  only,  I  conceive,  in  (avnr  of  thr  lir- 
(rti<lant.  Cuniqtie  mitvD  ille  r^'nuisuct 
jiitare.  ililalum  tit  juiaincntiiin  per  con- 
seusutB  utrluiqv*  P*ril«  »cx<t«cim  Icnali- 


but  b«  liuadre4<>,  qui  jtirsrcrimt  hoe 
c»>e  jui  ablistii.  P.  4^  The  prOce«dlns 
by  jurori  was  aometiinei  applied  eveo 
wlica  ihc  MRtvnre  bclonscd  to  the  re- 
cletiBttical  jortiilictiaa.  A  riot,  irilh 
bloodahed,  haTiny  occun^J.  ihc  ahbol, 
■ccepii*  jurameniif  a  *exdocim  teaaljtnu 
ttotntnibun,  CI  auditim  riinini  attctla- 
tionibu*.  proaoonced  sentence  of  ex- 
cofnniiinicaM<nt  agminH  ihc  ■>flcnd<T«. 
The   combat  wu   not  la  awhoriseil 
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Vet  in  its  rui]e»t  and  most  imperfect  forni,  (lie  trial  by  a  swonr' 
inquest  wa»  far  superior  to  ilic  iitii^ious  supersiiiioa  u(  ordGiU.  the 
hardly  less  i)repoMCfou4  and  unequal  duel,  the  unjuit  dctcrcnce  to 
power  in  com[>ur nation,  when  the  oath  ot  one  llianc  cuuntrr balanced 
those  of  six  ceorU,  and  even  to  the  frce-^piriied  but  tumultuary  an4 
unenlightened  decisions  of  tlic  hundred  or  ihe  county.  It  may, 
deed,  be  ihoUKlit  by  the  speculative  pliilos<»>hcr,  or  the  practical  la' 
yer,  that  in  uiose  early  sugcs  which  we  have  jusl  been  «uTvc>in 
from  the  introduction  of  Iiial  by  jury  utidcr  Henry  11.  to  the  atLii 
incnt  ol  its  actual  perfection  in  the  lirst  part  of  the  hltccatb  cent: 
there  was  little  to  warrant  our  .idmiralion.  Slil!  Id  us  ever  rem' 
bcr  that  we  judge  of  pa.^t  ages  by  an  erroneous  >l;indard  when 
wonder  at  their  prejudices,  much  more  when  we  fortcet  our  own. 
We  have  but  to  place  oursctvet,  for  a  few  minutes,  in  inu^natioa 
amun](  the  KngiiMi  of  the  twelfth  and  thirteenth  centuries,  and  »t 
may  better  understand  why  ihcy  cherished  and  panted  for  the  jmiii- 
eium  parium,  the  tricJ  by  their  peers,  or,  as  it  is  emphatically  styled, 
by  ihc  country.  It  stood  in  opposition  to  foreign  lawyers  and  foreign 
law;  to  the  chicane  and  subtlety,  the  dilatory  and  expensive  tbouKh 
accurate  technicalities,  of  Normandy,  to  tribun^ils  where  their  good 
name  could  not  stand  them  m  stead,  nor  the  tradition  of  their  neigh' 
bors  support  their  claim.  For  the  sake  of  these,  for  the  uiaintcoance 
of  the  laws  of  Edward  the  Confessor,  as  in  pious  reverence  they 
termed  every  Anglo-Saxon  usage,  they  were  willing  to  encounter  ilie 
noisy  rudeness  of  the  county-court,  and  the  sway  ot  a.  potcm  adrer- 
sary, 

Henry  11..  a  prince  not  perhaps  himself  wise,  but  icrvcd  by  nise 
counsellors,  blended  the  two  schemes  of  jurisprudence,  as  far  as  tl 
times  would  permit,  by  the  assize  of  novel  (tisseinn,  and  the  areui 
of  his  justice*  in  eyre.  From  this  age  justly  date  our  form  o£ 
procedure;  the  trial  by  a  jury  (using  always  that  word  in  a  less 
sense  than  it  bears  with  us>  rept-iced  that  by  the  body  of  hundn 
the  Etreain  of  justice  purilied  itaell  irt  succes^vc  generattuns  th:  _. 
the  aeuteness,  learning,  and  integrity  of  that  remarkable  series 
men  whose  memory  lives  chictly  among  lawyers.  I  mean  the  judges 
under  the  house  of  Plantagcnct;  and  thus,  while  the  common  law  bor- 
rowed from  Normandy  too  much,  perhaps,  of  its  subtlety  in 
tinction.  and  became  as  scientific  as  th.it  of  Rome,  it  maintained,  wi 
out  encroachment,  the  grand  principle  of  the  Saxon  polity,  the  ti_ 
of  facts  by  the  country.  From  this  principle  (except  as  to  that  prc- 
postcrnus  relic  of  barbarism,  the  requirement  of  unnnimity)  may  n't 
never  swerve — may  we  never  be  compelled,  in  wish,  to  kwcTve--by  t 
contempt  of  their  oaths  in  jurors,  and  a  disregard  of  the  ju5i  Umita  U 
their  trust  1 


Note  IX. 

The  nature  or  both  tenures  has  been  pcr-ipicuously  illustrated  by  Mr^ 
Allen,  in  his  Inquiry  into  the  Rise  and  Growth  of  the  Royal  ~ 
rog^live,  from  which  I  shall  make  a  lonp  extract. 

"  The  distribution  of  landed  property  in  England  by  the  Anglo-Sai 
on«  appears  to  h.ive  been  regulated  on  the   same  principles  that 


m 


mo4c  ol  trial  within  boroaght^  they 
pnwTTcd  tli«  old  Saxon  rvmiiuiiratinn. 
And  ihli  m»r  be  an  B<l<]ilional  ptool  of 
Ibc  nnliquitjr  vi  ibcir  privilege*.  A  Free 
lenut  04  the  (tifrantii  of  the  abbev.  cut 
p»ir»  tl  rK>  ciii>  ILIu  CatiRe).  brins 
chiTKcd  with  rohhcry.  knd  van(]iii*htd 
in  llic  comlial.  "">•  bmitcil.  Thr  tmr- 
gcsM*  of  Bury  uid  that,  d  be  bad  ben 


r«»r(]mt  vithin   lh«   bctotitth.    it    wa4 
r)«l  lisvt  c(i:nc  t"  lisltlr.   Imi   hr  wr 
haic  i>un::«d  (limipll  !iy  iti«  oatli*  ol 
nciulilxii*.  »ii:nt  Iihcrta*  cm  corTtm 
moncnl  inlri  burcum.^   I'.  74.     It  <■  hi 
lo  jitonouiicr   liy  wtiich    prixredoTV  t 
rr»ter  nunbtr  of  cuUty  pcr»o<u  V 
e*pcd. 


leip  brethren  on  the  continent.  Part  of  the  lands  they  ac- 
was  converted  into  estates  of  inheniance  for  individuals;  part 
incd  the  propcny  of  the  public,  and  was  left  to  the  diipoval  oflhc 
»Ute.  The  (ormcr  was  calk-d  bocloKd;  the  latter  1  apprclicml  to  have 
been  thai  description  of  loaded  property  which  was  known  by  the 
name  as  ioltland. 

"  Folcland,  as  the  word  imports,  was  the  land  of  the  folk  or  people. 
It  was  the  property  of  the  commumty.  It  might  be  occupied  in  com- 
mon, or  pouca^ed  in  se^-eralty;  and.  in  the  latter  case,  it  was  prob- 
ably parcelled  out  tu  individuals  in  the  fchgetjiol,  or  court  of  the  dis- 
trict, and  the  grant  attested  by  the  freemen  who  were  then  preu-nt 
Bill,  while  it  cnntiiiiied  to  be  folcland,  it  could  not  be  alienated  in  per- 
petuity; and,  tliercf'jrc,  on  the  vxpiratiuii  of  the  term  for  which  it  had 
been  granted,  it  rcveried  to  the  community,  and  was  again  distributed 
by  the  same  authtirily.a 

"  Bocland  was  hcLcI  by  book  or  charter.  It  was  land  that  had  been 
severed  by  an  act  of  Bovcrnmcnt  from  the  folcland,  and  converted  into 
an  estate  of  pcrpctiiaT  inheritance.  It  might  belong  to  the  church,  to 
tbe  kintti  or  to  a  subject.  It  miuht  be  alienable  and  dcvi.<^^b]e  at  the 
will  of  the  proprietor.  It  might  be  limited  in  its  descent  without  any 
power  of  alienalion  in  the  possessor.  It  was  often  granted  for  a  single 
life,  or  fur  more  lives  than  one.  with  remainder  in  perpetuity  to  the 
church.     It  was  forfeited  for  various  delinquencies  to  the  state. 

"  Estates  in  perpetuity  were  usually  created  by  charter  after  the  in- 
trodtictiDn  of  writing,  and,  on  that  account,  bocland  and  land  of  in- 
heritance are  often  used  as  synonymous  expressions.  But  at  an  earlier 
period  they  were  conferred  by  the  delivery  of  a  staff,  a  spear,  an  arrow, 
a  drinkinif-horn.  the  branch  of  a  tree,  or  a  piece  of  turf;  and  when 
the  donation  was  in  favor  of  the  church,  these  symbolical  representa- 
tions of  the  grant  were  deposited  willi  solemnity  on  the  altar:  nor  was 
thi<i  practice  entirely  laid  aside  after  the  introduction  of  title-deeds. 
There  are  instances  of  it  as  late  as  (he  time  of  the  Conqtitror.  It  is 
not,  therefore,  quite  correct  to  say  that  all  the  latids  of  the  Anglo-Sax- 
ons were  cither  folcland  or  bocland.  When  land  was  granted  in  per- 
petuity it  ceased  to  be  folcland;  but  it  could  not  with  propriety  be 
termed  bocland,  unless  it  was  conveyed  by  a  written  instrument. 

"  Folcland  was  subject  to  many  burdens  and  exactions  from  which 
bocland  was  exempt.  The  possessors  of  folcland  were  bound  to  assist 
in  the  reparation  of  royal  viUs  and  in  other  public  works.  Tliey  were 
liable  to  have  travellers  and  others  (luartcrca  on  them  for  subsistence. 
They  were  required  to  give  hospitality  to  king*  and  great  men  in  their 
progTesscs  through  the  country,  to  furnish  them  with  carriages  and 
relays  of  horses,  and  to  extend  the  s^mc  assistance  to  their  messen- 
gers, followers,  and  servants,  and  even  to  the  persons  who  had  charge 
of  their  hawks,  horses,  and  hounds.  Such  at  least  are  the  burdens 
from  which  lands  arc  liberated  when  converted  b^  charter  into  bocland. 

"  Bocland  was  liable  to  none  of  these  exactions.  It  was  released 
from  all  sen-ices  to  the  public,  with  the  exception  of  contributiriK  to 
military  expeditions,  and  to  the  reparation  of  castles  and  brid«es. 
Tlicse  duties  or  services  were  comprised  in  the  phrase  of  trinoda  naes- 
sUas.  which  were  said  to  be  incumbent  on  all  persons,  «>  that  none 
coald  be  excused  from  them.  The  church  indeed  contrived,  in  sorne 
cases,  to  obtain  an  exemption  from  (hem:  hut  in  general  its  lands.  like 
those  of  others,  were  subject  to  Ihcm.    Some  of  the  charter*  granting 


B.Sntlniiin  rfcicritio  foJcT»nd  SB  ttrra 
populartB,  fill*  jnr*  eomfnunl  powt<iFtiir 
— mfir  HTi[ilii.  Gliiin  Folcland.  In  •(** 
olhcr  place  he  dintnciitfhf*  II  icni* 
ntdjr  irom  boeluid.     Pfxdia  S*xoou 

Vol.  11.— 31 


dtiplici    tilulo  [MsiiJfbaiit;    vrt  icriptl 
■  nctm-ilHU.  quod  borltnd  vac*b«nl— vcl 

tniicll  itftrmonio,  quod  (olcUnd  dUer& 
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lo  tbe  possessions  of  the  church  an  exemption  from  all  senrfces  whtt- 
soever  were  genuine:  but  the  greater  part  arc  forgeries."     (P.  145.) 

Bocland,  we  perceive  by  ln)s  extract,  was  not  ncccsmrilf  alUiduI, 
in  the  sense  of  absolute  iiroprtety.  It  miKbt  be  BT^nted  for  Ures.  as  wis 
often  the  case;  and  then  ii  seems  to  have  been  cnlled  Uttt'lamt  (prxsd- 
U),  lent  or  leased.  (PalKrave.  ii.  3fn.)  Such  land,  huwe%-cr.  was  not 
feudal,  as  I  conceive,  it  we  use  that  word  in  its  legitimaLc  Enropesa 
senile;  though  irhn  is  the  onljr  German  word  for  :t  ticf.  Mr.  Allen  bat 
found  no  traces,  of  this  use  of  the  word  among  the  A  okIo- Saxons.  (Ap- 
pendix, p.  57.)     Sir  F.  Pal^ave  agrees  in  general  n-tth  Mr.  Altca* 

We  find  another  great  living  aiilhonty  on  AnK'o- Saxon  and  Teo- 
tunic  law  concurring  in  the  same  luminous  solution  of  this  long-dis- 
puted probtcTTi  "  The  natural  origin  of  folcland  is  the  supcrabundanoe 
of  goTKj  land  above  what  was  at  once  appropriated  by  the  tribes,  fan- 
ilieF,  or  gentes  (ma:KburKt  Kelondaii).  who  first  settled  in  a  waste  or 
conquered  land;  bm  its  existence  enters  into  and  modifies  the  srstcm 
cii  law,  and  on  it  depends  the  definition  of  the  march  and  the  gau  with 
their  boundaries.  Over  the  folcland  at  first  the  kine  alone  had  no  coo- 
trol;  it  must  have  been  apportioned  by  the  nation  in  its  solemn  meet* 
jng;  earlier,  by  the  shire  or  other  collection  of  freemen.  In  Beowialf, 
the  Icing  determines  to  build  a  palace,  and  distribute  in  it  to  his  coniilcs 
such  gold,  silver,  arms,  and  other  valoable:?  as  God  had  ^ven  him, 
save  the  folc»ceare  and  the  lives  of  men — *  butan  folcscrare  and  fcorura 
guniena  ' — which  he  had  no  authority  to  dispose  of.  This  relative  posi> 
tion  of  folcland  to  bocland  is  not  confined  to  the  Anglo-Saxon  umi- 
tntions.  The  Frisians,  a  race  from  whom  we  took  more  than  has  geo- 
erally  been  recognized,  had  the  same  di&iinctioiL  At  the  same  time  I 
differ  from  Grimm,  who  seems  lo  consider  folcland  as  the  pure  atod. 
bocland  as  the  Itef.  '  Fo'dand  in  Gegenutz  za  benchcium.  l^gcs 
Edv.  II.;  das  ist,  reine  alod,  im  Gegensatz  <u  beneficium.  Lichen.  \^ 
das  Frieflische  caplond  and  bocland.  As.  p.  15.'  (D.  R.  A.  p.  4fy.) 
I  think  tfie  reverse  is  the  case;  and  indeed  we  have  one  instance  when 
a  king  exchanged  a  certain  portion  of  folcland  for  an  equal  portion  ol 
bocf.md  with  one  of  his  comitev  He  then  gave  the  exchanged  (olcland 
all  the  privileges  of  bocland,  and  proceeded  lo  make  the  bocland  be 
bad  received  in  exchange  foitland. '  (Kemble's  Codex  Diplomaticus, 
i.  p.  104.) 

It  ii  of  importance  to  mention  that  Mr.  K.,  when  he  wrote  this 
passage,  had  not  seen  Mr.  Allen's  work:  so  that  the  independent  coa- 
correncc  ol  two  such  antiquaries  in  the  same  theory  tend*  it  very  great 
support  In  the  second  volume  of  the  Codex  Diplomaticug  the  editor 
adduces  fresh  e^Hdence  as  to  the  nature  of  folcland.  "  the  terra  Ascaks, 
or  public  land  Kranlahic  by  the  king  or  his  council,  as  the  represent- 
atives of  the  nation."  (P.  9.)  Mr.  Thorpe,  in  the  glossary-  to  his  e^- 
tion  of  "  Ancient  I^ws"  (v.  Folcland),  quotes  part  of  the  same  extract 
from  Allen  which  I  have  given,  and,  making  nn  remark,  must  be  undtf- 
Stood  to  concur  in  it.  Thus  we  may  consider  tltis  interpretation  is 
po5!ic<i.'iion  of  the  field.' 

The  word  folcland  fell  by  degrees  into  disuse,  and  gave  place  to  the 
term  Itrra  regis,  or  crown-land.  (Allen,  p.  160.)  This  indicates  tbe 
growth  of  a  monarchical  theory  which  reached  its  climax,  in  this  ap- 


¥  tht  ttw  of  Ttal  pcqpeny,  or  bocluid, 
n  the  AiiKlo.Sa:xci«i  pMtod,  U  given  in  a 


few  paita.  nuaHy  nteciact  and  tumj- 
noai,  tqi  Itr.  Soraee.  Equit.  7i"'i><l-  PP- 
The    Caitu    DiploBnaiicu«    fur- 


as-lj.  The  Q>dcs  DiploBnalicu«  I 
nunc*  th«  ben  ancieai  prccrdrnit,  and 
Ii  of  ciMtrif  iiiiditd,  lo  the  diAr«tard. 
whetK  nctcmxary.  of  oiarv  deteciiTi  an- 
IhoHtl**.  by  tbftM  «rbo  rcsinl  this  por- 
lloD  of  l«Bal  biitor)t. 


e  It  scetDi  to  be  ■  iKoesfUT  infemut 
Trom  the  eviJpncc  of  DomcHlay  Boob 
that   all    EBgland   hot   been   convened 

into  bocland  hci.itp  the   Conqneu.  whb 

the  tnetptioa  ol  the  Icrrn  rcci*.  it  tltft 

wptf  irtily  tbe  rrprctratitiTe  of  tntiku 

tolduid,  •£  AUca  sappoMt. 
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Son  of  it.  after  the  Conqucnt,  when  the  entire  land  of  England 
inppoited  to  have  been  the  demesne  land  of  the  king,  held  under 
faEm  by  a  feudal  tenure 

Note  X. 

"  Amongst  the  prerogatives  of  the  crown,  the  ConquefOf  and  many 
of  his  successors  appear  to  have  assumed  the  power  ct  makmtc  laws  to 
a  certain  extent,  without  the  authority  of  their  greater  council,  cs- 
[►ecially  when  oper^ltng  only  in  rciiramt  of  the  king's  prerogative,  for 
the  bcneHt  of  his  subjects,  or  explaining,  amending,  or  adding  to  the 
existing  law  of  the  land,  a<>  administered  lietwcen  subject  and  subject; 
and  this  prerogative  was  commonly  exercised  with  the  advice  of  the 
king's  ordinary  or  select  council,  though  frequently  the  edict  was  ex- 
pressed in  the  king's  name  alone.  But  as  lit  as  can  be  judged  from 
existing  docitmcnis  or  from  history,  it  was  generally  conceived  that 
beyond  these  limits  the  consent  o!  a  larger  assembly,  of  that  which  was 
deemed  the  *  Commune  concilium  rcgni,"  was  in  sirictnc.is  necessary; 
though  sometimes  the  monarcli  on  the  throne  ventured  to  stretch  his 
prerogative  further,  even  to  the  imposition  vi  taxes  to  answer  his  neces- 
sities, without  the  common  consent;  and  tli<:  great  struggles  between 
the  kings  of  England  and  their  people  have  gcnemlly  hccn  producc-d 
by  such  stretches  of  the  royal  prerogative,  lilt  at  length  it  has  been 
established  that  no  legislative  act  can  be  done  without  the  concurrence 
of  that  assembly,  now  emphatically  called  the  king's  parliamenL"  (Re- 
port of  Lords'  Committee  on  the  Dignity  of  a  Peer.  p.  22,  edit.  t8ig.) 

"  It  appears."  .■lays  the  committer  afterwards.  "  (rnm  all  the  charters 
taken  together,  that  during  the  rcigni  of  William  Kufus,  his  brother 
Henry,  and  Stephen,  many  things  had  been  done  contrary  to  law;  but 
that  there  did  exist  some  legal  constitution  of  government,  of  which  a 
legislntive  council  (fnr  some  purposes  at  least)  formed  a  pari;  and  par- 
ticularly that  all  impositions  and  exactions  by  the  mere  authority  olthe 
crown,  not  wnrrantrd  by  the  existing  law,  were  reprobated  as  infringe- 
ments of  the  jnst  rights  of  llie  subjects  of  the  realm,  ihuiigh  ihc  exist- 
ing law  left  a  large  portion  of  the  king's  subjects  liable  10  tallage  im- 
posed at  the  will  of  the  crown;  and  the  tenants  of  the  mesne  lords  were 
in  many  cases  exposed  to  >imilar  exaction."    {P.  43.) 

These  pas&ases  appeared  to  Mr,  Allen  so  inadequate  a  representation 
of  the  Anglo-Norman  constitiilinn.  thnt  he  commented  upon  the  ignc^ 
rdnix  of  Ihc  comniitiee  with  no  slight  severity  in  the  Edinburgh  Review. 
The  principal  charges  against  the  Report  in  this  respect  are.  that  the 
commiltee  have  confounded  the  ordinary  or  select  council  of  the  king 
with  the  tommunc  concilium,  and  supposed  that  the  former  alone  was 
intended  by  historians  as  the  advisers  of  the  crown  in  its  prerogative 
of  altering  the  law  of  the  land,  when,  in  fact,  the  great  council  o(  the 
national  aristocracy  is  clearly  pointed  out;  and  that  they  have  disre- 
garded a  great  deal  of  historical  testimony  to  the  political  intportanee 
of  the  latter.  It  appears  to  be  clrarly  shown,  from  tne  Saxon  Chronicle 
and  other  writers,  that  assemblies  ol  bisliops  and  nobles,  sometimes 
very  large,  were  held  by  custom,  "  de  more."  three  times  in  the  year,  by 
William  the  Confjucror  and  by  both  his  sons:  that  they  were,  however, 

Gradually  intermitted  by  Henry  I.,  and  ceased  early  in  the  rcign  of 
tephen.  In  these  councils,  which  were  legislative  so  far  as  new  stat- 
utes were  ever  reciiiiri'd,  a  matter  of  somewhat  rare  occurrence,  but 
more  frequently  rendering  their  advice  on  measures  to  be  adopted,  or 
Ihcir  judgment  in  criminal  charges  against  men  of  high  rank,  and  even 
in  civil  litigation,  we  have,  at  least  in  theory,  the  acknowledged  limha- 
tions  of  royal  authority.  I  refer  the  reader  to  this  article  in  the  Edin- 
burgh Review  (vol.  xxxvj,  to  which  we  must  generally  assent;  ob- 
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serving,  however,  that  the  committee,  thottgh  in  all  probability  tni*- 
talcen  in  ascribing  pn}ccc(]ing!t  of  ilie  Norman  aovereisns  to  the  advice 
oi  a  select  cuuiicil,  which  really  emanated  from  one  much  larger,  did 
not  call  in  question,  but  positively  asMerl,  the  constitutional  nece^itjr 
of  the  latter  for  general  taxation,  and  perhaps  for  IcBislativc  enactmenU 
of  an  imporlanl  kind.  And,  when  wc  consider  the  imorobabihl;  ihu 
"ail  the  great  men  over  all  England,  archbishops  and  Dishops,  abbots 
and  earls,  thanes  and  knights,"  as  the  Saxon  chronicler  pretends,  conld 
have  been  regularly  present  thrice  a  year,  at  Winchester,  WestminsM^. 
and  Glouccaicr,  when  William,  as  he  informs  us,  "  wore  bis  crown,"  we 
may  well  suspect  that,  in  ihc  ordinary  exercise  o(  his  prerogative,  ted 
even  in  such  provisions  as  might  appear  to  him  necessary,  he  did  not 
wait  for  a  very  full  assembly  of  his  tenants  in  chid.  The  main  question 
is,  whether  this  council  of  advice  and  assent  was  aItog:cthcr  of  his  own 
nomin.iiion,  and  this  we  may  confidently  deny. 

The  custom  of  the  Anglo-Saxua  kings  had  been  to  hold  meetings  of 
their  witan  very  frequently,  at  least  in  the  regular  course  of  their  uovrm- 
men!.     And  this  was  also  the  rule  in  the  grand  fiefs  of  France    Tbe 

6omp  of  their  court,  the  maintenance  of  loyal  respect,  the  power  of 
eeping  a  vigilant  eye  over  the  behavior  of  the  chief  men.  were  »uffidm[ 
motives  for  the  Norman  Icings  to  preserve  this  custom :  and  the  nobilitj 
of  coarse  taw  in  it  the  security  of  their  privilcKcs  as  well  a^  the  exhibi- 
tton  of  their  importance.  Hence  wc  lino  that  William  and  his  sons  held 
llieir  courts  dc  tiwrr,  as  ;i  regular  usage,  three  times  a  year,  and  gen- 
erally at  the  great  festivals,  and  in  different  parts  of  the  kingdom.  In- 
stances arc  collected  by  the  Edinburgh  Reviewer  (vol.  xxxv.  p,  51. 
And  here  the  public  business  was  transacted:  though,  if  these  meet- 
ings were  !U)  frequent,  it  is  probable  that  for  the  most  pan  ihey  pasieH 
on  in  a  b.-ingnet  or  a  tournament 

The  I-ord*"  Committee,  in  notes  on  the  Second  Report,  when  re- 
printed in  iSag.  do  itut  uequiescc  in  the  po&itions  of  their  hnrdy  ehlie, 
to  whom,  without  direct  mention,  they  manifestly  allude.  "  From  the 
relations  of  inuialiM'i  and  liEj^toriaiis,'  they  observe,  "  rt  has  been  in- 
ferred that  during  the  reign  of  the  Conqueror,  and  during  a  long 
course  of  time  from  the  Conquest,  the  archbishops,  bishops,  aM>ot> 
and  priors,  carls  and  barons  of  the  realm  were  regularly  convened 
three  times  in  every  year,  at  three  difTerent  and  distinct  places  in  the 
kingdom,  to  a  general  council  of  the  realm.  Considering  the  state  of 
the  country,  and  the  habits  and  dispositions  of  the  people,  this  seeou 
highly  improbable;  especially  if  the  word  baroncs.  or  the  words  pfO- 
ceres  or  magTiatrj'.  iiflcn  used  by  writers  in  describing  such  asscin- 
blics,  were  intended  to  include  all  the  persons  holding  immediattiv 
of  the  crown,  who.  according  to  the  charter  of  John,  were  required 
to  I>e  summoned  to  constitute  the  great  council  of  the  realm,  for  the 
purpose  of  granting  aids  to  the  crown."  (P.  440.)  But  it  is  nut 
necessary  to  suppose  thi!>:  those  might  have  attended  who  lived  neat; 
or  who  were  9peci.illy  itummonett.  The  committee  argue  on  the  sap- 
position  that  all  tenants  in  chief  must  have  attended  thrice  a  ycaz, 
wliich  no  one  probably  ever  asserted.  But  that  William  and  his  soot 
did  hold  public  meetings,  tie  mtfrr,  at  three  several  places  in  every  year, 
or  at  least  very  frec|ucnl!y,  caimot  be  controverted  without  dcnving 
what  respected  historical  testimonies  affirm:  and  the  language  of  iTiex 
early  writers  intimates  that  they  were  numerously  attended.  Airis 
were  not  regularly  granted,  and  laws  much  more  rarely  enacted  in 
them;  but  they  might  still  be  a  national  council.  But  the  coDstttueot 
parts  of  such  councils  will  be  discussed  in  a  subsequent  note. 

Tt  is  to  be  here  remarked  that,  with  the  exception  of  the  charters 
granied  by  William.  Henry,  and  Skpticn.  which  arc  in  general  rather 
Jike  confirmations  of  existing  privileges  than  novel  enactments,  though 
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some  clansM  .ippcar  tn  be  nf  iln-  latter  bind,  litttc  authentic  evidence 
can  be  found  of  any  legislative  proceedings  from  the  Conquest  lo  the 
reign  o£  Henry  II.  The  laws  ol  the  Conqueror,  wtiteh  we  find  in 
Ingulfus,  do  not  come  within  this  category;  they  arc  .1  cnntirmalcon  of 
English  usages,  granted  by  Wilham  lo  his  sulij(.-cts.  "  Cez  »unt  Ich 
leis  et  ks  cti&iuinvs  que  li  reis  William  graniad  el  pople  de  Hngleterre 
apr^  t<  conquest  de  la  tcrrc.  Iceles  mcsmcs  que  li  rcis  Kdward  sun 
cusin  tint  devaiit  lui."  These,  pubhshed  by  Gale  (Script.  Rer.  Angliv. 
vot.  i.).  and  more  accurately  than  before  from  the  Holkham  manuscript 
by  Sir  Francis  Palgrave,  hjive  siomctimes  passed  for  genuine.  The 
real  original,  however,  is  the  Latin  tcxt^  first  published  by  him  with 
the  French.  (Eng.  Commonw.  vol.  ii.  p.  Ry.)  The  French  iransla- 
tion  he  refers  to  the  early  part  of  the  reign  of  Henry  III.  At  the  lime 
wUen  Ingulfus  is  supposed  to  have  lived,  soon  after  the  Conijuest.  nu 
lawii,  3!i  Sir  F.  Palgravc  justly  observes,  were  written  in  French,  and 
he  might  have  added  that  we  ca»»ol  produce  any  other  specimen  of 
the  lanjituage  which  is  certainly  of  that  age.  (See  Quarterly  Keview, 
xx?(iv.  :i6o.)  It  is  said  in  the  charter  of  Henry  I.  that  the  laws  of  Ed- 
ward were  renewed  by  William  with  the  same  emendation. 

liut  the  changes  introduced  by  William  in  the  tenure  of  land  were 
so  momentous  that  the  most  cautious  inquirers  have  been  induced  to 
presume  some  degree  of  common  consent  by  those  whom  they  so 
much  allectcd.  "  There  seems  to  be  evidence  to  show  that  the  great 
cli^inge  in  the  tenure  of  land,  and  particularly  the  very  extensive  intro- 
duction, ol  tenure  by  knighl-servicc,  was  made  by  the  consent  ol  lho»e 
principally  interested  in  the  land  charged  with  the  burdens  of  thai 
tenure;  and  that  the  general  changes  made  in  the  Saxon  laws  by  the 
Conqueror,  forming  of  the  two  one  people,  was  also  effceted  by  com- 
mon cunsem:  namely,  in  the  language  of  the  charter  ol  William  with 
respect  to  the  icnure.s,  'per  commune  concilium  tocius  regni.'  and 
with  respect  to  both,  aa  exprcKscd  in  the  charter  of  his  son  Henry, 
'  concilio  baronum  ';  though  it  is  far  from  clear  who  were  the  persons 
intended  10  be  so  described."    (Report  of  Lords'  Comniittec.  p.  50.) 

The  separation  of  the  civil  and  ecclesiastical  jurisdictions  was  an- 
other great  innovation  in  the  reign  of  the  Conqueror.  This  the  Lords' 
Committee  inchne  to  refer  to  his  sole  authority.  But  Allen  has  shown 
by  a  writ  of  William  addressed  lo  the  Bishop  of  Lincoln  that  it  was 
done  "  comuiuni  concilio,  el  concilio  archiepiscoporuni  ineorum,  et 
CJCteromm  cpit-coporum  ct  ahbatiim,  et  omnium  principum  regni  mei." 
(Edinb.  Rev.  p,  15.)  .^iid  the  Domesday  survey  was  determined  upoo. 
after  a  consultation  of  William  with  his  great  eounril  at  Gloucester, 
in  1084.  This  would  ol  course  be  rcclcnned  a  Icgi^lalive  measure  in 
the  present  day;  but  it  titight  not  pass  for  more  than  a  temporary 
ordinance.  The  only  law*  under  Henry  !.,  except  his  charter,  of 
which  any  account  remain?*  in  history  (there  are  none  on  record),  tall 
under  the  same  description. 

The  Constitutions  of  Clarendon,  in  1164.  are  certainly  a  re^lar 
statute;  whoever  might  be  the  consenting  parties,  a  subject  to  \yc 
presently  discussed,  these  famous  provisions  were  enacted  in  the  great 
council  of  the  nation.  This  is  equally  tnie  of  the  Assises  of  Northamp- 
ton, in  II7R.  But  the  earliest  Anglo-Norman  Jaw  which  is  extant  in 
a  regular  form  is  the  assize  made  at  Clarendon  For  the  preservation 
of  the  peace,  probably  between  1165  and  11761  This  remarkable 
statute,  "  quam  doniinus  rex  Henriciis.  consilio  arch i cpi scop o rum  et 
episcoporum  et  abbacum,  cs:lerorumq ue  baronum  suorum  consitttiit," 
was  first  published  by  Sir  F.  Palgravc  from  a  manuscript  in  the  British 
Mu»um,  (Engl.  Commonw.  i.  257;  ii.  168.)  In  other  instances  the 
royal  prerogative  may  perhaps  have  been  held  sufficient  far  innova- 
tions which,   after  the   constilulion   became   settled,   would   have   re- 
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[)uired  the  sanction  of  the  whole  Icgiisliiurf.  No  act  of  parltatiwtiru' 
known  to  have  b«cn  made  umlcr  Kichiktd  1.;  bul  an  tjrdituncc,  kiudb 
the  usizc  of  bread,  in  ihe  fifth  of  John,  is  rvctu-d  lu  Lc  cstabliabcd 
"  cummuni  conrilin  haronum  noiuomm,"  Whctlwr  these  word^  ai- 
furd  KufTicicni  K''>)und  for  be]icviti}(  lh»t  the  a»ii«  Mas  &ct  tn  a  fall 
council  of  ilie  realm,  may  possibly  be  doubtful,  llic  committee  in- 
cline to  the  affirmaiive,  and  remark  that  a  generitl  proclsmatxjn  to  the 
saiDc  effect  is  nienlioncd  in  history,  but  merely  as  proceeding  from  the 
king,  so  thai  "  the  omi-ision  of  the  words  '  coinmuni  concilio  baro- 
num '  in  the  proclamaliun  mentioned  by  the  lii»torian,  though  appcat- 
in^  in  ihe  ordinance,  tends  also  to  show  that,  tlioutiti  similar  words 
may  nol  be  fmmd  in  niher  similar  documents,  the  atKcncc  of  lh:>M 
word^  outchl  nol  lo  load  to  a  certain  conclusion  that  ttic  act  dooc  had 
nt>L  the  authority  of  the  same  conmioo  council."    (F.  84.) 


Note  XI. 

This  charter  has  been  tnlroduced  into  the  new  edition  of  Rymcr's 
Feeders,  and  heads  ibat  coltixlion.  The  Commitice  of  ifie  Lords  on 
the  Difcnily  uf  a  Peer,  in  their  Second  Report,  have  the  following 
observations: — '  The  primed  copy  is  taken  from  ihc  Red  Uouk  of  the 
Exchcuiicr.  a  document  which  lias  long  been  admitted  in  the  Cuun 
of  Excneqticr  as  evidence  of  authority  for  ccnain  purposes;  but  no 
trace  has  been  hilherlo  found  of  the  original  charter  of  Wtlliam. 
though  the  insenion  of  a  copy  in  a  book  in  the  custody  of  the  king's 
Exchequer,  rcsoned  lo  by  the  judges  of  that  court  far  other  purposes, 
seems  (o  afford  reasonable  ground  for  supposing  that  such  a  charter 
was  issued,  and  that  the  copy  so  preserved  is  probably  correct,  or 
nearly  correct.  The  copy  in  the  Red  Book  is  without  date,  and  no 
circumstance  tending  to  show  its  true  date  has  occurred  to  the  com- 
mittee; but  it  may  be  collected  from  its  contents  that  it  was  probaMy 
issued  in  the  latter  part  of  that  king's  rcigii;  about  which  time  it  ap- 
pears from  history  that  he  confirmed  to  his  subjects  in  England  the 
ancient  Saxon  laws,  with  alterations."     (P.  36.) 

I  once  thought,  and  hare  said,  that  this  charter  seems  to  compre- 
hend merely  the  feudal  tenants  of  the  crown.  This  may  be  Irue  of 
one  clause:  but  it  is  impossible  to  construe  "  omnes  liberi  homines 
tntim  monarch!*"  in  so  contracted  a  sense.  The  committee  mdeed 
observe  thai  many  of  the  king's  tenants  were  long  after  subject  lo 
tallage.  But  I  do  nol  suppose  these  to  have  been  included  in  "'  liberi 
hommes."  The  charier  involve*  a  promise  of  the  crown  to  abstain 
from  exactions  frequent  in  the  Conqueror's  reign,  aud  fallinii  on  mesne 
tenants  and  others  not  liable  to  arbitrary  taxation. 

Thi«  charter  conlnins  a  clause — "  Hoc  quoquc  prx-cipimus  ut  omnes 
habvant  et  teneant  leRcni  Kdwardi  Regis  in  omnibus  rebus  adjoDctis 
his  qu»  constitiiimus  ad  tdtililatem  Anglorum  "  And  3$  there  Is  ap- 
parent refcrrncr  tfi  these  wor<l*  in  the  charter  of  Henry  I. — "  Legem 
Edwardi  Kvuh  vobis  rcddo  cum  illis  eniendationibus  quibus  pater  meus 
earn  cmcndavit  consilio  baronum  suorum" — the  committee  are  suf- 
ficiently moderate  in  calling  this  "a  clause,  tending  to  give  in  some 
degree  authenticity  to  Ihe  copy  of  the  charter  of  William  the  Con- 
qtieror  inserted  in  Tbe  Red  Book  of  the  Kxchcqucr."  (P.  .tp,)  Tltis 
charter  seems  lo  be  fully  r»ta1>li»hrd:  it  deserves  to  be  accounted  the 
first  remcdini  concession  by  the  crown:  for  it  indicates,  especiallv  taken 
in  connection  with  public  history,  an  arbitral?  exercise  of  royal  power 
which  ncitber  the  new  nor  tbe  old  snbjects  of  the  FngHsh  monarchy 
reckoned  lawful.  It  Is  also  the  earliest  recoirra'tiun  of  the  Anglo- 
Saxon  laws,  such  as  Ihcy  subsisted  under  the  Confessor,  and  a  proof 


bolli  that  thf  English  were  now  endeavoring  to  raise  tlaeir  heads  from 
scrvittidc,  and  that  the  Norman*  had  discf>vcr<fd  somr  immiinittcs  from 
taxation,  or  some  securities  from  absolute  powvr.  among  tltr  con- 
quered people,  in  which  they  desired  to  panicipile.  It  i&  deserving 
of  remark  t!iat  the  <li^itinliio^  oi  personal  law,  winch,  indeed,  had 
almost  expired  on  the  contiiicni,  was  never  observed  in  England:  at 
least,  wc  have  no  evidence  nf  il.  and  the  e<)ntrary  is  almost  dcmon- 
Eiralilc.  The  conquerors  (ell  at  once  into  the  laws  oi  the  conqaered, 
and  this  continued  (or  more  than  a  century. 

The  charier  ol  William,  like  manj'  cither*,  was  more  ample  than 
effectual.  "The  coinmiiiec  have  found  iiu  document  to  show,  nor 
docs  it  appear  probable  from  any  relation  in  history,  that  William  ever 
obtained  any  geiienil  aid  from  hi«  mibjeclK  by  grant  of  a  legislative 
assembly;  though  according  to  hiitury,  even  aitcr  the  charter  before 
mentioned,  he  extoned  great  sums  from  individuals  by  x-arious  means 
and  under  various  jjrctciices.  Towiirdii  thr  close  of  his  reign,  when  he 
bad  exacted,  as  stated  by  the  editor  of  the  tir«t  pari,  of  the  Annals  called 
ihe  Annals  of  Waverley.  the  oath  of  fealty  from  ihc  principal  land- 
holders of  every  description,  the  same  hiMorian  adds  that  William 
passed  into  Normandy,  '  adquisitis  magnis  thesauris  ab  hominibus  suis, 
sttper  cjuos  nlit|uam  causam  invenire  poterat.  sive  jusl^  sivc  iniqui' 
(words  which  import  exaction  and  not  grant),  and  he  died  the  year 
following  in  Normandy."    (P.  .15.) 

The  deeply  learned  reviewer  of  this  Report  ha&  shown  that  the 
Annals  vt  Waverley  arc  of  very  little  authority,  and  merely  in  this 
part  a  translation  from  the  Saxon  Chronicle.  But  the  translation  of 
the  pauage  quoted  by  the  committee  is  correct:  and  it  was  perhaps 
rather  hypercritical  to  cavil  at  their  phrase  that  William  obtained  this 
money  "  by  exaction  ami  not  by  grant,"  They  never  meant  that  he 
imposed  a  general  tax.  That  it  was  not  by  grant  is  all  that  their  pur- 
|)ose  rcc|uired;  the  passage  which  they  quote  shows  that  it  was  under 
some  pretext,  and  often  an  unjust  one.  which  is  not  very  unlike 
exaction. 

It  is  highly  probable  that,  in  promising  this  immunity  from  unjust 
exactions.  William  did  not  intend  to  abolish  the  ancient  tax  of  Dane- 
gelt,  or  to  dcmnnd  the  consent  of  his  great  council  when  it  was  thought 
necessary  to  impose  il-  We  read  in  tlic  Saxun  Chronicle  thai  the  king 
in  1083  exacted  a  heavy  tribute  all  over  England,  that  is.  seventy-two 
pence  for  each  hydc.  This  looks  like  a  DanegclL  The  rumor  of  in- 
vasion from  Denmark  is  set  down  by  ilie  chronicler  under  the  year 
1085;  but  probably  William  had  reason  to  he  prepared.  He  may  have 
had  the  ron<ent  of  bis  great  council  in  thin  instance.  But  as  the  tax 
had  formerly  been  perpetual,  so  that  it  was  a  relaxation  in  favor  of 
the  subject  to  reserve  it  for  an  emergency,  we  may  think  it  more  litccly 
that  this  imposition  was  within  his  prerogiitivc;  th.it  he,  in  Other 
words,  was  sole  judge  of  the  danger  that  re<)uired  it.  It  was.  how- 
ever, in  truth,  a  heavy  tribute,  being  six  shillings  for  every  bydc,  in 
many  cases,  as  we  see  by  Domesday,  no  ftm:ill  proportion  of  the  annual 
value,  aiul  would  have  been  a  grievous  burden  as  an  annual  payment 


Note  XII. 

This  passage  in  a  contemporary  writer,  being  so  aneqnivocal  M  it  is, 
ought  to  have  much  weight  in  the  qiieslion  which  an  eminent  foreigner 
has  lately  raised  as  to  the  duration  of  the  distinction  between  the  Nor- 
man and  Hnglish  race*.  It  is  the  favorite  theory  of  M.  Thierry,  pushed 
to  an  extreme  length  both  as  to  his  own  country  and  ours,  that  the 
conquering  nation,  Franks  in  one  case,  Normans  in  the  other,  re- 
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maitted  down  to  a  lal<  ptriud — a  i>rriod  indeed  to  which  he  isdt- 
Do  conclusion — uuminglcd.  or  at  Uusi  unclistinguishablc,  conMtltiliv 
k  double  people  of  sovereigns  and  subjects,  becoming  a  noble 
in  ihc  state,  naiiglity,  oppressive,  powerful,  or,  what  is  in  one  word 
most  odious  to  a  French  ear  in  the  nineteenth  century,  aristocratic. 

It  may  be  worthy  ol  consideration,  since  the  authority  of  this  writer 
is  not  to  be  disregarded,  whether  the  Nornun  blood  were  really 
blended  with  the  native  <iuilc  so  soon  as  the  rci|ni  of  Henry  II.;  that 
is,  whether  intermarriages  in  th«  superior  classes  of  society  had  be- 
come so  freciuent  as  to  efface  the  distinction.  M.  Thiero*  produces  a 
few  passages  which  seem  to  intimate  its  continuance.  But  these  are 
loo  loosely  worded  to  warrant  much  rcxard;  and  he  adniits  that  alter 
the  rei^  of  Mcnrv  I.  we  have  no  proof  of  any  hostile  spirit  on  the* 
part  of  the  English  towards  the  new  dynasty;  and  that  some  e^ortit 
were  made  to  conciliate  thent  by  representinK  Henry  U.  as  the  de- 
scendant of  the  Saxon  line.  (Vol.  it.  p.  374.)  This,  in  fact,  was  true; 
and  it  w»s  still  more  imj^iortanl  that  the  n^mc  of  English  was  stndioDshr 
assumed  by  our  kinus  (ignorant  though  they  might  be,  in  M.  Tbicirys 
phrase,  what  was  the  vernacular  word  for  that  dignity),  and  that  the 
An^lo-Normans  arc  seldom,  if  ever,  mentioned  by  that  separate  desig- 
nation. England  was  their  dwi-llingiplacc,  English  tlieir  name,  the 
English  law  their  inheritance;  if  this  was  not  wholly  the  case  before 
the  scl^a^3tion  of  the  mother  country  under  John,  and  yet  we  do  not 
perceive  much  limitation  necessary,  it  can  admit  of  no  quuslion  after- 
wards. 

It  is,  nevertheless,  manifest  that  the  descendants  of  Wtlliam's  ten- 
ants in  capite,  and  of  others  who  seized  on  so  large  a  portion  ol  our 
lair  country  from  the  Channtl  to  the  Tweed,  formed  the  chief  part  of 
that  aristocracy  which  secured  the  liberties  of  the  Anglo-Saxon  racci 
as  well  as  their  own,  at  Runnymcde;  and  which,  sometimes  as  peers 
of  the  realm,  aomotimes  as  well-born  commoners,  placed  successive 
barriers  against  tbe  cxorbitancei  of  power,  and  prepared  the  way  lor 
that  expanded  scheme  of  government  which  we  call  the  English 
constitution.  Thp  n.imes  in  Dugdale's  Baronage  and  in  his  Summoni- 
tiones  ad  Parliariientum  Speak  for  themselves;  in  all  the  earlier  periods* 
and  perhaps  almost  through  the  Platiiagenct  dynasty,  we  find  a  great 
pri-poiiderancc  of  sucfa  as  indicate  a  Trench  source.  Kcw  famdies 
sprung  up  by  degrees,  and  are  now  sometimes  among  our  chief  no- 
bUily;  but  in  general,  if  we  find  any  at  this  day  who  have  loteraUc 
pretensions  to  deduce  their  lineage  from  the  Conquest,  they  are  of 
Norman  descent;  the  very  few  Saxon  families  that  may  remain  with 
an  authentic  pedigree  in  the  male  line  are  seldom  found  in  the  wcallbter 
class  of  gentry.  This  is  of  course  to  be  taken  wiih  deference  to  the 
genealogists.  And  on  this  account  I  must  confess  that  M.  Thierry's 
oiiinion  ol  a  long-continued  distinction  of  races  has  more  semblattcc 
of  truth  as  to  this  kingdom  than  can  be  pretended  as  to  France,  with- 
out a  blind  sacrifice  of  undeniable  facts  at  the  altar  of  plebeian  malig- 
nity. In  the  celebrated  Letires  sur  THisloire  de  France,  published 
about  1820,  there  seems  to  be  no  other  aim  than  to  excite  a  factious 
snimosity  against  the  .iticicnt  nobility  of  France,  on  the  preposterous 
iiyjHilhcsii  ih,Tt  they  arc  descended  from  the  followers  of  Clovis,  that 
Frank  and  Gaul  have  never  been  truly  intermingled,  and  that  a  con* 
i|ueHng  race  was,  even  in  this  age,  attempting  to  rivet  its  yoke  on  t 

Cctiplc  who  disdained  it.  This  strange  theory,  or  something  like  it 
.id  been  announced  in  a  very  diflerent  spirit  by  Boulainvillicrs  in  the 
last  century.  But  of  what  family  in  France,  unless  possibly  in  the 
eastern  part,  can  it  be  determined  with  confidence  whether  the  fnundef 
were  Frank  or  GalloKoman?  Is  it  not  a  moral  cert.-iiiity  that  many 
of  the  most  ancient,  especially  in  the  south,  must  have  been  of  the 
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latter  oriyin?  It  would  be  highly  wrong  to  revive  such  obsolete  dis- 
tinclioni  in  order  to  keep  up  NueJal  hatreds  were  they  founded  in  truth; 
but  what  shall  we  say  if  they  are  purely  chimerical? 


NOTB    XIII. 

U  appears  to  have  been  the  opinion  of  Madox.  and  probably  has 
been  taken  for  granted  by  most  other  anliqiiaries.  that  this  court,  de- 
nominated Aula  or  Ctirta  Urgu,  admin iMered  justice  when  called  upon, 
as  well  as  advised  the  crown  in  public  aQairs,  during  the  6rsl  (our  Nor- 
man rcigris  as  much  as  afterwards.  Alien,  however,  maintained 
<Edinb.  Rev.  xxvi.  p.  364)  that  "ttic  adtninistratton  of  justice  in  the 
last  resort  belonged  urixinatly  to  the  itrcat  council.  It  was  the  king's 
baronial  court,  and  his  tenants  in  chief  were  the  suitors  and  judges/' 
Their  unwillingness  and  inability  to  deal  with  intricate  questions  of 
law.  which,  after  the  simpler  rules  of  Aniilo-Saxon  (urisprudcncc  were 
superseded  by  the  subtleties  of  Normandy,  became  continually  more 
troublesome,  ted  to  the  separation  of  an  inferior  council  from  that  of 
the  legislature,  to  both  which  the  name  Curio  Regis  is  for  some  time 
indifferently  applied  by  historians.     This  was  done  by  Henry   II.,  as 

»  Allen  conjectures,  at  the  great  council  of  Clarendon  in  1164. 
The  Lords'  Committee  took  another  view,  and  one,  it  must  be  con- 
fessed, raorc  consonant  to  the  prevailing  opinion.  "  The  ordinary 
council  of  the  king,  properly  denominated  by  the  word  'concilium' 
simply,  seems  always  to  have  consisicd  of  persons  selected  by  him  (or 
lliat  purpose;  atid  ihcsi:  persons  in  later  limes,  if  not  always,  look  an 
oaih  of  office,  and  were  assisted  by  the  king's  justiciaries  or  judges, 
who  seem  to  have  been  considered  as  members  of  this  council:  and 
the  chief  justiciar,  the  treasurer  and  chancellor,  and  some  other  great 
olTicers  of  the  crown,  who  might  be  styled  the  king's  confidential  iiiin* 

L  islcrs.  Mcm  also  to  have  been  always  members  of  this  select  council; 

■  the  chief  Ju&ticiar.  from  the  high  rank  attributed  to  his  office,  oenerally 
acting  OS  president.  This  select  council  was  not  only  the  king's  or- 
dinary  council  nf  state,  but  formed  the  supreme  court  of  justice,  de- 
nominated Curia  Regis,  which  commonly  assembled  three  times  in 
every  year,  wherever  ihe  l<ing  held  his  court,  at  the  three  great  feasts 
of  Easter,  Whitsuntide,  and  Christmas,  and  sometimes  also  at  Nfichael- 
mas.  Its  constant  and  itriporiani  duty  at  those  times  was  the  adniinis- 
(ration  of  justice."     (P.  aa) 

L       It  has  been  seen  in  a  former  note  that  the  meetings  de  mtirf,  three 

I  times  in  the  year,  are  supposed  by  Mr.  Allen  to  have  been  of  the  tireat 
council,  composed  of  the  baronial  aristocracy.  The  positionn.  there- 
fore, of  the  I-ord«'  committee  were  of  cour'W  disputed  in  his  celchratcd 
^  review  of  their  Report.  "  So  far  is  it,"  he  says.  "  from  bcinii  true 
that  the  term  Curia  Regis,  in  the  time  of  the  Conqueror  and  his  im- 
mediate 5Ucccs!^ors,  mcsnt  the  kind's  high  court  of  justice,  as  dis- 
tinguished from  the  legislature,  that  it  is  doubtful  whether  such  a  court 
then  existed."     (Ed.  Rev,  xxxv.  6.)     This  is  expressed  with  more  hesi- 

^lation  than  in  the  earlier  article,  and  in  3  subsequent  passage  we  read 
that  "  the  high  court  of  jii.stice,  to  which  the  commillec  would  restrict 
the  appellation  of  Curis  Regis,  and  of  which  such  frequent  mention  is 
niidc  under  ih.Tt  n.imc  in  our  early  records  and  courts  of  law.  was  con- 
firmed anil  fully  esl.thlished  by  Henry  II..  if  not  originally  instituted 
by  that  prinre."     (P.  8.) 

The  arRument  of  Mr.  Allen  rests  very  much  on  the  judicial  functions 
of  the  witenaftcmot.  which  he  would  consider  as  maintained  in  its  sub- 
stanli;il  character  by  the  great  councils  or  parliaments  of  the  Norman 
dynasty.    In  this  we  may  justly  concur;  but  we  have  already  seen  bow 
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lar  ht  Is  from  having  a  Hght  (o  assume  ibat  the  AnRlo-Sftxoa  loBf^ 
though  they  might  adtnini^tcr  justice  in  the  foil  mretifiss  calk4  wp- 
cnagcmots^  were  rcstraiucd  irom  its  exercise  beiore  a  fmlfrr  bodj 
more  penoanently  attached  to  their  residence.  It  i&  certain  that  then 
was  an  appeal  to  the  king's  coun  tor  denial  of  justice  in  that  ol  the 
lord  havinff  Icrritorul  jurisdiction,  and.  at  the  words  and  the  rasH 
imply.  Irom  that  of  the  sheriff.  (Leg.  Hen.  I.  c.  $8.)  This  was  aba 
the  l»w  before  the  Conquest.  But  the  plaintiff  incurred  a  boe  ii  be 
brougbt  hia  cauie  in  the  iir»t  instance  belore  the  king.  tTborpc's  An- 
cient Laws,  p.  85;  and  see  Edinb.  Rev.  xxxv.  ta)  It  hardly  appcats 
evident  that  theae  cases,  rare  probably  and  not  gcnervlly  interestiaL 
might  DDt  be  determined  oitenttbly.  as  they  would  un  any  hypathesis 
be  in  reality,  by  the  chancellor,  the  high  justiciar,  and  othtf  gnat 
officers  of  the  crown,  during  the  intervals  of  the  national  cooocfl;  Md 
tlus  u  confirmed  by  the  analony  of  the  royal  courts  in  France,  which 
were  certainly  not  constituted  on  a  very  broad  basis.  The  feudal  conn 
ol  a  single  barony  might  contain  all  the  vasHl*;  but  the  inconvenience 
would  luve  become  too  great  if  the  principle  had  been  exteoded  to  all 
ihe  tenants  in  chief  of  the  realm.  This  relates  to  the  first  four  reigm. 
for  which  we  arc  reduced  to  these  grounds  of  probable  and  analogical 
reasoning,  since  no  proof  of  the  distinct  existence  ot  a  judicial  coatl 
seems  to  be  producible. 

In  the  reign  of  Uenry  II.  a  court  of  justice  is  nunifestly  disungmsh- 
able  both  from  the  select  and  from  the  greater  council.  "  In  the  Cora 
Regis  were  discussed  and  tried  all  pleas  immediately  concerning  the 
king  and  the  rc^m;  and  suitors  were  allowed,  on  payment  of  fines,  to 
remove  their  plaints  from  inferior  jurisdictions  of  .\nglo-Saxon  crea- 
tion into  this  court,  by  which  a  variety  of  business  was  wrested  Iron 
Ihe  ignorajicc  and  partiality  of  lower  tribunals,  to  be  more  coofidendT 
submitted  to  the  decision  of  judges  of  high  repuutioo.  Some  ptaiiKi 
were  alw>  removed  into  the  Curia  Regis  by  the  express  order  of  the 
king,  others  by  the  justices,  then  itinerant,  who  t>ot  unticqucntly  Mi 
ibemsclves  incompetent  to  decide  upon  difhcult  points  of  law,  Manen 
of  a  fiscal  nature,  together  with  the  business  performed  by  ibc  Uiao- 
ccrj',  were  also  transacted  in  the  Curia  Regis.  Such  a  i|u»nt>iy  ol  mts- 
celUneous  business  was  at  length  found  to  be  so  perp)e.xing  and  in- 
practicable,  not  only  to  the  officers  of  the  Curia  Regis,  hut  also  to  the 
suitOTfl  themselves,  that  it  became  absolutely  necessary  to  devise  a 
retiKdy  for  the  increasing  evil.  A  division  of  that  court  into  diiitinct 
departments  wa?  the  conitquenee ;  and  thenceforth  pleat  totiching  the 
crown,  together  with  common  pleas  of  a  civil  and  criminal  nature,  woe 
continued  to  the  Curia  Regis:  plaints  of  a  fiscal  kind  were  transfcrnd 
to  Ihe  Kxchequer;  and  for  the  Court  of  Chancerv  were  reserved  all  mat- 
ters unappropriated  to  the  other  courts."  (Hardy's  Introductiuo  to 
Close  Rolls,  p.  23  > 

Mr.  Hartly  quotes  a  passage  from  Benedict  Ahhas,  a  contemporary 
historian,  which  illustrates  very  remarkably  the  development  of  oar 
judicial  polity.  Henry  II..  in  1176,  reduced  the  justices  in  the  Cnria 
Regis  front  eighteen  to  five;  and  ordered  tliat  they  shouM  hear  and 
determine  all  writs  ol  the  kingdom — not  leaving  the  king'h  court,  but 
remaining  there  for  that  purpose;  so  that,  if  any  question  should  arise 
which  they  could  not  settle,  it  should  be  referred  to  Ihc  king  himself. 
and  be  decided  as  it  mijjht  please  hitn  and  ilie  wisest  men  of  the  realm. 
And  this  reduction  of  the  justices  from  eighteen  to  five  u  said  to  have 
been  made  per  consilium  sapitnsium  rrgni  jni;  which  may.  [Krliaps,  be 
undcrMond  of  parliament.  But  wc  have  here  a  diMincl  mention  ot  the 
Curia  Regis,  as  n  standing  council  of  the  kin?,  neither  to  be  confounded 
with  the  great  council  or  parliament,  nor  with  the  select  body  of  iudges, 
which  was  now  created  as  an  inferior,  though  must  importum  uibunaL 
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From  this  time,  and  probably  from  none  earlier,  we  may  dale  the  com- 
menctmcrit  ui  ihc  Court  oi  King's  Bench,  which  very  soon  acquired, 
at  6rst  imliUerenily  with  the  council,  and  ilien  exclusively,  the  uppella- 
lion  of  Curia  Regis. 

The  roll*  uf  thu  Curia  Regis,  or  Court  of  King's  Bench,  bcftin  in  the 
sixth  year  of  Kichartl  1.  They  are  regularly  extant  from  thai  time;  but 
the  usage  of  preserving  .1  regular  written  record  of  judicial  procccd- 
in^H  wd$  ccn^nty  praclised  in  England  during  the  preceding  reigiL 
The  roll  of  Michaelftiaa  Term,  in  9  John,  contains  a  short  transcript  o( 
certain  pleadings  in  7  Hen.  11..  "  proving  that  the  mode  of  enrolment 
was  then  entirely  setiled."  (Palgravc's  Inlroduciion  to  Roi.  Cur. 
Regis,  p.  2.)  This  auihcntic  precedent  (in  1161).  though  not  ilself  ex- 
t^nl,  must  lead  u«  to  carry  h-ick  the  judicial  character  of  the  Curia  Re^is, 
and  that  in  a  perfectly  regular  form,  at  least  to  an  early  pari  of  the  retgn 
of  Henry  II,:  and  this  is  more  probable  than  the  date  conjectured  by 
Allen,  the  atsenibly  at  Clarendon  in  1164.°  But  in  fact  the  interruplion 
of  (he  regular  assemblies  of  the  great  council,  thrice  a  year,  which  lie 
ildmifi  to  date  from  the  teign  of  Stephen,  would  necessitate,  even  on  his 
liypiitlicsis.  the  iiislitution  o(  a  separate  court  or  council,  test  justice 
should  be  denied  or  del-i^cd.  1  do  not  mean  that  in  the  scsenth  year  of 
Henry  II.  there  was  a  Court  of  King's  Bench,  distinct  from  the  select 
council,  which  we  have  not  any  grounds  for  affirming,  and  Ihe  date 
of  which  1.  on  the  authority  of  Benedict  Abbas,  have  inclined  to  place 
several  years  lower,  hut  that  suits  were  brought  before  the  king's  judges 
by  regular  process,  and  recorded  by  regular  cnrolmcni. 

These  rolls  of  the  Curio  Regis,  or  the  Kind's  Court,  held  before  his 
justices  or  justiciars,  are  the  earliest  consecutive  judicial  records  in  ex- 
istence. The  Olim  Registers  of  the  Parliament  of  Paris,  next  to  our 
own  in  antiquity,  begin  in  1^54.^  (Palgrave's  Introduction,  p,  1.) 
Every  reader,  he  observes,  will  be  struck  by  the  great  quantity  of  busi- 
ness transacted  before  the  justiciars.  "  And  when  wc  recollect  the 
heavy  expenses  which,  even  at  this  period,  were  attendant  upon  legal 
proceeding.^,  and  the  difficulties  of  communication  between  the  remote 
parts  of  the  kingdom  und  the  centra!  tribunal,  it  must  appear  evident 
that  so  many  cases  would  not  have  been  prosecuted  in  tlic  king's  court 
had  not  some  very  decided  advantage  been  derived  from  this  source," 
(P.  6.)  The  issues  o(  fact,  however,  were  remitted  to  he  tried  by  a  jury 
of  the  vicinage;  so  that,  possibly,  the  expense  might  not  be  quite  so  con- 
siderable as  IS  here  suggested.  And  the  jurisdiction  of  the  county  and 
hundred  courts  was  so  limited  in  real  actions,  or  those  affecting  land, 
by  the  assizes  of  novel  disseizin  and  mort  d'anccstur.  tliat  there  was  uu 
alternative  but  to  sue  before  the  couns  at  Weitminsicr. 

It  would  be  travelling  beyond  the  limits  of  my  design  to  dwell  longer 
on  these  legal  antii|uiUes.  The  reader  will  keep  in  mind  the  threefold 
meaning  of  Curia  Kegis:  the  common  council  of  the  realm,  already  men- 
tioned m  a  former  note,  and  to  be  discussed  again;  the  select  council 
for  judicial  as  well  as  adminbtrativc  purpu&cs:  and  the  Cuiut  of  King's 
Bench,  separated  from  Ihe  last  in  the  reign  of  Henry  II.,  and  soon  af- 
terwards acquiring,  exchisively,  the  denomination  Curia  Regi*- 

In  treating  the  judges  of  the  Court  of  Exchctiucr  as  officers  of  the 
crown,  rather  Ihan  nobles,  I  have  followed  ihe  usual  opinion.  But 
Allen  contends  that  they  were  "  barons  selected  from  the  common  courv- 
cil  of  the  realm  on  account  of  their  rank  or  reputed  qualificuions  fcr  the 
office."    They  met  in  the  palace;  and  their  court  was  called  Curia  Regis, 


_  _  _       -     ,  —        arrtvimr  wiy  writlea  r«cAr«U  in  his  lime. 
ffr«v«   to   torrm   kit   former   opinion,       Enafi 
ihM  tlic  roll*  of  CiiTi*  Rem*  under  Rich-  ft  Tl 


a  This  diMOvery  h«s  led  Sir  P.  Pil- 

*   to   torrm   kit   former   opinion,        -    ..„ 

tlic  roll*  of  CiiTi*  Rcgi*  under  Rich-  ft  Thty   are    imbiiibed    in    (he    Doeu- 


riiiii  Cnmmontv.  vnl.  ii.  |v  t. 


anl   1.  «r«  protiabljr  the  Arsi  that   e<-rr         moBt  InMll*.  1839,  by  M.  BetignoL 
evislcd.  tilSBvil  giving  ui  Do  rcuun  lo 
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wHb  tbe  wliBliw  *ad  ■cacorimn."    Hcncv  FVia  obecrvcs  llnK, . 

the  Coon  ol  ExdKqncr  m*  filled  with  ncK  bwren.  ibey  were  Sfied 
bwoniw  btCTiMc  iormuty  real  horoat  Ind  betm  the  judges;  **  jnsttoahoi 
Hiiiffni  ooBowvanlcs  boroocs  oac  dieinat,  cowtod  sots  locis  batw> 
ledcre  aokb—L"  (Efiak  Rev.  xxsv.  ll.)  nb  is  cefttinir  aa  ta- 
Ddcttftt  rcaikfk.  Bat  tai  pcBCtice  k  b  to  be  presvacd  that  the  kn^  »• 
le<*ed  nek  baium  (a  mtmennu  bodr.  w<  ilicnld  rraemtwr)  u  «cfe 
bkely  lo  kwk  well  aiter  ihe  rights  at  the  crmm.  Tbe  Coctrt  ol  E>- 
cbeqser  b  duuocU/  traced  to  the  rd«a  of  Hciu;  L 


NOTK  XIV. 

Tfie  tbc-onr  of  wicccttioo  to  l}>e  croirn  in  ihe  Komun  period  iatiantcd 
in  ibe  text  na&  now  been  extensive! j  rrccivcd  "  li  does  net  appear," 
sayi  Mr.  Hardy.  *' thataiv  of  the  earU  English  monirclts  exercised  Mf 
act  of  lorcreign  power,  or  disposed  of  public  afiurs.  till  alter  their  c1ec> 
tion  and  coronatioa.  .  ,  .  These  few  cxampln  appear  to  be  trade- 
niable  proofs  thai  the  fundamesul  laws  aoil  institutions  erf  this  Idaf- 
dom,  bated  on  the  Anglo-Saxon  custom,  wtrc  at  that  tune  aptnu  an 
hereditary  saccessioa  unless  by  common  consent  of  the  realm."  (luro- 
ditction  to  Close  Rolls,  p.  35.)  It  will  be  seen  that  this  abaiioence  ftOM 
all  exercise  of  power  cannot  be  asserted  without  Itmitauon. 

The  early  kings  always  date  their  reign  from  ihcir  coronatioci.  sod 
not  from  the  dreea&c  of  their  predecessor,  as  is  shuwn  by  Sir  Utrrtl 
Nicolas  ic  his  Chronology  of  History  (p.  272).  It  had  been  with  ku 
elaborate  research  pointed  out  by  Mr.  Allen  in  his  Inquiry  into  llic 
Royal  Prerogative.  The  (ormcr  has  even  shown  thai  an  exception 
which  Mr.  AUen  had  made  in  respect  of  Richard  I.,  of  whom  he  si>p> 
poses  public  aos  to  exist,  dated  in  the  6rst  year  of  his  reit;n,  hut  be- 
fore h»  corotution.  ought  not  to  have  been  made;  having  ni>  auihonty 
but  a  blonder  made  by  the  editors  of  Rymer's  Focdera  in  antedatinft  by 
one  month  itie  decease  of  Henry  II..  and  following  up  thai  mistake  by 
the  usual  assumption  that  the  successor's  reign  commenced  immrdi- 
ately,  in  placing  some  instruments  bearing  date  in  the  first  year  DJ 
Richard  just  twelve  months  loo  early.  This  discovery  has  been  con- 
firmed by  Mr.  W.  Hardy  in  the  27ln  volume  o(  the  Arch»ologia  (p 
109),  by  means  o(  a  charter  in  the  Archives  of  the  duchy  of  Lancaster. 
where  Richard,  before  his  coronation,  contirnis  the  right  of  Gerald  de 
Camville  and  hit  wife  Nichols  to  the  inheritance  of  the  said  Nichols 
in  Englanu  and  Normand/,  with  an  additional  erant  of  lands.  In  ihit 
he  only  calls  himself  "  Ricardus  Dei  gratia  dommus  .^nBli.T."  It  h« 
liren  observed,  as  another  slighter  circumstance,  that  he  uses  llie  lonn 
ego  and  meui  instead  o(  nos  and  nctier. 

Whatever,  therefore,  may  have  been  the  case  in  earlier  reigns,  all  ibe 
kings,  indeed,  except  Henry  II..  hai,Hng  eome  in  by  a  doubtful  title,  we 
perceive  that,  as  has  been  before  said  in  the  text  on  the  authority  of 
an  historian.  Richard  I.  acted  in  some  respects  as  king  before  the  title 
was  conslilutionally  his  by  bis  coronation.  It  is  now  known  ihal 
John's  reign  began  ^vith  his  coronation,  and  that  this  is  the  date  iram 
which  his  charters,  like  those  of  his  predecessors,  arc  reckoned.  But 
he  seems  to  have  acted  as  king  before.  (Palgrave's  Introduction  to 
Rot.  Cur.  Regis,  vol.  i.  p.  91;  and  further  proof  is  adduced  in  the  Intro- 
duction to  the  second  volume.)  Palgravc  thinks  the  reign  virttuJlr 
began  with  the  proclamation  of  the  king's  peace,  which  was  at  some 
short  interval  after  the  demise  of  the  predecessor.  He  is  positive  in- 
deed that  the  Anglo-Saxon  kings  had  no  right  before  their  accept- 
ance by  the  people  at  their  coromition.  But,  "  after  the  Coni|iicst."  he 
proceeds,  "  it  is  probable,  for  we  can  only  speak  doubiingly  and 
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hypothctically.  tbat  the  heir  obtained  the  royal  authority,  al  least  lor 
the  purposes  of  adminisitcnng  the  law,  from  che  day  thai  his  peace  was 
proclaimed,  lie  was  obeyed  as  chief  niagislralc  so  soon  as  he  was 
admitted  to  the  high  office  of  protector  of  the  public  tranquillity.  But 
he  was  not  honored  as  the  king  until  the  sacred  oil  had  been  poured 
upon  him.  and  ihe  crown  set  upon  his  head,  and  the  sceptre  firaspcd 
in  his  hand."     (Introdiui.  to  Rot.  Cur.  Keg.  p,  gz) 

This  hypothc^i*,  extremely  probdhlc  in  ail  cases  where  no  opposition 
was  contemplated,  is  not  entirely  that  of  Alien,  Hardy,  and  Nicolas; 
and  it  seems  to  imply  an  admitted  right,  which  indeed  cannot  be  dis- 
puted in  the  case  of  Henry  11.,  who  succeeilcd  liy  virtue  of  a  treaty 
assented  to  by  (he  baronafie.  nor  is  it  likely  to  liave  been  in  the  least 
doubtful  when  Richard  I.  and  Henry  HI.  came  to  the  throne.  It  is 
important,  however,  for  the  unlearned  reader  to  be  informed  that  he 
I  has  been  deceived  by  the  ahiunacv  and  even  the  hi&turians,  who  lay  it 
*  down  that  a  king's  reign  has  always  begun  from  the  death  of  his  prede- 
cessor: and  yet,  that,  although  he  bore  not  the  royal  name  before  his 
coronation,  the  interval  cl  a  vacant  throne  was  virtually  but  of  a  few 
days;  the  successor  taking  on  himself  the  administration  without  the 
royal  title,  by  causing  public  peace  lo  be  proclaimed. 

The  original  principle  of  the  necessity  of  consent  to  a  king's  sacces- 
sion  was  in  some  measure  preserved,  even  at  the  death  of  llcnry  III. 
in  1272,  when  flfty-sijc  years  of  a  single  reign  might  have  extinguished 
almost  all  personal  recollections  of  precedent.  '*  On  the  day  of  the 
king's  burial  the  barons  swore  fealty  to  Edward  I.,  then  absent  from 
the  realm,  and  from  this  has  reign  is  dated."  Four  days  having  elapsed 
between  the  death  ol  Henry  and  the  rccogTiitioR  of  Edward  as  king, 
the  accession  of  the  latter  was  dated,  not  from  his  father's  death,  but 
from  his  own  recognition,  Henry  died  on  the  16th  pf  November,  and 
his  son  was  not  acknowledged  king  till  the  30lh.  (Allen's  Inquiry,  p. 
44,  quoting  Palgrave's  Parlinmentary  Writs.)  Thus  this  recognilioo 
by  the  oalh  of  fealty  came  in  and  was  in  the  place  of  the  coronation. 
though  with  the  important  tlifTercncc  that  there  was  no  reciprocity. 


Note  XV. 

Mr.  Allen  has  diGFered  from  me  on  the  lawfulness  ol  private  war, 
quoting  another  passage  from  Glanvil  and  one  from  Bracion  (Edinb. 
Rev.  XXX.  t68);  and  I  modified  the  passage  after  the  first  edition  in 
consequence  of  his  remarks.  But  I  adhere  to  the  substance  of  what  I 
have  said.  It  appears,  indeed,  that  the  king's  peace  was  originally  a 
personal  security,  granted  by  charter  under  his  hand  and  seal,  which 
could  not  be  violated  without  incurring  3  penalty.  Proofs  of  this  are 
found  in  Domesday,  and  it  was  a  Saxon  nsage  derived  from  the  old 
Teutonic  mundcburdr.  Willijim  I.,  if  we  arc  to  belie^'e  what  ii  written, 
maintained  the  peace  throughout  the  realm.  But  the  general  pro- 
clamation of  the  king's  peace  at  his  accession,  which  became  the  regu- 
lar taw.  may  have  been  mtroduced  by  Ilcnry  ti,  Palgrave,  to  whom  I 
am  indebted,  states  this  clearly  cnougli.  "  Peace  is  stated  in  Domes- 
dajr  to  have  been  given  by  the  king's  seal,  that  is,  by  a  writ  under  seal. 
This  practice,  which  is  not  noticed  in  the  Anglo-Saxon  laws,  continued 
in  the  protections  granted  at  a  much  later  period.  thouKh  after  the 
general  law  of  the  king's  peace  was  established  such  a  charter  had 
■ceased  to  afford  any  special  privilege.  All  the  immunities  arising  from 
residence  within  the  verge  or  ambit  of  the  king's  presence — from  the 
truces,  as  they  are  termed  in  the  continental  laws,  which  recurred  at 
the  stated  limes  and  seasons — and  also  from  the  '  handselled '  protec- 
tion of  the  king,  were  then  absorbed  in  the  general  declaration  ot  the 
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